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PKEFACE 

TO    THE   FOURTH  EDITION. 


This  edition  of  the  work  of  the  late  Mr.  L.  A.  Goodeve,  which 
is  intended  to  be  a  companion  volume  to  the  Author's  Book  on 
the  "  Modern  Law  of  Real  Property,"  has  been  carefully  revised 
and  brought  up  to  date.  The  present  editors  having  to  some 
extent  re-written  and  re-arranged  the  last  edition,  they  have  not 
found  it  necessary  to  make  any  considerable  alterations  in  the 
present  edition. 

BeUeving  that  it  is  desirable  in  the  case  of  a  book  of  this 

character  to  prevent  as  far  as  possible  its  size  increasing  with 

every  edition,  the  editors  have  by  careful  condensation  succeeded 

in  preventing  any  material  increase  in  the  size  of  the  volume 

although  much  new  matter  has  been  added. 
« 
During  the  comparatively  short  period  which  has  elapsed  since 

the  appearance  of  the  third  edition  there  have  not  been  any  great 

codifications  of  the  law,  such  as  the  Sale  of  Goods  Act,  1898, 

and  the  Merchant  Shipping  Act,  1894,  which  made  it  necessary 

to  re-write  some  chapters  of  the  last  edition  ;  but  the  Companies 

Act,  1900,  has  necessitated  considerable  additions  to  the  chapter 

on  Companies,  while  recent  decisions  have  caused  some  important 

additions  to  and  alterations  in  the  chapters  on  Choses  in  Action, 

Patents,  Trade  Marks,  and  Copyright. 
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IV  PREFACE. 

Beferences  to  all  recent  cases  and  statutes,  which  have  a 
material  bearing  on  the  various  subjects,  will  be  found  in  the 
notes,  and  it  is  hoped  that  this  work,  while  primarily  intended 
for  students,  will  thus  be  made  useful  to  practitioners. 

£ach  Index  has  been  carefully  revised  and  corrected  by 
Mr.  J.  Anwyl  Theobald,  to  whom  the  editors  are  most  deeply 
indebted  for  his  valuable  assistance. 

J.  H.  W. 

W.  M.  C. 

March,  1904. 
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C.  A Court  of  Appeal. 

C.  B Common  Bench  Reports  (or,  after  a  name,  Chief  Baron). 

0.  B.  N.  S „         „  „        New  Series. 

C.  P Common  Pleas. 

C.  &  E Cababe  &  Ellis's  Reports. 

C.  &  K Carrington  &  Kirwan's  Reports. 

C.  &  P Carrington  &  Payne's  Reports. 

Camp Campbell's  Reports. 

Car.  (in  citing  Statutes) .  Charles. 

Car.  &  M Carrington  &  Marshman's  Reports. 

Cary    Gary's  Reports. 

Ch Chancery  Appeals,  in  the  Law  Reports. 

Cha.  Ca Chancery  Cases. 

Ch.  D Chancery  Di\rision. 

CI.  &F Clark  &  Finnelly's  Reports. 

Co.  Cop Coke's  Copyholder. 

Co.  Litt Coke  upon  Littleton. 

Coll Collyer's  Reports, 

Com Comyns's  Reports. 

Com.  Dig Comyns's  Digest. 

Comb Comberbatch's  Reports. 

Cowp Cowper's  Reports. 

Cox Cox*s  Reports. 

Cr.  &  J Crompton  &  Jervis's  Reports. 

Cr.  &  M Crompton  &  Meeson's  Reports. 

Cr.  M.  &  R Crompton,  Meeson  &  Roscoe's  Reports. 

Cr.  &Ph Craig  &  Phillips's  Reporto. 

Cro.  El j 

Cro.  Jac VCroke's  Reports,  temp,  Elizabeth,  James  1,  and  Charles  1. 

Cro.  Car ) 

Cruise  Dig Cruise's  Digest. 


D.  k  L Dowling  &  Lowndes*  Practice  Cases. 

Da Davidson's  Conveyancing. 

Dart,  V.  &  P Dart's  Law  of  Vendors  and  Purchasers. 

De  G De  Gex's  Bankruptcy  Reports. 

De  G.  &  Sm De  Gex  k  Smale's  Reports. 

DeG.  F.  &J De  Gex,  Fisher  &  Jones's  Reports. 

De  G.  J.  &  S De  Gex,  Jones  &  Smith's  Reports. 

De  G.  M.  &  G De  Gex,  Macnaghten  &  Gordon's  Reports. 

Dea.  &C Deacon  &  Chitty's  Reports. 

Dick Dickens's  Reports. 

Dods Dodson's  Reports. 

Doug Douglas's  Reports. 

Dow  &  CI Dow  &  Clark's  Reports, 

Dr.  &  W Drury  &  Warren's  Reports. 

Drew Drewry's  Reports. 

Dy ) 

Dyer    I  Dyer's  Reports. 
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East    East's  Reports. 

Eden  Eden's  Reports. 

E.  &  B Ellis  &  Blackburn's  Reports. 

E.  B.  &.  E Ellis,  Blackburn  &  Ellis's  Reports. 

£.  &  £ Ellis  &  Ellis's  Reports. 

Elph.  Introd El  phinstone's  Introduction  to  Conyeyancing. 

Elph.  k  CI.  Searches  ...  Elphinstone  &  Clark  on  Searches. 

Elph.  N.  k  C.  Interp. ...  Elphinstone,  Norton  k  Clark  on  Interpretation  of  Deed^. 

Eq Equity  Cases,  in  the  Law  Reports. 

Esp Espinasse's  Reports. 

g  j  Exchequer. 

I  Exchequer  Reports. 

Ex.  D Exchequer  Dirision  (in  Law  Reports). 


F.  &F Foster  &  Finlason's  Reports. 

Finch  Pre.  Ch Finch's  Precedents  in  Chancery. 

Fitxgib. Fitzgibbon's  Reports. 

Freem.  Ch.  Ca. Freeman's  Reports  in  Chancery. 


Gift    Giffard's  Reports. 

Gilb.   Gilbert's  Cases  in  Law  and  Equity. 

Oow    Gow's  iVm  iVitt*  Cases. 


H.  BL Henry  Blackstone's  Reports. 

H.  k  C Hurlstone  k  Coltman's  Reports. 

H.  &  M Hemming  &  Miller's  Reports. 

H.  &N Hurlstone  &  Norman's  Reports. 

H.  L House  of  Lords. 

H.  L.  C House  of  Lords  Cases  Reports. 

Hagg.  Add Haggard's  Admiralty  Reports. 

Hagg.  Ecc Haggard's  Ecclesiastical  Reports. 

Sie".;.'..".'.'.'.;.".;;;;.'.;"";l  °"*'''  ^^^^^ 

Hob Hobart's  Reports. 


,^*    I  Coke's  Institutes. 

Instit j 

Ir.  R Irish  Reports. 


J.  (after  a  name)  Judge  or  Justice. 

JslkW I  Jacob  &  Walker's  Reports. 

J.  B.  Moo J.  B.  Moore's  Reports. 

Jac- Jacob's  Reports  (or,  in  citing  Statutes,  James). 

Jarm.  Conv Jarman's  Conveyancing. 

Jenk.  Cent Jenkins' Centuries. 

Johns. Johnson's  Reports. 

Jo Jones's  Reports. 
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Jo.  dc  La ]  jQjjgg  ^  lAtouche's  Reports. 

J.&L.    ...: f  ^ 

Jur Jurist  Reports. 

Jut.  N.  S „  „       New  Series. 


K.  B King's  Bench. 

K.  &  E Key  &  Elphinstone's  Ck)mpendiiim  of  Precedents. 

Kaj Kay*s  Reports. 

K.  &  J Kay  k  Johnson's  Reports. 

Keb Keble's  Reports. 

Keen  Keen's  Reports. 


J  ^  j  Lord  Chancellor. 

I  Leading  Cases. 

J    J  f  Law  Journal  Reports. 

(  (after  a  name)  Lord  Justice. 

L.  Q.  R Law  Quarterly  Review. 

L.  R Law  Reports. 

L.  T Law  Times  Reports. 

L.  &  Goo.  ca.  temp.  Plunk.    Lloyd  &  Goold's  Reports,  temp.  Plunkett. 

Ld.  Raym Lord  Raymond's  Reports. 

Leon Leonard's  Reports. 

Lev Levinz's  Reports. 

Lib.  Ass Liber  Assisamm  (Year  Books). 

Litt Littleton's  Tenures. 

Lofft   Lofft's  Reports. 

Lush Lushington's  Admiralty  Reports. 


M.  L.  R.  P Goodeve's  Modem  Law  of  Real  Property. 

M.  R Master  of  the  Rolls. 

M.  &Cr Mylne  &  Craig's  Reports. 

M.  &Gr Manning  &  Granger's  Reports. 

M.  &  Rob Moody  &  Robinson's  Reports. 

M.  &  Ry Manning  dc  Ryland's  Reports. 

M.  &  S Maule  &  Selwyn's  Reports. 

M.  &  W Meeson  &  Welsby's  Reports. 

Mac.  &  G Macnaghten  &  Gordon's  Reports. 

Macq Macqueen's  Reports. 

Macr.  Pat.  Cas Macrory's  Patent  Cases. 

Madd Maddock's  Reports. 

Mer Merivale's  Reports. 

Mod Modem  Reports. 

I- Moore's  Reports. 

Moo /  ^ 

Moo.  P.  C Moore's  Privy  Council  Reports. 

Morrell  Morrell's  Bankruptcy  Cases. 

My.  &  Cr Mylne  &  Craig's  Reports. 

My.  k  K Mylne  &  Keen's  Reports. 
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( Notes  of  Cases, 
N  C  ^ 

I     or  New  Cases. 

N.  R.  New  Reports. 

'  N.  S New  Series. 

Koy Noy*s  Reports. 

Ow^     Owen's  Reports. 

P Probate,  Divorce   &  Admiralty  Cases   (in    Law    Reports 

since  1890). 

P.  C Privy  Council. 

P.  D Probate  Division  (in  Law  Reports,  1876—1890). 

P.  Wms Peere  Williams*  Reports. 

Peake Peake's  Reports. 

Ph.  ■ Phillips*  Reports. 

PhiUim Phillimore's  Reports. 

p,      *, [  Plowden's  Reports. 

Price  Price's  Reports. 

Q.  B Queen's  Bench  (Adolphus  &  Ellis's  Reports,  New  Series). 

Q.  B.  D „  „        Division  (in  L.  R.  1876—1890). 

R.  P.  C Reports  of  Patent  Cases. 

R.  R Revised  Reports. 

R.  S.  C Rules  of  the  Supreme  Court. 

Raym Raymond    (Lord    Raymond's,    or   Thomas    Raymond's, 

Reports). 

Rep Coke's  Reports  (cited  by  Parts,  not  by  Volumes). 

Rep.  Ch Reports  in  Chancery. 

Rob Robinson's  Reports  (Admiralty). 

Roll.  Ab Rolle's  Abridgment. 

Rose Rose's  Reports. 

Russ.  Russell's  Reports. 

*         *  *' I  Russell  &  Mylne's  Reports. 

Ry.  &  M Ryan  &  Moody's  Reports. 

S.  C Same  Case. 

Salk.   Salkeld's  Reports. 

Saund Saunders'  Reports. 

Sc.  App Scotch  Appeals  (in  Law  Reports,  1865 — 1874) 

Sch.  &  Lef Schoales  &  Lefroy's  Reports. 

Scott  Scott's  Reports. 

Seb.  T.  M Sebastian  on  Trade  Marks. 

Shep.  Touch Sheppard's  Touchstone. 

Show Shower's  Reports. 

Sid Siderfin's  Reports. 

Sim.    Simons'  Reports. 

Sim.  &  St Simons  k  Stuart's  Reports. 
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Sm.  &  G Smale  &  Giffard's  Reports. 

Sm.  L.  C Smith's  Leading  Cases. 

Sol.  J Solicitors'  JoumaL 

Spence,  Eq.  Jur Spence's  Equitable  Jurisdiction  of  the  Court  of  Chancery. 

Stark.     Starkie's  Reports. 

Sty Style's  Reports. 

Sw.  &  Tr Swabey  &  Tristram's  Reports. 

Swab Swabey's  Reports. 

Swanst Swanston's  Reports. 

Swinb Swinburne  on  Wills. 


T.  M Trade  Mark. 

T.  R Term  Reports  (Dumford  &  East). 

T.  &R.   Turner  &  Russell's  Reports. 

T.  Raym Thomas  Raymond's  Reports. 

Taunt.    Taunton's  Reports. 

Theob Theobald  on  Wills. 

Tud.  L.  C Tudor's  Leading  Cases. 

Turn,  k  Russ.    Turner  &  Russell's  Reports. 

Tyrw Tyrwhitt's  Reports. 

V.-C Vice-Chancellor. 

V.  &  B Vesey  &  Beames'  Reports. 

Vaugh Vaughan's  Reports. 

Ventr.    Ventris's  Reports. 

Vem Vernon's  Reports. 

Ves.  Sen Vesey  Senior's  Reports. 

Ves.    Vesey  Junior's  Reports. 

Vin.  Ab Viner's  Abridgment. 

W.  BL Sir  Wm.  Blackstone's  Reports. 

W.N Weekly  Notes. 

W.  R Weekly  Reporter. 

W.  Rob Wm.  Robinson's  Admiralty  Reports. 

W.  &  T.  L.  C White  k.  Tudor's  Leading  Cases  in  Equity. 

Webs.  P.  C Webster's  Patent  Cases. 

Wils Wilson's  Reports. 

Wms.  P.  P Williams  on  Personal  Property. 

Wras.  Saand Saunders 's  Reports  by  Williams. 

Wms.  Exors Williams  on  the  Law  of  Executors. 


Y.  B Year  Book. 

Y.  &  C,  C.  C Younge  &  Collyer's  Reports  in  Chancery. 

Y.  &  C,  Ex Younge  k  Collyer's  Exchequer  (Equity)  Reports. 

Y.  &J Younge  &  Jervis's  Reports. 
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ADDENDA  ET  CORRIGENDA. 


Pagne    29,  n.  (»0      .        .  •  I /v/r/-   v.    rnion  Co.     Affirmetl  in   C.A.,  [1904] 

„     145,0.(10)      .         .        .  I     ^  K,B,U2. 

„     427,  n.  («)       .        .        .        .1 

Pag«  128,  n.  («)       .  .         .    Add    Bi*andU   v.   DHtUop  (\t.,   [1904]  1  K.   B. 

887. 

Page  147,  n.(»)       .        .        .        ,     Far  [1903]   1    K.  B.   511,  read  [1903]  2  K.  B. 

511. 

Page  147,  n.  (i)       .        .        .         .     Add  Crouan  v.  Stauier,  [1904]  1  K.  B.  87. 

Page  161,  II.  (W)      ....     Add  McJwla*  v.  mdUy,  [1904]  1  Ch.  192. 

Pages  222,  n.  {%  and  223,  ii.  (»)     .     For  Manchester  Brewery  Cv.  v.  Xortft  Cheshire 

Co. J  read  Xorth  Chetthlre  Co.  v.  Manchester 
Brewery  Co, 

Page  358,  n.  O       .         .         .         .     Add   North   American,  Co,   ▼.   Watkins,  [1904] 

1  Ch.  242. 

Page  426,  n.  O      .        .        .         .     Add  Birrthwick  v.  Elderslie  Co.,  [1904]  1  K.  5. 

319. 
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THE  MODERN  LAW 


OF 


PERSONAL    PEOPEETY. 


CHAPTER  I. 

PROPERTY POSSESSION . 


According  to  English  Law,  property^  is  divided  into  real  and      Chap.  L 
personal,^  personal  property  being  again  subdivided  into  chattels   Classes  of  ~^ 
real  and  chattels  personal.     Real  property  and  chattels  real  are   property, 
interests  in  land,  and  in  this  treatise  we  shall  confine  ourselves  to 
the  consideration  of  chattels  personal,  that  is,  personal  property 
other  than  interests  in  land.* 

The  term  "  property  "  may  be  used  to  denote  either  things 
which  are  the  subjects  of  rights,  or  the  rights  themselves.*  If  we 
consider  chattels  personal  according  to  their  nature,  we  may  divide 
them  into,  (1)  corporeal  chattels,  i.e.,  those  which  have  an  actual  Corporeal 
physical  existence,  which  are  capable  of  being  touched,  tasted  or  ^ 
handled,  such  as  money  in  specie,  furniture,  cattle,  ships,  and 
timber  or  minerals  when  severed  from  the  land,  and  (2)  incor-  Incorporeal 
poreal  chattels,  i.e.,  those  which  have  a  mere  notional  existence, 
such  as  debts,  including  cash  at  a  bank,  Government  stocks,  shares 
and  debentures  of  companies,  patents  and  copyrights.  On  the 
other  hand,  if  we  consider  them  according  to  the  rights  that  can  be 

'  See  the  meaniDg  of  the  term  **  Pro-  '  As  to  chattels  which  by  common 

ptrty,"  discussed  in  M.  L,  R,  P.,  pp.  5  l^w  or  custom  are  so  far  annexed  to  the 
f<  «g.,  and  Campbell  on  Sale,  38  et  seq.        ^*"^  ^^  ^^  ^®  descendible  to  the  heir, 

see  M.   L.   R.    P.   11  :  as\  fxi  fixtures, 

'  As  tp  the  origin  and  meaning  of  this      ^-g,  24. 

division,  see  M.  L.  K.  P.,  p.  6.  <  See  M.  L.  R.  P.  5. 

G.P.P.  1 


chattels. 
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Ohoses  in 
possession. 

Ohoses  in 
action. 


"  Goods  and 
chattels." 


exercised  over  them,  it  is  convenient  to  divide  them  into  those  of 
which  the  owner  has  and  those  of  which  he  has  not  actual  posses- 
sion. Personal  chattels  of  the  former  class  consist  of  corporeal 
chattels  in  the  possession  of  the  owner,  and  are  called  **  choses  in 
possession ; "  those  of  the  latter  class,  which  are  called  *'  choses  in 
action,"  consist  of  corporeal  chattels  not  in  the  possession  of  the 
owner,  as,  for  example,  when  hired  or  lent  to  a  stranger,  and  of 
incorporeal  chattels.^ 

The  words  "goods  and  chattels,**^  at  the  time  when  these 
terms  were  introduced  into  English  law,  were  used  to  embrace 
all  property  not  included  under  one  or  other  of  the  terms  "lands, 
tenements,  and  hereditaments ;  '*  and  they  are  used  in  that  sense 
at  the  present  day  as  equivalent  to  personalty. 

The  precise  origin  of  the  word  "chattel"  is  obscure.  Coke 
says,^  " '  Goods,'  biens,  bona,  includes  all  chattels  as  well  real  as 
personal.  'Chattels'  is  a  French  word  and  signifies  goods,  which 
by  a  word  of  art  we  call  catalla.**  Blackstone  says*  that  in  the 
Grand  Coustumier  of  Normandy  the  word  "chattels"  is  used 
and  set  in  opposition  to  a  fief  or  feud,  so  that  not  only  goods  but 
whatever  was  not  a  feud  were  accounted  chattels. 


"  The  words  •  bona  et  catallay  jointly  or  separately  in  our  ancient 
statutes  and  law  writers,  denote  personal  property  of  every  kind,  as 
distinguished  from  real.  Thus  Magna  Charfay  c.  18,  which  provides 
that  the  Kinjr's  debt  shall  be  first  paid,  and  the  residue  remain  to  the 
executors  of  the  debtor,  uses  the  words  hoTia  et  catalla,  ...  So  the 
statute  31  Ed.  3,  stat.  11,  c.  1,  which  is  in  French,  directs  the  ordinary 
to  depute  the  next  friends  of  an  intestate  to  administer  his  poods,  hienSy 
and  then  proceeds  to  enact  that  the  persons  deputed  may  have  an  action 
to  recover,  as  executors,  the  debts  due  to  the  intestata"  ^ 


*  See  Colonial  Bank  v.  TFhinney,  30 
Ch.  D.  282.  The  different  classes  of 
choses  in  action  are  discussed  poaty 
Chap.  IX. 

*  As  to  what  passes  by  **  goods  and 
chattels  "  in  a  grant,  see  Shep.  Touch. 
97,  98  ;  and  in  a  will,  Kendall  v.  Kendall, 
4  Russ.  370 ;  28  R.  R.  125  ;  that  the 
phrase,  as  used  in  all  Bankruptcy  Acts 
from  that  of  Jamcd  I.  downwards,  in- 
cludes choses  in  action,  see  Colonial  Bank 
V.  Whinney,  30  Ch.  D.  280  ;  and  see  the 
Bankruptcy  Act,  1 888  (46  &  47  Vict.  c.  52), 
8.  168.  Choses  in  action  are  not  included 
in  '* goods,  wares,  and  merchandizes"  as 


used  in  the  Statute  of  Frauds  (29  Car.  2, 
c.  3),  8.  17  ;  Humble  v.  Mitchell,  11  A.  & 
E.  205  ;  nor  in  the  word  "goods"  in 
the  Sale  of  Goods  Act,  1893  (56  &  57 
Vict  c.  71),  and  in  the  Factors  Act,  1889 
(52  &  53  Vict.  c.  45)  ;  and  probably  not 
in  "  goods,"  in  the  Mercantile  Law 
Amendment  Act  (19  &  20  Vict.  c.  97) ; 
nor  in  "personal  chattels"  in  the  Bills 
of  Sale  Act,  1878  (41  &  42  Vict,  c  31), 
s.  4. 

3  Co.  Litt.  1186. 

*  2  Bl.  385. 

*  Per  Abbott,  C.  J.,  BtUlock  v.  Dodds, 
2  B.  &  Aid.  276 ;  20  R.  R.  420. 
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The  distinction  between  choses  in  possession  and  choses  in      Chap.  L 

action  has  always  been  recognised  by  our  law  ;  ^  and  the  following  chosee^n 

points  of  difference  may  be  here  specially  noted.  possession 

4 .  IV'  •        T_  1  i_  i_i      and  in  action 

At  common  law,  choses  m  possession  have  always  been  capable  distinguished. 

of  being  assigned  by  delivery,^  or  by  deed.^     On  the  other  hand, 

choses  in  action  are  (with  a  few  exceptions)  incapable  at  common 

law  of  being  assigned.^ 

Prior  to  the  Married  Women's  Property  Act,  1882,^  a  wife's 
choses  in  possession,  to  which  she  was  entitled  in  her  own  right, 
vested  absolutely  in  her  husband  on  the  marriage.  Her  choses  in 
action,  if  the  husband  reduced  them  into  possession  by  receiving 
them  or  recovering  them  by  action,  belonged  to  him ;  if  he  did 
not  reduce  them  into  possession,  and  the  wife  survived  him,  they 
remained  her  property.  If  the  husband  survived  the  wife,  they 
belonged  to  him  on  taking  out  administration  to  her.* 

Choses  in  possession  could  at  common  law  be  seized  by  the 
sheriff  under  a  Ji.  fa. ;  choses  in  action  could  not,  prior  to  1  &  2 
Vict.  c.  110,  be  taken  in  execution.^ 

The  rights  that  a  man  may  have  in  chattels  personal  may  be   Property 
absolute,  qualified,  or  possessory.     He  may  have  absolute  property  *^*«!5 
in  inanimate    objects,   including    trees    and   vegetables,   when  possessory. 
separated  from  the  land,®  and  in  animals  domitce  naturce,  namely.  Animals, 
those  which  we  generally  see  tame  and  but  rarely  wandering  at 
large  ;  and,  if  an  animal  of  this  nature  strays  from  his  owner  and 
is  lost,  the  owner  does  not  lose  the  property  in  it.* 

But  a  man  cannot  have  absolute  property  in  animals  fer^e 
natura.     Coke  says  : — ^^ 

"Property  qualified  and  possessory  a  man  may  have  in  those  which 
are  fercB  nafurcn ;  and  to  such  property  a  man  may  attain  by  two 


*  See  per  Lord  Blackburn,  Colonial  p.  17.  As  to  who  is  entitled  to  timber 
Bank  v.  Whinney,  11  App.  Cas.  439  ;  improperly  cut,  see  the  notes  to  Garth  v. 
Bract  lib.  1,  c.  12,  para.  3,  fol.  76,  &  Co«<m,  2  W.  &T.  L.  C.  970.  As  to  wind- 
lib.  2,  c.  4,  para.  2,  fol.  106.  falls,  see  Bagot  v.  Bagol,  32  Beav.  509  ; 

'  See  post,  Chaps,  in.,  vi.  Honywood  v.  Honytoood,  18  Eq.  306  ;  Jie 

*  See/w*/,  Chaps,  vi.,  vii.  Harrison,  28  Ch.  D.  220;  He  Ahislie, 

*  See;>os<,  Chap.  ix.  30  Ch.  D.  485. 

*  45  4  46  Vict.  c.  75.  »  Ireland  v.   Higgins,  Cro.  El.   125  ; 

*  See  this  explained  per  Cotton,  LJ.,  Ow.  93.  See  also  Chambers  v.  Wark- 
in  Smart  v.  Tranler,  43  Ch.  D.  687,  592.  hmtse,  3  Lev.  336. 

P<M^,  Chap.  XXI.  w  The  Case  of  Steam,   7  Rep.    176. 

'  See  poU,  Chap.  xvii.  See  the  passage  in  the  text  coinniented 

*  As  to  emblements,  see  M.  L.  R.  P.,  on  by  Lord  Westbury,   C,   Blades  v. 

1  (2) 
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Chap.  I.      ways,  by  industry,  or  ratione  impotentm  et  loci;  (1)  by  industry,  as  by 

taking  them,  or  by  making  them  manstcefa,  i,e,,  manuiassmta,  or  domes- 

tica,  i.e.,  domui  assuefa ;  but  in  those  which  are  ferce  naiurce,  and  by 
industry  are  made  tame,  a  man  hath  but  a  qualified  property  in  them, 
scil.  so  long  as  they  remain  tame,  for  if  they  do  attain  to  their  natural 
liberty,  and  have  not  animum  reverfendi,  the  property  is  lost; 
(2)  ratione  impotenficn  et  loci:  as  if  a  man  has  young  shovelers  or 
goshawks,  or  the  like,  which  are  ferm  naturce,  and  they  build  in  my 
land,  I  have  possessory  property  in  them,  for  if  one  takes  them  when 
they  cannot  fly,  the  owner  of  the  soil  shall  have  an  action  of  trespass. 
Quare  hoscum  suumfregit,  et  tres  ptdlos  esp&rvor*  suor\  or  ardear^  stun-' 
pretii  tantum,  nuper  in  eod*  hosco  nidificanf,  cepit,  etasportav' ;  and  there- 
with agreeth  the  Regist.  and  F.  N.  B.  86,  L.,  and  89,  K. ;  10  Ed.  4,  14  ; 
18  Ed.  4,  8  ;  14  H.  8,  1  J.  ;  Stamf.  25  b.  &o.  ;  t^ide  12  H.  8,  4,  and 
18  H.  8,  12." 

"But  when  a  man  hath  savage  beasts  ratione priviUgii,  as  by  reason 
of  a  park,  warren,  &c.,  he  hath  not  any  property  in  the  deer,  or  conies, 
or  pheasants,  or  partridges,  and  therefore  in  an  action,  Quare  parcum, 
tvarrennum,  &c.,fregit  et  intrav*  et  8  damas^  lepores,  cuniculos^  phasianos, 
perdices,  c&pit  et  asportavit,  he  shall  not  say  suos,  for  he  hath  no  pro- 
perty in  them,  but  they  do  belong  to  him  ratione  priviV,  for  his  game 
and  pleasure,  so  long  as  they  remain  in  the  privileged  place." 

Game.  The  word  "  Property,"  when  applied  to  animals  fera  natiir(B, 

including  game,  while  they  continue  in  their  wild  state,  means 
no  more  than  the  exclusive  right  to  catch,  kill,  and  appropriate 
such  animals ;  and  this  right  is  said  to  exist  either  ratione  soli  or 
ratione  privilegii. 

"  Property  ratione  soli  is  the  common  law  right,  which  every  owner 
of  land  has,  to  kill  and  take  all  such  animals /^rcB  naturm  as  may  from 
time  to  time  be  found  in  his  land  ;  and,  as  soon  as  this  right  is  exercised, 
the  animal  so  killed  or  caught  becomes  the  absolute  property  of  the 
owner  of  the  soil.  Property  ratione  privilegii  is  the  right  which,  by  a 
peculiar  franchise  antiently  granted  by  the  Crown  by  virtue  of  its  pre- 
rogative, one  man  may  have  of  killing  and  taking  animals /<»•(?  naturce 
in  the  land  of  another  ;^  and,  in  like  manner,  the  game  when  killed  or 


Free  Warren. 


Higga,  11  H.  L.  C.  631.  See  also  Han- 
nam  v.  Mockett,  2  B.  &  C.  984  ;  26 
R.  R.  591  ;  Boulston's  (7a<e,  5Rep.  1046  ; 
Coke's  4th  Instit.  805  ;  M.  L.  R  P.  20  ; 
Colam  V.  PageU,  12  Q.  B.  D.  66 ;  Aplin 
V.  PorriU,  [1893]  2  Q.  B.  57  ;  Harper  v. 
Marcks,  [1894]  2  Q.  B.  319  ;  Threlkeld  v. 
Smithy  [1901]  2  K,  B.  531. 

*  The  allusion  appears  to  be  to  what 
is  known  as  the  franchise  of  Free  Warren 
(see  Elph.  N.  &  C.  Interp.  629.  s.v. 
Warren  ;  ih.  580,  s.v.  Forest).  But  it 
would  seem  that  a  grant  of  Free  Warren 


was  always  limited  to  a  right  in  respect 
of  the  demesne  lands  of  the  grantee  him- 
self and  did  not  extend  to  the  lands  of 
other  persons ;  A.-O.  v.  Parsons^  2  Cr. 
&  J.  279,  302.  But  a  roan  may  alien 
the  land  and  retain  the  privilege  of 
warren  {Sutton  v.  Moody,  1  Ld.  Raym. 
251),  or  he  may  alien  the  warren  and 
retain  the  land,  and  thus  one  may  have 
free  warren  in  the  laud  of  another. 
See  2  Bl.  28 ;  Daere  v.  Tebb,  2  W.  Bl. 
1151 ;  Cantarvon  v.  Vill^boU,  18  M. 
&  W.    313  ;    Com.    Dig.    ChoH    (D.)  ; 
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PROPERTY. 

taken  by  virtue  of  this  privilege,  becomes  the  absolute  property  of  the      Cluip.  I. 
owner  of  the  franchise."  ^  


The  notion  that  the  Lord  of  a  Manor,  as  such,  has  any  right 
of  spoiling  over  lands  other  than  his  own,  is  exploded.^ 

If  a  man  starts  game  on  his  own  land  and  pursues  it  into  the 
lands  of  another,  and  there  kills  it,  the  property  remains  in 
himself.* 

When  game  is  taken  or  killed  by  a  person  without  authority  Game  killed 
from  the  person  entitled  to  do  so,  the  rules  at  common  law  are  ^thority. 
the  following : — * 

(1.)  If  A.  starts  game  on  the  lands  of  B.,  and  takes  and  kills  it 
there,  it  belongs  to  B. 

(2.)  If  A.  starts  game  on  the  lands  of  B.,  and  takes  and  kills 
it  on  the  lands  of  C,  it  belongs  to  A.  (although  he  is  a 
wrongdoer). 

(3.)  If  A.  starts  game  in  a  forest  or  warren  belonging  to  B., 
and  kills  it  on  the  lands  of  C,  it  belongs  to  B. 

Of  these  rules,  (1)  and  (2)  appear  to  apply  to  all  animals 
fera  natura  at  the  present  day.  Mr.  J.  Williams^  doubts 
whether  the  second  rule  has  not  been  altered  by  1  &  2  Will,  4, 
c.  32,  s.  86. 

At  the  present  day,  the  occupier  of  land  has,  subject  to  any 
rights  reserved  by  contract,  and  to  the  rights  of  the  owner  of  a 
forest  or  warren,  the  right  to  take  and  kill  game.^  By  the  Ground 
Game  Act,  1880,^  the  right  to  take  and  kill  ground  game  {i.e., 
hares  and  rabbits)  is  vested  in  the  occupier  of  the  land,  as  incident 
to  and  inseparable  from  his  occupation,  concurrently  with  any 
other  person  entitled  so  to  do. 


Y.  B.  3  Hen.  6,   13  B.,  pi.  15  ;  Wil-  as  to  free  warren,  Herbert  on  Prescrip- 

litms  on  Rights  of  Common,  p.  238.     A  tion,  pp.  100,  140. 

warren  imports  some  kind  of  enclosure  *  Per  Lord  Westbury,  C,  in  Blades  v. 

for  the  purpose  of   confining   animals  Higga,  11  H.  L.  C.  631. 

within  it ;  and  the  reason  why  none  can  ^  g^  Soioerby  v.  Smithy  L.  R.  9  C.  P. 

have  a  i»ark,  chase,  or  warren  without  632,  533,  per  Cockbum,  C.J. 

the  King's  licence  is  said  to  be  that  "it  82  Bl.  419. 

is  qucdum  ifwdo  to    appropriate  those  ,  ^^^^  ^                        ,   ^^^^  ^ 

creatures   which    are    fera:   naturcz   et  ^  ^               250  ;  12  Mod.  145. 

nulltus  in  bonis  and  to  restrain  them  of  ^'       t»  t»     « 

their  natural  Uberty    ....     but  for  Wms.  P.  P.  138. 

hawking,  hunting,  &c.,  there  needs  no  •  1  &  2  Will.  4,  c  32. 

Hcence,  for  every  one  may,  in  his  own  7  43  &  44  Vict.  c.  47.     See  Morgan  v. 

land,  use  them  at  his  pleasure  ; "  Case  Jackson^  [1895]  1  Q.  B.  885  ;  Andersonv, 

0/ Monopolies,  11  Rep.  87ft.    See  further,  Ficory,  [1900]  2  Q.  B.  287. 
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Chap.  I. 


Moyables  and 
immorables. 


Succession  to 
moYabies  on 
death. 


By  the  Wild  Birds  Protection  Acts,  1880  to  1902,^  a  close 
time  is  provided,  during  which  it  is  unlawful  to  kill  or  take  any 
wild  bird. 

Property  can  also  be  divided  into  immovable  and  movable 
things ;  immovable  things  consist  of  real  property  and  chattels 
real ;  movable  things  consist  of  personal  property  exclusive  of 
chattels  real,  and  include  choses  in  action.^ 

The  succession  to  movable  property  (i.e.,  to  personal  property 
excluding  leaseholds  for  years)  on  the  death  of  the  owner  is,  in 
general,  regulated  by  the  law  of  the  countr}'  in  which  he  is  domi- 
ciled at  the  date  of  his  death,^  not  by  the  law  of  the  country  in 
which  the  property  is  situated ;  this  is  expressed  by  the  maxim — 
**  mobilia  sequuntur  personam  J"  ^ 

For  instance,  if  a  man  dies  domiciled  in  France,  leaving  mov- 
able property  situated  in  England,  the  rights  of  the  persons  who 
become  entitled  to  it  on  his  death  are  determined  by  the  law  of 
France,  not  by  that  of  England.  It  must  not,  however,  be  sup- 
posed that  the  law  of  France  is  of  any  authority  in  England ;  all 
that  we  mean  is  that  it  is  part  of  the  law  of  England  that  in  this 
case  the  rights  of  the  parties  shall  be  determined  by  the  rules  of 
French  law.* 

Leaseholds  for  years  are,  as  a  matter  of  fact,  immovable,  and 
the  maxim  inohilia  sequuntur  personam  does  not  apply  to  them. 
If  they  are  situated  in  England,  English  law  is  applicable  to 
them,  and,  on  the  death  of  the  owner,  the  rights  of  all  parties  are 
determined  by  that  law,  not  by  the  law  of  his  domicil.® 

The  student  may  have  some  diflSculty  in  seeing  how  it  is  that 
the  devolution  of  a  chose  in  action  on  the  death  of  its  owner  is 


»  43  &  44  Vict.  c.  36  ;  44  &  45  Vict. 
c.  51 ;  57  &  58  Vict.  c.  24  ;  59  &  60 
Vict,  c  56  ;  2  Edw.  7,  c.  6. 

^  See  this  discussed  M.  L.  R.  P.  6. 

"  £nohin  v.  Wylie,  10  H.  L.  C.  1 ; 
Ewing  v.  Orr-Eioing^  9  App.  Cas.  34. 
See  post,  Chap.  xx. 

<  Whicktr  v.  Hume,  7  H.  L.  C.  124 ; 
Somerville  v.  SomerviHe^  5  Ves,  750  ;  5 
R.  R.  155  ;  Re  De  Nieols,  [1898]  2  Ch.  60 ; 
[1900]  A.  C.  21.  The  maxim  "  is  a  brief 
form  of  stating  the  principle  that  a  per- 
son's movable  property  is  for  many  pur- 
poses, and  especially  when  it  is  dealt  with 
as  a  whole^  considered  by  a  fiction  of  law 


as  situated  in  the  country  whei-e  its  owner 
is  domiciled,  and  therefore  subject  to  the 
laws  of  such  country ;  "  Dicey,  Domicil, 
167.  But  the  effect  of  an  individual  assign- 
ment of  movables  is  mainly  governed 
by  the  law  of  the  country  where  the 
thing  is  situated  {lex  situs) ;  ihid,  157, 
256  ;  or  where  the  transfer  is  made ; 
Alcock  V.  Siniih,  [1892]  1  Ch.  238. 

*  See  this  discussed  in  an  Article  by 
Professor  Dicey,  6  Law  Quarterly,  1. 

•  Freke  v.  Carbery,  16  Eq.  461  ; 
Duncan  v.  Lawson,  41  Ch.  D.  894  ; 
Pepin  V.  Bruyere,  [1902]  1  Ch.  24.  See 
M.  L.  R.  P.  17. 
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PROPERTY.  I 

detennined  by  the  law  of  his  domicil.  He  may  object  that  it  Chap.  L 
can  only  be  recovered  by  an  action  against  the  debtor,  and  that 
therefore  the  law  of  the  place  where  that  action  has  to  be  brought, 
presumably  the  place  where  the  debtor  is  domiciled,  ought  to 
prevail.  No  doubt  that  is  the  law  which  regulates  the  remedy  for 
recovery  of  the  chose  in  action  ;  but  the  question  how  the  thing 
is  to  be  recovered  is  diflferent  from  the  question  what  is  to  be 
done  with  it  when  recovered  ;  and  it  is  the  latter  question  which 
has  to  be  determined  by  the  law  of  the  domicil  of  the  deceased 
creditor. 

Personal  property,  i.e.,  movable  property  and  chattels  real, 
upon  the  death  of  the  owner  domiciled  in  England,  in  the  absence 
of  testamentary  or  other  disposition,  devolves  upon  an  adminis- 
trator appointed  by  the  Court,  and,  after  providing  for  the  pay- 
ment of  the  debts  of  the  deceased,  is  distributed  among  his  next 
of  kin  according  to  the  Statute  of  Distributions.^ 

Movable  property,  that  is, personal  property  (excluding  chattels  Xo  "estate" 
real),  is  not  the  subject  of  tenure,  but  of  absolute  ownership,  and,  1^^^^^ 
therefore,  cannot  be  held  for  an  "estate."*  Although,  in  assign- 
ing an  absolute  interest  in  personal  property,  it  is  usual  to  assign 
it  to  A.,  **his  executors,  administrators,  and  assigns"  (as an  estate 
in  land  in  fee  simple  is  limited  to  a  man,  "his  heirs  and  assigns"), 
a  conveyance  to  A.  simply,  without  adding  "his  executors, 
administrators  and  assigns,"  is  equally  eflfectual.  If  it  is  desired  Settlements 
to  give  only  a  limited  interest,  or  to  create  interests  in  succession  p^o^^ 
in  personal  property,  the  interposition  of  trustees  is  necessary,  and 
the  whole  legal  interest  is  vested  in  them,  the  beneficial  interests 
being  defined  by  a  declaration  of  the  trusts  upon  which  they  are 
to  hold  the  property.  For  instance,  supposing  a  man  about  to 
marry  desires  to  settle  a  sum  of  stock  for  the  benefit  of  his  wife 
and  the  issue  of  the  marriage,  he  transfers  it  into  the  names  of 
trustees,  and  by  the  settlement  declares  that  it  shall  be  held  by 
them  on  certain  trusts,  as  for  example,  on  trust  to  pay  the  income 
to  his  wife  during  the  joint  lives  of  himself  and  his  wife,  then  to 
the  survivor  for  hfe,  and  after  the  death  of  the  survivor,  on  trust 
for  the  issue  of  the  mai*riage  on  attaining  majority,  equally,  or  as 
the  parents  may  appoint,  with  powers  of  maintenance,  education, 

'  22  &  23  Car.  2,  c.  10.  See  post,  persoual  *' estate"  is  sometimes  used  to 
Chap.  XX.  deuote  personal  property,  in  coutradis- 

-  Bee  M.  L.  R.  P.  80.    The  phrase      tinction  to  real  estate. 
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Chap.  I. 

Executory 
bequests 


Perpetuity. 


and  advancement  in  the  meantime.  But,  in  the  case  of  dispo- 
sition by  will,  the  gift  may  be  made  directly  to  the  successive 
takers,  who,  therefore,  seem  to  take  interests  analogous  to  suc- 
cessive estates  in  land ;  but  there  can  be  no  remainder  in  a  chattel, 
real  or  personal ;  and  in  such  cases  the  legal  view  is  that  the 
whole  property  vests  in  the  first  taker  and  shifts  on  the  determina- 
tion of  his  interest  to  the  person  next  entitled.  Such  dispositions 
are  often  called  executory  bequests ;  and  the  Court  will  interpose 
for  the  protection  of  the  successive  interests,  and  thus  preserve 
the  property  during  the  subsistence  of  the  limited  interests  for 
the  benefit  of  the  person  entitled  to  the  absolute  interest.^  The 
nature  of  the  property  may  prevent  the  possibility  of  the  creation 
of  future  interests ;  thus,  under  a  specific  gift  of  articles  qua  ipso 
U8U  constimuntury  they  vest  absolutely  in  the  tenant  for  life  or 
first  taker,  unless  personal  use  by  the  tenant  for  life  is  not 
contemplated,  or  unless  they  form  part  of  a  stock  in  trade ;  -  and 
even  then  the  interest  will  be  held  to  be  absolute  if  the  taker  is 
not  to  be  liable  to  account  for  any  diminution  or  depreciation  in 
the  stock.^  A  limited  interest  of  the  nature  of  an  estate  tail 
cannot  be  created  in  personalty ;  an  attempt  to  do  so  gives  the 
absolute  interest  to  that  person  who,  if  the  subject-matter  were 
realty,  would  be  the  first  tenant  in  tail. 

"For,'*  says  Blackstone,*  "this,  if  allowed,  would  tend  to  a  per- 
petuity,  as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no  method  of 
barring  the  entail ;  and  therefore  the  law  vests  iu  him  at  once  the  entire 
dominion  of  the  goods." 

Probably  the  true  reason  is  that  personal  property  is  not  a 
tenement  within  the  meaning  of  the  Statute  De  Donis.^ 

The  rule  against  perpetuities,  that  is,  against  deferring  the 
vesting  of  an  absolute  interest  in  property  beyond  a  limited 
period,  applies  equally  to  real  and  to  personal  property;  and 
therefore  personal  property  may  not,  any  more  than  real  property, 
be  so  disposed  of  as  to  render  the  coiyus  inalienable  for  a  longer 
period  than  a  life,  or  a  number  of  lives,  in  being  at  the  time  of 
the  disposition,  and  twenty-one  years  afterwards,  with  a  further 
period  of  gestation  where  gestation  in  fact  exists.®     As  in  the 


>  Jarman  on  Wills,  i.  838. 
2  lb.  ;  and  Theobald  on  WUls  Ch.  34, 
e.  1. 
5  Breton  v.  MockeU  9  Ch.  D.  95. 


-•  2  Bl.  398. 

*  See  M.  L.  R.  P.  65. 

•  See  M.    L.    R.    P.    102, 
Bowles,  [1902]  2  Ch.  660, 


286.     IU 
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case]^of  realty,  the  periods  during  which  income  of  personalty      Chap.  I. 
may  be  accumulated  are  prescribed  by  the  Thellusson  Act  and 
the  Accumulations  Act,  1892.^ 

Personal  property   may  be   owned   by  several  jointly,  or  in  Ownership, 
common,  or  it  may  be  owned  by  one  in  severalty,  in  the  same  J^o^,  or  ^™" 
manner  as  real  property.^    Blackstone  says : — ^  several. 

"  If  a  horse,  or  other  personal  chattel,  be  given  to  two  or  more, 
absolutely,  tiiey  are  joint-tenants  hereof ;  and,  unless  the  jointure  be 
severed,  the  same  doctrine  of  survivorship  shall  take  place  as  in  estates  . 
of  lands  and  tenements.  And,  in  like  manner,  if  the  jointure  be 
severed,  as  by  either  of  them  selling  his  share,  the  vendee  and  the 
remaining  part-owner  shall  be  tenants  in  common,  without  any  jus 
accrescendi  or  survivorship.  So  also,  if  £100  be  given  by  will  to  two 
or  more,  equally  to  he  divided  between  them,  this  makes  them  tenants 
in  common  ;  as  the  same  words  would  have  done  in  regard  to  real 
estates," 

The  maxim  jiis  accrescendi  inter  mercatores  locum  non  habet  Partnership, 
expresses  the  rule  of  law  that  there  is  no  right  of  survivorship  in 
chattels  belonging  to  partners.*  In  truth,  the  share  of  each 
partner  is  not  a  share  in  any  specific  asset  or  any  specific  part 
of  the  assets,  but  is  his  share  of  what  will  ultimately  come  to 
him  when  the  accounts  are  ascertained,  and  when  the  partners 
who  are  to  contribute  have  contributed,  and  the  assets  are  got 
in,  the  debts  paid,  and  the  property  realised.^ 

Co-ownership,  in  which  we  include  joint  tenancy  and  tenancy 
in  common,  must  be  carefully  distinguished  from  partnership. 
It  is  not  easy  to  give  a  true  definition  of  partnership.  Perhaps 
the  best  description  that  can  be  given  of  pailinership  is  that  it 
is  the  relation  subsisting  between  persons  who  have  agreed  to 
combine  their  property,  labour,  or  skill,  in  some  business,  and 
to  share  the  profits  and  losses  thereof  between  them.^  The 
definition  in  the  Partnership  Act,  1890,^^  is  as  follows  : — **  Part- 
nership is  the  relation  which  subsists  between  persons  carrying 
on  a  business  in  common  with  a  view  of  profit.*'  The  mere 
sharing  of  gross  profits,  with  or  without  a  common  interest  in 
the  property  whence  the  profits  come,  does  not  create  a  partner- 

*  39  &  40  Geo.  3,  c.  98 ;  66  &  56  *  Fer  James,  L.  J.,  in  Ashworth  v. 
Vict.  c.  58.     See  M.  L.  R.  P.  105  et  seq.       Munn,  16  Ch.  D.  370  ;  and  see  Hchrwre 

^  M.  L.    R.   P.  261.     See  Nijhtrg  v.  v.  SmUh  (1),    35   Ch.   D.   436  ;   M.  L. 

Baiiddaar,  [1892]  2  Q.  B.  202.     As  to  R.  P.  28. 

severance,  see  Re  WiUcs  [1891]  3  Ch.  59.  •  Lindley  on  Partnership,  10  ;  Pollock 

'  2  BL  899.  on  Partnership,  3. 

*  Ca  litt  182  a.  ?  53  &  54  Vict.  c.  39,  s.  1  (1). 
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Partnership 
distin- 
guished from 
co-ownership. 


Liability  of 
partners  for 
debts  of  firm. 


sliip.^  Thus,  an  agent  paid  by  Lis  commission  on  the  receipts  is 
not  a  partner  with  his  employer.  It  used  to  be  considered  that 
an  agreement  to  share  net  profits,  without  more,  constituted  a 
partnership ;  but  it  is  now  decided  that  the  question  whether 
a  partnership  exists  depends  on  the  intention  of  the  parties  as 
shown  by  the  whole  facts  of  the  case.^ 

The  principal  differences  between  co-ownership  and  partnership 
are  stated  by  Lord  Lindley  as  follows: — * 

1.  Co-ownership  is  not  necessarily  the  result  of  agreement.  Partner- 
ship is. 

2.  Co-ownership  does  not  necessarily  involve  community  of  profit  or 
of  loss.    Partnersnip  does. 

8.  One  co-owner  can,  without  the  consent  of  the  othera,  transfer  his 
interest  to  a  stranger,  so  as  to  put  him  in  the  same  position  as  regards 
the  other  owners  as  the  transferor  himself  was  before  the  transfer.  A 
partner  cannot  do  this. 

4.  One  co-owner  is  not,  as  such,  the  agent,  real  or  implied,  of  the 
others.    A  partner  is. 

5.  One  co-owner  has  no  lien  on  the  thing  owned  in  common  for  out- 
lays or  expenses,  nor  for  what  may  be  due  from  the  others  as  their  share 
of  a  common  debt.    A  partner  has. 

6.  One  co-owner  of  land  is  entitled  to  have  it  divided  between  him- 
self and  co-owners,  but  not  (except  by  virtue  of  a  recent  statute)  to 
have  it  sold  against  their  consent.  A  partner  has  no  right  to  partition 
in  specie,  but  is  entitled,  on  a  dissolution,  to  have  the  partnership 
property,  whether  land  or  not,  sold,  and  the  proceeds  divided. 

7.  As  between  the  real  and  personal  representatives  of  a  deceased 
co-owner  of  freehold  land,  the  equitable  as  well  as  the  legal  interest  in 
his  share  is  real  estate ;  whilst,  as  between  the  real  and  personal  repre- 
sentatives of  a  deceased  partner,  the  equitable  interest  in  his  share  of 
partnership  freehold  property  is  treated  as  personal  estate,  although  the 
legal  interest  in  it  is  real  estate. 

8.  Co-ownership  not  necessarily  existing  for  the  sake  of  gain,  and 
partnership  existing  for  no  other  purpose,  the  remedies,  by  way  of 
account  and  otherwise,  which  one  co-owner  has  against  the  others,  are 
in  many  important  respects  different  from,  and  less  extensive  than 
those  which  one  partner  has  against  his  co-partners. 

The  firm  is  liable,  in  other  words,  the  partners  are  jointly 
liable,*  and  in  the  case  of  mercantile  contracts  (at  all  events)  each 


»  53  &  54  Vict.  c.  89,  s.  2  (2). 

«  Pooley  V.  Driver,  5  Ch.  D.  459  ; 
Badeley  v.  Consolidated  Bank,  38  Ch.  D. 
238  ;  Partnei-ship  Act,  1890,  s.  2  (3) ; 
Davis  V.  Davis,  [1894]  1  Ch.  393;  ife 
Young,  [1896]  2  Q.  B.  484. 

*  Lindley  on  Partnership,  62. 


■*  It  must  be  remembered  that  in 
English  law,  the  iirm  is  not  an  entity  in 
the  nature  of  a  corporation,  and  has  no 
existence  distinct  from  the  individuals 
composing  it  See  R.  S.  C,  Order 
XLVIIlA.,  post,  p.  808. 
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partner  is  severally  liable,  for  all  debts  and  obligations  incurred     Chap.  L 

in  the  usual  course  of  partnership  business  by  or  on  behalf  of  the 

film.    It  need  hardly  be  said  that  a  partner  is  not  liable  to 

creditors  of  the  firm  in  respect  of  any  liability  incurred  by  the 

firm  before  he  became  a  member  of  it,  or  after  he  ceased  to  be 

a  member  if  due  notice  has  been  given   of  the  dissolution  of 

partnership.     A  person  who  is  in  fact,  though  not  known  to  the 

pubUc  to  be,  a  partner,  is  liable  to  creditors  of  the  firm,  and  a 

person  who  holds  himself  out  to  be  a  partner  whereby  credit  is 

given  to  the  firm,  though  he  is  not  a  partner,  is  liable  to  creditors 

of  the  firm  in  the  same  manner  as  if  he  were  a  partner. 

The  hardship  caused  by  the  rule  that  an  interest  in  the  net  Bovill's  Act. 
profits  of  the  business  might  make  a  man  liable  to  third  parties 
as  a  partner  gave  rise  to  an  Act  (known  as  "  Bovill's  Act  "),^ 
passed  in  1865.      This   Act   was   repealed   and   its   provisions 
substantially  re-enacted  by  the  Partnership  Act,   1890,^  which 
provides  that  the  receipt  of  a  debt  by  instalments  or  otherwise 
out  of  the  acciTiing  profits  of  a  business ;  ^  or  a  contract  for  the 
remuneration  of  a  servant  or  agent  by  a  share  of  the  profits  ;  *  or 
the  receipt  by  way  of  annuity  by  the  widow  or  child  of  a  deceased 
partner  of  a  portion  of  the  profits ;  ^  or  the  loan  to  a   person  Loan  in  con- 
engaged  or  about  to  engage  in  business  on  a  wi'itten  contract  that  gj^^of*'^  ^ 
the  lender  should  receive  a  rate  of  interest  varying  with   the  profits, 
profits,  or  a  share  of  the  profits;^  or  the   receipt   by  way  of 
annuity  or  otherwise  of  a  portion  of  the  profits  in  consideration 
of  the  sale  of  the  goodwill  of  the  business,"  does  not  of  itself 
make  the  creditor,  servant,  agent,  widow,  child,  lender,  or  vendor 
a  partner  in  the  business  or  liable  as  such ;  but  that,  on  the 
bankruptcy  or  insolvency  of  the  borrower  under  such  a  contract 
(whether  written  or  oral),®  or  of  the  buyer  of  the  goodwill  on 
such  terms,  the  lender  or  the  seller  of  the  goodwill  shall  not  be 
entitled  to  recover  anything  until  the  claims  of  all  other  creditors 
for  value  have  been  satisfied.® 

When  a  chose  in  action  is  in  joint  names,  for  instance,  stock  Joint  chose  in 
in  the  public  funds  in  the  names  of  two  trustees,  the  legal  right 


action. 


>  28  &  29  Vict.  c.  86.  7  s.  2  (8)  («). 

*  S.  2  (3)  (b).  9  s.    3.     See,   generally,    Lindley  on 

•  a  V(8Md).     He   Vaung,  [1896]  2      Partnership,  58  et  seq.  ;  Badeley  v.  Cm- 
Q,  B.  484.  soltdaUd  Bank,  38  Ch.  D.  238. 
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THE    MODERN    LAW   OF   PERSONAL   PROPERTY. 


Chap.  I.      is  in  the  survivor  alone/  though  he  may  be  responsible  to  others 
in  equity. 

Possesdon. 

Possession.  The  word  "  possession  "  is  ambiguous.^    Its  popular  meaning 

does  not  exactly  coincide  with  either  of  its  legal  meanings,  and  it 
has  more  than  one  legal  meaning.  "  In  common  speech,"  says 
Sir  F.  Pollock,  **  a  man  is  said  to  possess,  or  be  in  possession  of, 
any  thing  of  which  he  has  the  apparent  control,  or  from  the  use 
of  which  he  has  the  apparent  power  of  excluding  others."*  For 
instance,  a  thief  is  in  possession  of  a  coat  that  he  has  carried  off, 
though  the  true  owner  is  entitled  to  the  possession  of  it.  A 
lends  a  book  to  B. ;  here  B.  is  lawfully  in  possession,  but  he  is 
bound  to  give  up  possession  to  A.  when  A.  demands  it.  In  each 
of  these  cases  there  is  the  danger  of  confounding  the  rights  of  the 
person  who  is  in  fact  in  possession  with  the  rights  of  the  person 
who  has  a  right  to  possession,  either  absolute,  or  subject  only  to 
the  performance  of  a  condition,  i.e.  (in  the  case  that  we  have  last 
mentioned),  that  of  demanding  possession. 

"Possession,"  in  its  legal  meaning,  is  used  for — 
(1.)  De facto  possession; 
(2.)  Possession  in  law. 
Possession  de        **  De  facto  *'  (or  **  actual ")  possession  means  effective  occupation 
farto.  Qj,  control,  manifested  by  some  outward  act.    What  amounts  to  de 

facto  possession  depends  upon  the  nature  and  position  of  the  thing 
possessed,  and  the  intention  with  which  the  act  was  done.  The 
acts  by  which  I  manifest  the  possession  of  the  coat  that  I  am 
wearing  are  of  a  very  different  nature  from  those  by  which  I 
manifest  my  possession  of  a  seat  in  my  garden.  Prima  facie,  the 
act  of  wearing  the  coat  is  a  strong  manifestation  of  my  posses- 
sion ;  but,  if  I  went  to  a  vendor  of  ready-made  clothes  and  tried 
on  a  coat  to  see  whether  it  fitted  me,  the  circumstances  would 
show  that  the  act  of  wearing  the  coat  was  not  intended  to  mani- 
fest my  possession  of  it. 

The  possession  of  a  house  or  land  carries  with  it,  in  general, 
possession  of  everything  attached  to  or  upon  or  under  that  land, 
and,  in  the  absence  of  a  better  title  in  another,  the  right  to 
possess  it.^ 


»  CrossjUld  V.  Such,  8  Ex.  825. 
2  Bmirtie  v.  Fosbroolce,  18  C.  B.  N.  S. 
516  ;  Lyell  v.  Kennedy,  18  Q.  B.  D.  796. 


'  Pollock  and  Wright  on  Possession,  1. 
*  S.  Staff<yrd  Co.  v.  Shartnan,  [1896] 
2  Q.  B.  44. 
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A  common  case,  in  which  the  circumstances  show  that  an  out-  Chap.  I. 
ward  act  is  not  intended  to  amount  to  a  claim  to  possession,  is 
where  the  person  apparently  having  de/acto  possession  holds,  and 
admits  that  he  holds,  that  possession  for  some  other  person,  as 
where  a  servant  holds  it  for  his  master,^  or  where  a  bailiff  holds 
property  taken  under  a  distress.^  In  a  case  of  this  nature  the 
word  "  custody  "  is  sometimes  used  instead  of  "  possession."  We 
speak  of  a  servant  having  **  custody  "  of  the  things  placed  in  his 
charge  by  his  master,  and  of  goods  seized  under  the  distress  as 
bemg  in  the  "  custody  "  of  the  law. 
Possession  in  law  is —  Poeaeasion  in 

(1.)  Where  a  person  has  the  de  facto  possession  and  no  other 
person  has  or  can  without  his  consent  acquire  the  right 
to  the  possession.  This  includes  the  common  case  of  the 
owner  being  in  possession. 
(2.)  Where  a  person  has  the  de  facto  possession,  and  has  the 
manifest  intention  of  excluding  every  other  person  from 
the  de  facto  possession,  notwithstanding  that  another 
person  has  the  right  to  the  possession.  This  is  the  case 
where  a  thief  is  in  possession  of  a  thing  that  he  has 
stolen.  He  manifestly  intends  to  exclude  every  other 
person  from  possession;  yet  the  owner  has  the  right  to 
the  possession. 
(3.)  Where  a  person  has  the  de  facto  possession  with  the  con- 
sent of  the  owner.  This  is  the  case  where  a  man  has  hired 
or  borrowed  a  chattel,  where  it  is  pledged  to  him,  where 
he  takes  care  of  it  or  undertakes  to  carry  it  for  the  true 
owner. 
(4.)  Where  a  person  who  has  had  legal  possession  in  any  of  the 
cases  above  mentioned  has  lost  the  thing,  or  has  ceased  to 
exercise  any  effective  control,  and  no  other  person  has 
acquired  de  facto  possession.  This  is  the  case,  for  example, 
where  a  man  has  lost  a  ring  in  his  house,  or  where  the 
owner  of  a  quarry  ceases  to  work  it,  and  leaves  his  tools 
in  the  quarry. 
It  should  be  observe}!  that  a  person  who  has  de  facto  posses- 
sion has  possession  in  law  as  against  all  the  world  except  the 


^  PerHardwicke,  C,  JVardr.  Turner,  2  Ves.  sen.  438. 

'  As  to  the  difference  between  goods  taken  in  execution  and  under  a  distress, 
see  Pollock  and  Wright,  82. 
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Chap.  I.      person  or  persons,  if  any,  who  has  or  have  a  better  right  to  the 
possession. 

The  **  right  to  possess,"  or  to  have  legal  possession,  is  one  of 
the  rights  exercisable  by  the  owner  of  the  thing,  unless  he  "has 
parted  with  it.  It  is  often  confounded  with  ownership  itself,  and 
still  more  often  with  possession. 

The  right  may  co-exist  with  de  facto  possession,  as  where  the 
owner  has  de  facto  possession ;  or  it  may  be  separated  from  the 
de  facto  possession.  In  the  latter  case  it  is  sometimes  called 
**  constructive  "  possession  ;  but  the  phrase  is  properly  confined 
to  those  cases  where  the  person  entitled  to  the  right  has,  or  had, 
the  same  remedies  as  if  he  had  been  really  in  possession.^ 

Where  possession,  in  fact,  is  undetermined,  possession  in  law 
follows  the  right  to  possess.^  For  instance,  furniture  which  is  in 
a  house  occupied  by  two  persons,^  e.g.,  husband  and  wife,  is  in  the 
possession  of  the  one  who  has  the  legal  title  thereto.* 

We  have  to  consider  the  cases  where  the  owner  has  not  the  de 
facto  possession.     There  are  two  classes  of  cases  : — 

First.  Where  he  has  the  right  to  possess. 

Secondly.  Where  he  has  not  the  right  to  possess.  In  this  case 
he  may  be  able,  or  he  may  not  be  able,  to  acquire  the  right  to 
possess  on  demanding  possession  from  the  possessor.  In  cases  of 
this  nature  the  owner  is  called  the  bailor  and  the  possessor  is 
called  the  bailee.^ 

Cases  of  the  first  class  occur  where  the  goods  are  lost,  ortal^en 
by  a  wrong  doer.  The  finder  or  person  who  takes  them  has  the 
right  to  possess  against  all  the  world  except  the  true  owner  ;  but 
the  latter  retains  his  right  to  possess  against  all  the  world, 
including  the  de  facto  possessor.* 
Bailments.  In  cases  of  the  second  class,  or  bailments,  both  the  de  facto 

possession  and  the  right  to  possess  are  in  the  bailee.  Bailment 
has  been  defined  as  a  delivery  of  goods  on  a  condition,  express  or 
implied,  that  they  shall  be  restored  by  the  bailee  to  the  bailor,  or 
according  to  his  directions,  as  soon  as  the  purpose  for  which  they 
were  bailed  shall  be  answered.  The  bailor  has  a  right  to  the 
re-delivery  of  the  very  thing  bailed,  so  that,  where  the  contract  is 
that  another  thing,  even  if  it  be  of  the  same  quality  and  value,  is 


»  Pollock  and  Wright,  27. 
2  lb.  24. 

»  Antoniadi  v.  Smithy  [1901]  2  K.  B. 
589. 


*  Bamtayy.  Margrca,[lS9i]  2Q.B.  18. 
^  See  pody  Chap.  ii.  on  Bailments. 

•  Armor]/  v.  Delamirie,  1  Sm.  L.  C. 
356. 


Digitized  by 


Google 


POSSESSION.  15 

to  be  given  to  the  person  who  delivered  the  property,  the  contract      Chap.  I. 
is  not  one  of  baihnent.^ 

The  transfer  of  the  possession  of  goods  may  be  voluntary,  in  Change  of 
which  case  it  is  effected  by  a  process  which  is  called  "  delivery  *'  ^^^^^^^ 
by  the  transferor,  and  "acceptance  and  receipt"^  by  the  trans- 
feree; or  it  may  be  involuntary,  in  which  case  the  process  is  called 
dispossession  or  "  ouster"  of  the  person  deprived  of  possession, 
and  "  occupation  "  or  **  taking"  by  the  person  who  acquires  pos- 
session, as  where  a  chattel  is  stolen  or  lost. 

Delivery  of  a  movable  object  is  effected  by  handing  it  to  the  "  Delivery." 
transferee  with  the  intent  to  transfer  the  possession.  But  the 
thing  may  be  handed  over  with  the  intention  to  confer  an  autho- 
rity to  use  it  in  a  specified  manner  only ;  as  where  a  host  hands 
a  chair  to  a  guest ;  in  this  case  the  act  of  the  possessor  does  not 
amount  to  delivery. 

Bulky  objects  or  masses  of  goods  cannot  readily  be  handed  BulkyobjecU. 
over;  but  the  possession  of  them  is  transferred  by  anj'  act  which 
puts  them  under  the  effective  control  of  the  person  to  whom  pos- 
session is  to  be  given.* 

The  delivery  of  the  key  of  a  box  or  warehouse  in  which  the 
goods  are  stored  is  an  ambiguous  act.  It  may  be  intended  to 
enable  the  person  to  whom  the  key  is  given  to  deal  with  the 
goods  in  a  specified  manner,  as  where  the  key  is  given  to  a 
servant  to  enable  him  to  take  out  something  for  his  master's  use. 
In  this  case  there  is  no  transfer  of  possession.  But  where  the 
delivery  of  the  key  confers  an  effective  control  for  all  purposes 
on  the  person  to  whom  it  is  handed,  it  operates  as  a  transfer  of 
the  possession  of  the  goods.  If  the  key  is  given  to  a  person  who 
has  the  right  to  possess  the  goods,  it  operates  as  a  transfer  of 
the  possession. 

In  cases  of  this  nature  the  delivery  of  the  key  is  sometimes  "  Symbolic 
called  "  symbolic,"  or  '*  constructive  "  deliver3^*  But  it  is  more  than     <^^^^^^7" 
this ;  for,  if  the  person  to  whom  the  key  is  delivered  retains  it, 
and  if  it  is  the  only  key,  or  the  only  key  intended  to  be  used,  the 
effect  of  the  delivery  of  the  key  is  to  give  to  the  person  to  whom 
it  is  given  the  exclusive  control,  or  de  facto  possession,  of  the 

*  South  Atislralian  Insurance  Co.  v.       582.     See  Ramsay  v.  Margrett^   [1894] 

BaruUll,  L.  R.  3  P.  C.  101.  ^  ^  ^-  ^^• 

"•  Per  Willes,  J. ,  Meyerstein  v.  Barber, 
^etpost,  p.  53.  L   R.  2  C.  P.  52  ;  and  i)er  MilHsh,  L.J. 

'  Kilpin  T.   Jiatley,   [1892]  1  Q.  B.       Aneorn  v.  Rogers,  I  Ex.  D.  285. 
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Chap.  I.  goods ;  if  he  chooses  to  lock  the  door,  no  other  person  can  right- 
fully  deal  with  them  without  his  permission.^  On  the  other  hand, 
if  it  be  given  to  him  as  the  servant  of  the  owner  for  some 
temporary'  purpose,  he  has  no  right  to  exclude  the  owner ;  or,  if 
it  be  given  to  him  for  his  own  use,  and  another  key  be  retained 
by  the  owner  with  the  intention  of  obtaining  access  to  the  goods, 
the  person  to  whom  the  key  is  delivered  does  not  acquire  the 
exclusive  control  or  de  facto  possession  of  the  goods.  Therefore, 
the  question,  whether  the  delivery  of  the  key  operates  as  transfer 
of  the  possession  of  the  goods  depends  upon  the  circumstances  of 
the  case.  Lord  Hardwicke  says,  "  Deliver}'^  of  the  key  of  bulky 
goods  has  been  allowed  as  delivery  of  the  possession,  because  it  is 
a  way  of  coming  at  the  possession  or  to  make  use  of  the  thing, 
and  therefore  the  key  is  not  a  symbol,  which  would  not  do."  * 
Sir  F.  Pollock,  commenting  on  these  cases,  says  : — * 

"On  the  whole,  we  have  indeed  the  authority  of  WiJles,  J.,  and 
Mellish,  L.  J.,  for  speaking  of  delivery  by  a  warehoose-key  or  the  like 
as  a  symbolic  delivery  ;  bat  there  is  no  real  contradiction  between  this 
and  w  hat  Lord  Hardwicke  said,  *  the  key  is  not  a  symbol,  which  would 
not  do.'  The  key  is  not  a  symbol  in  the  sense  of  representing  the 
poods,  but  the  delivery  of  the  key  gives  the  transferee  a  power  over  the 
poods  which  he  had  not  before,  and  at  the  same  time  is  an  emphatic 
declaration  (which  being  by  manual  act,  instead  of  word,  may  be  called 
symbolic)  that  the  transferor  intends  no  longer  to  meddle  with  the 
goods.  It  therefore  excludes  doubt  as  to  the  intent  and  effect  of  other 
acts  which  standing  alone  might  be  ambiguous." 

Confusion  In  many  of  the  reported  cases  and  text-books  there  is  a  little 

"  possession  "   confusion  of  language  against  which  the  student  must  be  on  his 
and  "right  to   g^^^d. 
possess.  •  ^       ^ 

First.  A  person  who  has  the  immediate  right  to  possess  is 

often  said  to  have  possession.  Possibly  the  reason  for  this  is  that 
the  same  action,  viz.,  trespass,  could  formerly  be  brought  against 
a  person  who  interfered  either  with  the  possession  or  with  the 
immediate  right  to  possess. 
»'  Qualified  Secondly.  A  bailee  (who,  it  will  be  remembered,  has  both  the 

possession  and  the  right  to  possess)  is  sometimes  said  to  have  a 
** qualified  ownership,"  or  "special  property,"  in  the  goods  bailed. 


»  Ward  V.   Turner,   1  Dick.  170  ;    2  Ves.   sen.  443  ;    1  W.  &  T.  L.  C.  890 ; 
Hiltm  V.  Tucker,  39  Ch.  D.  669  ;  Govgh  v.  Everard,  2  H.  &  C.  1. 

2  Ward  V.  Turner,  sup,  *  Pollock  and  Wright,  68. 
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while  the  bailor  is  said  to  retain  the  **  general "  ownership  or      Chap.  L 
"  general  property. ' '  ^ 

The  explanation  appears  to  be  that  the  bailee  can  exercise  all 
those  rights  which  are  annexed  by  law  to  the  possession,  except 
80  far  as  he  may  have  been  precluded  from  exercising  them  by  the 
nature  of  the  bailment  or  by  express  contract.  He  may  also 
exercise  other  rights  depending  on  the  nature  of  the  bailment. 
The  rights  thus  exerciseable  by  the  bailee,  being  indefinite  in 
number,  are  properly  called  "  ownership  "  or  "  property." 

The  student  who  has  grasped  the  meaning  of  possession  will  Property 
have  but  little  diflficulty  in  understanding  the  juridical  doctrine  bundle  of 
that  "  property  consists  of  a  bundle  of  rights."^  rights. 

The  person  in  actual  possession  of  a  thing  has  the  physical 
power  to  act  with  respect  to  it  in  any  manner  that  he  thinks  fit, 
the  manners  in  which  he  can  so  act  being  indefinite  in  number. 

Some  of  the  possible  acts  are  prohibited  by  law ;  but  there 
remain  an  indefinite  number  of  acts,  all  of  which  the  person  in 
possession  has  the  right  to  perform. 

The  possible  acts  may  be  classified  as  follows : — 

(1)  Acts  prohibited  by  law. 

(2)  Acts  that  may  be  lawfully  done  by  the  owner  in  possession. 

These  are  indefinite  in  number,  and  the  rights  to  do 
them  are  sometimes  called  rights  in  rem,  which  may  be 
exercised  as  against  all  the  world. 
Where  the  owner  has  parted  with  the  possession  of  a  thing,  he 

can  no  longer  exercise  all  these  rights.     Hence  the  rights  in  rem 

may  be  sub-divided  as  follows : — 

(1)  Rights  that  can  be  exercised  by  the  possessor,  which,  being 

indefinite  in  number,  amount  to  the  *'  special  property  " 
in  the  thing. 

(2)  Rights  that  can  be  exercised  by  the  owner  out  of  possession, 

which,  being  indefinite  in  number,  amount  to  the  "  general 

property  "  in  the  thing. 
Where  one  man  has  a  right  against  another  defined  person,  as  Rights  in 
distinguished  from  the  case  in  which  he  has  rights  against  all  the  ^^^*^'^"*" 
world,  his  right  is  said  to  be  a  right  in  personam.    An  example  is 
a  debt.     But  as  the  owner  of  this  right  can  deal  with  it  in  an 
indefinite  number  of  modes  as  regards  third  persons,  he  is  said 


1  Co.  Litt  145  6 ;  Plowd.  542.     See^KW^,  p.  22. 
^  See  Camphell  on  Sale,  38. 
G.P.P. 
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Chap.  I.      to  be  owner  of  or  to  have  property  in  the  debt.     For  example, 

though  the  sole  right  of  a  creditor  as  against  his  debtor  is  to  be* 

paid,  i.e.,  a  right  in  personam,  he  can,  as  against  all  the  world, 
sell,  mortgage,  or  release  the  debt;  and  these  rights  are  considered 
to  be  rights  in  rem,  although  the  res  has  no  physical  existence. 

In  order  to  understand  the  reported  cases  on  possession  and 
the  right  to  possess,  it  is  absolutely  necessary  that  the  student 
should  have  some  knowledge  of  the  forms  of  action  which  were 
in  use  before  the  Judicature  Act  came  into  operation. 

'Trespass  was  an  action  that  could  be  brought  onl}'  by  a  person 
having  actual  possession,  or,  if  he  had  not  actual  possession, 
having  the  immediate  right  to  possess  ;^  but,  as  against  a  mere 
wrongdoer,  it  was  immaterial  whether  the  actual  possessor  had 
the  right  to  possess.*  The  action  could  be  brought  in  respect  of 
either  land  or  goods.  All  that  the  plaintiff  had  to  prove  was  that 
he  was  in  actual  possession,  or  that  he  had  the  immediate  right 
to  possess,  at  the  time  when  the  wrongful  act  was  done  ;  and,  if 
the  plaintiff  was  in  actual  possession,  the  defendant  could  not 
successfully  defend  himself  by  showing  that  a  third  person  had 
the  right  to  possess,^  unless  that  person  intervened.* 

Where  the  injury  done  by  the  wrongdoer  was  an  injury  to  the 
right  to  possess,  the  actions  were  ejectment  for  land,  trover  for 
goods.  As  actual  possession  confers  a  right  to  possess  against  a 
mere  wrongdoer,  it  followed  that  where  a  person  was  in  actual 
possession  and  his  actual  possession  was  disturbed  by  the  act 
complained  of,  so  that  he  might  have  brought  trespass,  he  might, 
instead  of  so  doing,  bring  an  action  of  ejectment  or  trover,  as  the 
case  required.  The  action  of  trover  was  in  form  an  action  on 
the  case  for  damage  to  the  plaintiff,  who  alleged  that  the  defen- 
dant had  found  the  goods  and  converted  them  to  his  own  use, 
the  [finding  being  by  a  fiction  deemed  to  give  lawful  possession. 
Conversion.  Hence  the  action  is  called  "  trover  and  conversion,"  and  the  gist 
of  it  is' the  conversion  or  depriving  the  plaintiff  of  the  use  and 


Jus  tertii. 


l*iover. 
Ejectment. 


1  **  A  leasor  at  will  or  a  bailor,  where 
the  bailment  is  not  for  a  term  or  coupled 
with  an  interest,  could  always  maintain 
trespass  against  a  wrongdoer  as  well  as 
the  lessee  or  bailee " ;  Pollock  and 
Wright,  93.  A  trustee  can  bring  tres- 
pass though  goods  are  in  the  i>osses8ion 
of  cestui  qiitji-ust;  White  v.  Morris^  11 
C.  B.  1015.  " 


■  Catteris  v.  Coicper^  4  Taunt.  547; 
13  R.  R.  682  ;  Harper  v.  Ckarlesworth^ 
4  B.  &  C.  574  ;  28  R.  R.  405. 

'  Graham  v.  Peat,  1  East,  244  ;  6 
R.  R.  268  ;  per  Ld.  Cairns,  C,  BrisUiW 
V.  Comiicaii,  3  App.  Cas.  661. 

•♦  Per  Romer,  J.,  Barker  v.  Furhngy 
[1891]  2  Ch.  181. 
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possession  of  the  goods.^    Where  the  wrong  was  done  to  the      Chap.  I. 
actual  possession,  the  defendant  could  not  defend   himself  by 
showing  that  the  right  to  possess  was  in  a  third  person ;  ^  but  JusteHU. 
where  the  wrong  was  done  to  an  alleged  right  to  possess,  such  a 
defence  was  eflfectual.^ 

Examples,  A.  is  in  possession  of  a  house  ;  B.  comes  and 
takes  possession.  This  is  a  wrong  done  to  the  actual  posses- 
sion, and  therefore  A.  could  bring  either  trespass  or  eject- 
ment against  B.,  and  B.  could  not  defend  himself  by  showing 
that  the  house  belonged  to  C.^ 

A.  is  in  possession  of  a  house.  B.,  alleging  that  he  has 
the  right  to  possess  it,  so  that  the  possession  of  A.  is  an 
injury  to  his  alleged  right  to  possess,  brings  ejectment  against 
A.  A.  can  successfully  defend  himself  by  showing  that  the 
house  belongs  to  C. 

A.  is  in  possession  of  goods.  B.  takes  them  out  of  his 
possession ;  A.  brings  trover ;  B.  proves  that  the  goods 
belong  to  C. ;  this  is  no  defence.® 

A.  bought  goods  from  B.  and  allowed  him  to  remain  in 
possession.  B.  became  bankrupt.  As  the  goods  were  in  his 
possession  with  the  consent  of  the  true  owner,  the  owner- 
ship and  the  right  to  possess  passed  to  his  assignees  in 
bankruptcy.  The  sheriff  seized  under  a  fi.  fa.  A.  brought 
trover  against  the  sheriff,  and  it  was  held  that  the  sheriff 
might  defend  him'self  by  setting  up  the  right  of  the  assignees 
who  claimed  the  goods.^ 

Detinue  was  an  action  by  a  person  who  had  the  right  to  imme-  Detinue, 
diate  possession^  against  a  person  who  had  lawfully  come  into 
possession  of  goods  for  unlawfully  detaining  them.  But  the 
pkintiff  was  not  bound  to  show  the  circumstances  under  which 
the  goods  came  into  the  defendant's  possession.*  The  judgment 
was  originally  that  the  plaintiff  should  recover  the  goods  or  their 
value.  The  Court  may  now  order  the  defendant  to  deliver  up 
the  goods  without  the  option  of  keeping  them  and  paying  their 
value.  And  a  writ  of  delivery  may  be  issued  under  which  the 
sheriff  will  distrain  the  defendant  by  all  his  lands  and  chattels 
until  he  delivers  the  property,  or  a  writ  of  assistance  may  be 

*  See  Consolidated  Co.  v.  Curtis,  [1892]  ^  Armory  v.  Ddamh-ie  1  Sm.  L.  C. 

1  Q.  B.  495  ;  Gordon  v.  Harper,  7  T.  R.  356. 

9 ;  4  R.  R.  369.     See  as  to  this  action,  3  Leake  v.  Loveday,  4  M.  &  Gr.  972. 

3  BL  152  ;  Pollock  on  Torts,  Ch.  ix.  s.  5  ;  *  Davison  v.  Gent,  1  H.  &  N.  744. 

Campbell  on  Sale,    53  ;    and  notes    to  *  Nyherg  v.  Handdaar,  [1892]  2  Q.  B. 

ViOmiham  y.  Snow,  2  Wms.    Saund.  202. 

47.  «  Gledstane  v.  HewUt,  1  Cr.  &  J.  565. 

2   (2) 
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Chap.  I.      issued  under  which  the  sheriff  will  put  the  plaintiff  in  possession 
of  the  property.^ 

A.  hires  furniture  from  B.  and  obtains  possession  of  it.  At 
the  end  of  the  term  for  which  it  is  hired,  A,  declines  to  give  the 
furniture  back  to  B.  In  this  case  A.  came  lawfully  into  posses- 
sion of  the  furniture;  the  injury  done  to  B.  is  the  detention,  and 
the  action  of  detinue  was  the  appropriate  form  of  action  to  enable 
B.  to  recover  possession  of  the  furniture. 

The  fundamental  difference  ^  between  real  estate  and  chattels 
real  on  the  one  hand  and  personal  chattels  on  the  other,  appears 
distinctly  from  the  consideration  of  these  actions.  A  person 
entitled  to  possess  property  of  the  former  class  could,  by  bringing 
an  action  of  ejectment,  obtaining  judgment,  and  suing  out  execu- 
tion on  that  judgment,  obtain  actual  possession  of  the  land.  On 
the  other  hand,  if  the  action  was  that  of  detinue,  the  only  action 
to  recover  possession  of  a  specific  chattel,  and  the  defendant 
declined  to  give  it  up,  there  was  formerly  no  mode  in  which  the 
plaintiff  could  obtain  possession  of  the  chattel.^ 

»  R.  S.  C.  Ord.  XLVIII.  ;  JVyman  v.  Knight,  39  Ch.  D.  165  ;  Winfidd  v.  Booth- 
royd,  34  W.  R.  601.  See  Peruvian  Co.  y.  Dreyfus,  [1892]  A.  C.  176 ;  Ex  p.  Drake, 
5  Ch.  D.  866. 

2  M.  L.  R.  P.  7.  »  See  M.  L.  R.  P.  7,  note  (c). 
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CHAPTER  II. 

BAILMENTS — ^POSSESSORY   LIEN. 
Bailments. 

A  BAILMENT  has  been  defined  to  be^  ''a  delivery  of  goods     Chap.  II 
on  a  condition,  expressed  or  implied,  that  they  shall  be  restored  Definition  of 
by  the  bailee  to  the  bailor,  or  according  to  his  directions,  as  soon  bailment, 
as  the  purpose  for  which  they  are  bailed  shall  be  answered."     In 
this  definition  the  "  bailor  **  is  the  person  who  delivers  the  goods 
to  the  "bailee." 

A  bailment  mast  be  distinguished  from  an  alienation  of  the 
property  with  a  proviso  for  repurchase,  and  from  an  alienation  of 
the  property  upon  trust. 

Holt,  C.J.,  in  his  celebrated  judgment  in  Cogga  v.  Beman'd}  Classes  of 
divided  bailments  into  six  classes,  viz.,  (1)  Depoaitum,  which  is 
"a  bare  naked  bailment  of  goods  delivered  by  one  man  to  another 
to  keep  for  the  use  of  the  bailor,"  without  reward  ;  (2)  Commo- 
datum,  **  when  goods  or  chattels  that  are  useful  are  lent  to  a 
friend  gratis,  to  be  used  by  him  " ;  (8)  Locatio  et  Conductio, 
"when  goods  are  left  with  the  bailee  to  be  used  by  him  for 
hire  " ;  (4)  Pawn  or  Pledge,  "  when  goods  or  chattels  are  delivered 
to  another  to  be  a  security  to  him  for  money  borrowed  of  him  by 
the  bailor  "  ;  (5)  "  when  goods  or  chattels  are  delivered  to  be 
carried,  or  something  is  to  be  done  about  them,  for  a  reward  "  ; 
and  (6)  "  when  there  is  a  delivery  of  goods  or  chattels  to  somebody 
?ho  is  to  carry  them,  or  do  something  about  them,  g^'atis,  without 
any  reward  for  such  his  work  or  carriage." 

Again,  bailments  may  be  classified  according  as  they  are  for 
the  benefit  of  (a)  the  bailor  only,  as  in  the  case  of  a  deposit 
without  reward ;  or  (fi)  for  the  benefit  of  the  bailee  only,  as  in 
the  case  of  goods  lent  gratuitously ;  or  (y)  for  the  benefit  of  both 


1  Jones  on  Bailments,  p.  1  ;  Story  on  Bailments,  p.  2. 
>  2  Ld.  Eaym.  909  ;  1  Sm.  L.  C.  173. 
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bailor  and  bailee,  as  in  the  cases  of  the  hiring  of  a  thing  for  use, 
or  of  a  delivery  of  goods  to  a  bailee  who,  for  a  reward,  is  to  carry 
them,  or  otherwise  bestow  care  or  labour  upon  them.  This  class 
includes  bailments  to  pawnbrokers,  innkeepers,  and  carriers. 

The  delivery  must  be  made  for  the  purpose  of  giving  the  ex- 
clusive control  of  the  goods.^  In  ordinary  cases  a  man  does  not 
create  a  bailment  by  putting  the  goods  in  the  charge  or  custody 
of  his  servant,  nor  by  delivering  them  to^  a  person  to  be  used 
in  his  presence  or  in  his  house,  though  the  mere  fact  that  they 
are  not  to  be  carried  away  from  the  house  does  not  prevent  the 
transaction  from  being  a  bailment. 

The  delivery  need  not  be  made  by  the  bailor  himself.  Thus,  A. 
may  sell  goods  to  B.  and,  with  B.'s  consent,  deliver  them  to  a 
warehouseman  to  hold  as  a  bailee  for  B. 

A  bailment  may  arise  from  a  mere  change  in  the  character  of 
the  possession,  without  any  change  in  the  possession  itself. 
Thus,  A.,  being  in  possession  of  the  goods,  either  as  owner  or 
as  bailee  for  B.,  may  (in  the  latter  case  with  B.'s  consent)  agree 
with  C.  to  hold  them  as  his  bailee.  This  is  called  "  bailment  by 
attornment.'*^ 

A  person  who  takes  a  thing  with  the  consent  of  the  owner 
becomes  his  bailee.* 

The  bailee  has  always  possession  of  the  goods  and  the  right  to 
possess,  though  his  right  to  possess  may  be  determinable  at  any 
instant  at  the  will  of  the  bailor,  or  otherwise  in  accordance  with 
the  terms  of  the  bailment.  The  bailee  may  lawfully  exercise  over 
the  goods  all  the  rights  which  are  annexed  by  law  to  the  posses- 
sion,  except  so  far  as  he  may  be  precluded  from  exercising  them 
by  the  nature  of  the  bailment  or  by  express  contract.  He  has  an 
insurable  interest,*  and  he  may  sue  for  injury  to  or  interference 
with  the  goods,  and  recover  from  a  person  who  injures  the  goods 
the  amount  of  such  injury,  as  damages.*  The  bailee  is  said  to 
have  a  "  special  property,"  or  "  qualified  ownership,"  in  the  goods. 


»  See  UUzen  v.  Nicols,  [1894]  1  Q.  B. 
92. 

*  Pollock  and  Wright  on  Possession, 
138,  160 :  3  Inst  108  ;  Chisaera  Caae^ 
T.  Raym.  276. 

*  Gosling  v.  Bimie,  7  Bing.  889 ;  38 
R.  R.  497 ;  Boll  v.  Grifin,  10  7rf.  246  ; 
WoodUy  V.  CoverUry,  2  H.  &  C.  164  ; 
Stonard  v.  Dunkin^  2  Camp.  844 ;   1 1 


R.  R.  724  ;  Crawahay  v.  Thornton^  2 
My.  &  Cr.  1 ;  Mills  v.  Charleswortk, 
25  Q.  B.  D.  421,  425. 

*  Pollock  and  Wright  on  Poaseeslon, 
168. 

*  JVatera  v.  Monarchy  dfec.,  Co.,  5  E,  & 

B..870. 

«  The  WinJ(JUld,  [1902]  P.  42. 
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while; the   bailor  is   said   to  have  the  **  general  property'*  or     Chap.  IL 
"general  ownership.'*^  " 

There  may  be  a  complete  bailment  without  any  contract  express  Bailment 
orjimplied,  as  where  the  bailee  is  an  infant ;  ^  or,  in  cases  not  ^J!J^^"^  ^^' 
falling  within  the  Married  Women's  Property  Act,  1882,  where 
the  bailee  is  a  married  woman.* 

Unless  the  identical  goods,  either  in  the  original  or  an  altered  Identical 
form,  are  to  be  applied  or  returned,  the  transaction  is  not  a  bail-  sooo*- 
ment  ;^  as,  for  instance,  where  coin  is  paid  to  a  man  and  he  is 
not  to  apply  or  return  it  in  specie.^  On  the  other  hand,  if  the 
identical  coins  are  to  be  applied  or  paid,  as  where  they  are  special 
foreign  coins,^  or  are  enclosed  in  a  bag  or  letter,  the  transaction 
is  a  bailment.^ 

But  a  bailment  may  exist  although  it  may  be  the  duty  or  right  Bailed  may 
of  the  bailee  to  sell  the  goods,  as  in  the  case  of  an  auctioneer^  or  ^^^^^l(^ 
pledgee,  in  either  of  which  cases,  if  a  sale  is  made,  it  is  impossible  —auctioneer 
for  the  bailee  to  restore  the  goods  to  the  bailor.     It  may  even 
exist  where,  on  the  happening  of  certain  events,  the  general  pro- 
perty in  the  goods  will  be  transferred  to  the  bailee,  so  that  he 
will  not  have  to  restore  them  to  the  bailor.     Thus,  where  an 
abstract  of  the  title  of  real  estate  is  delivered  to  a  person  who 
has  contracted  to  purchase  it,  if  the  purchase  goes  off,  he  must 
restore  the  abstract  to  the  vendor ;  if  the  purchase  is  completed, 
he  has  the  right  to  retain  it.'     So,  in  the  case  of  goods  let  under 
a  hire  and  purchase  agreement,  under  which,  if  default  is  made 
in  payment  of  rent  or  instalments,  the  original  owner  has  the  ^ 

right  to  require  the  hirer  to  return  the  goods  hired,  but,  if  no 
default  is  made,  they  become,  at  the  expiration  of  the  stipulated 
temi  or  on  payment  of  the  stipulated  amount  of  hire,  the  absolute 
property  of  the  hirer .^^ 

The  bailee  may  re-deliver  the  goods  to  the  bailor  for  a  special  Be-delivery 
purpose  without  determining  the  bailment.     In  a  case  of  this  ^gcjai^pn^ 

^  Co.  Litt.  145  b  ;  Plowd.  624  ;  Camp-  ^  See  the  cases  collected.  Pollock  and 

bell  on  Sale,  39  ;  anUf  p.  16.  Wright  on  Possession,  161. 

'  The  Q^iccH  V.  McDofuzld,  15  Q.  B.  D.  '  SeemUiams  v.  Milli^igtan,  1  H  Bl. 

323  84 ;   2  R.  R.  724  ;   Barker  v.  Furlong, 

3*          „  ,        ^,,        .^  fl891]  2  Ch.    172;  Consolidated  Co,  v. 

M.  y.  Kobson,  9  Cox,  29.  ^^^^^^  ^^3^,2]  1  Q.  B.  495. 

HoulkAwUralian,  «t-c,6Uv.  Hajuiell,  9  /j^,^^  y^  WyaU,  2  Taunt.  268^  11 

LR.3P.C.101.  ^K.566. 

^  Pott  V.  Clegg,    16   M.    &  W.    321  ;  lo  gee  Be  Blanshard,  8  Ch.  D.   601  ; 

Toisell  V.  Cooper,  9  C.  B.  509.  Exp.  Craiccour,  9  Ch.  D.  419  ;  Belby  v. 

*  BreUoH  v.  Bamet,  Ow.  86.  MaUhews,  [1895]  A.  C.  471,  post,  p.  49. 
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Chap.  IL 


Return  of 
goods  without 
le-delirerj. 


Severml 
bailors. 


Determina- 
tion of  bail- 
ment bj  act 
of  bailee. 


nature  it  may  perhaps  be  considered  that  the  bailee  retains 
possession  of  the  goods,  and  that  they  are  merely  placed  in  the 
custody  of  the  bailor  as  servant  of  the  bailee ;  and  the  possession 
of  the  bailee  is,  perhaps  improperly,  said  to  be  constructive. 

A  good  example  of  this  is  afforded  by  the  case  of  Reeves  v. 
Capper,^  where  Wilson  pledged  his  chronometer  to  Capper  upon 
the  terms  that  Wilson  was  to  have  the  use  of  it  during  a  voyage. 
Wilson  delivered  the  chronometer  to  Capper's  clerk,  who  re- 
delivered it  to  Wilson,  who  took  it  on  his  voyage.  It  was  held 
that  the  delivery  by  Capper's  clerk  to  Wilson  was  not  a  parting 
with  the  possession  by  Capper,  but  that  Wilson's  possession  was 
the  possession  of  Capper,  and  that  Wilson  had  merely  a  licence 
to  use  the  chronometer  as  Capper's  servant. 

The  bailee  may  do  that  which  amounts  to  returning  the  goods 
to  the  bailor,  without  making  an  actual  re-delivery  to  the  bailor, 
by  delivering  the  goods,  with  the  consent  of  the  bailor,  to^a 
stranger  who  consents  to  hold  them  as  the  bailee  of  the  original 
bailor.     This  is  called  bailment  by  "  attornment."  * 

Where  there  are  several  bailors,  the  bailee  is  not  bound  to 
re-deliver  the  goods  to  some  or  one  only  of  them,  without  the 
consent  of  the  others.*  Where  one  of  several  tenants  in  common 
had  the  custody  of  goods  for  aH,  he  could  not  bring  trover  against 
one  of  the  co-owners  who  took  the  goods  out  of  his  custody.* 

"  The  act  of  the  bailee  in  doing  a  thing  entirely  inconsistent 
with  the  terms  of  the  bailment,  though  not  amounting  to  a 
destruction  of  the  chattel,  is  a  determination  of  the  bailment,'and 
causes  the  possessory  title  (i.e.,  the  right  to  possess)  to  revert  to 
the  bailor."  ^  This  rule  has  been  applied  where  a  bailee  for  hire 
sold  the  goods ;  *  where  a  mortgagor  of  goods  sold  them  ;  ^  where 
a  man  to  whom  oxen  were  lent  to  plough  land  killed  them  ;  ®  and 
where  a  warehouseman  •  or  carrier  ^^  delivered  the  goods  to  a  wrong 


»  6  B.  N.  C.  186.  See  also  Roberts  v. 
Wyattf  sup.  ;  North  Western  Bank  v. 
P(yynter,  [1895]  A.  C.  56. 

2  OodU  V.  Rose,  17  C.  B.  229. 

>  Harper  v.  Qodsell,  L.  R.  5  Q.  B. 
422  ;  May  y.  Harvey,  18  East,  197  ;  12 
R.  R.  822. 

<  Holliday  v.  Camsell,  I  T.  R.  658  ;  1 
R.  R.  846. 

»  Per  Parke,  B.,  Fenn  v.  BiUlesUm^ 
7  Ex.  159  ;  see  also  Donald  v.  Suckling, 
L.  R.  1  Q.  B.  585,  614. 


r  •  Cooper  Y.  milomaU,'!  C.  B.*;672  ; 
Mamer  v,  Bankes,  16  W.R.  62  ;  Bryant 
V.  Warden,  2  Ex.  479. 

7  Penn  v.  BiUlesUm,  7  Ex.  152. 

«  Lit.  s.  71. 

•  Devereux  v.  Barclay^  2  B.  &'  Aid. 
702  :  21  R.  R.  457. 

w  Youl  V.  HarboUle,  Peake,  "49 ; 
Stephenson  v.  Harte,  4  Bing.  476  ;  29 
R.  R.  602. 
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person ;  but  if  a  pledgee  deals  with  the  pledge  in  a  manner  other     Chap.  n. 
than  is  allowed  by  law  for  the  payment  of  his  debt,  the  immediate 
right  to  possession  does  not  re- vest  in  the  pledgor.^ 

As  a  general  rule,  the  bailee  is  not  allowed  to  dispute  the  title  Bailee  may 
of  his  bailor.     He  is  bound  to  restore  the  goods  on  the  per-  Jjtle  of^^ilor. 
formance  of  the  condition  on  which  the  bailment  is  made,  notwith- 
standing that  he  knows  that  a  third  person  has  or  claims  to  have 
a  better  title  to  the  goods  than  the  bailor.'    On  the  other  hand, 
the  bailee  cannot  have  a  better  title  to  the  goods  than  his  bailor,^  Jut  tertu. 
and  therefore  he  can  successfully  resist  the  claim  of  the  bailor  to 
ha?e  the  goods  delivered  to  him,  by  showing  that  in  refusing  to 
give  them  up  he  is  acting  at  the  request  and  with  the  authority 
of  a  person  who  has  a  better  title  than  the  bailor ;  ^  or  by  showing 
that  such  a  person  has  actually  taken  the  goods  from  him  contrary 
to  his  wish ;  ^  but  he  cannot  set  up  the  title  of  another  if  he 
accepted  the  goods  with  knowledge  of  the  adverse  claim ;  •  and  if 
the  bailee  has  attorned'^  to  an  innocent  purchaser  of  the  goods, 
he  is  estopped  from  denying  the  title  of  the  purchaser.® 

The  position  of  a  common  carrier  •  is  somewhat  peculiar.  He  In  the  case  of 
is  bound  to  receive  goods  for  carriage,  and  is  unable  to  make  any 
enquiry  as  to  the  ownership.  If  goods  are  delivered  to  a  carrier 
by  a  pseudo-owner,  the  carrier  is  safe  if  he  delivers  the  goods  in 
pursuance  of  his  directions  without  any  knowledge  of  the  true 
owner's  claim.  In  like  manner  he  is  safe,  as  against  the  pseudo- 
owner  from  whom  he  could  not  refuse  to  accept  the  goods,  if  the 
true  owner  claims  the  goods  and  he  gives  them  up  to  him.^*^ 

The  bailee  may  become  liable  to  the  true  owner  if  he  declines 
to  give  up  the  goods  to  him.^^ 

In  the  case  of  conflicting  claims  by  the  bailor  and  a  third  person, 
the  bailee  may  institute  interpleader  proceedings.^ 

*  HaUiday  v.  UolgaU,  L.  R.  3   Ex.  «  ExparU  Davies,  19  CJh.  D.  86. 
2W  ;  Yungmann  v.  Briesttnann,  67  L.  T.  '  AiiUf  p.  22. 
8^2.  a  Henderson  v.    WiUiams,   [1895]    1 

*  BiddU  V.    Bond,   6   B.  &   S.  225 ;  Q.  B.  521. 


common 
carriers. 


J  V.  Reed,  4  Q.  B.  511 ;  B/ogen  v.  •  See  post,  p.  29. 

Imbert,  [1891]  1  Q.  B.  318.  "  Sheridan  v.  New  Quay  Co.,  4  C.  B. 

'  rrUton  V.  A^iderion,  1  B.  &  Ad.  456  ;  N.  S.  649. 

85  R.  R.  348.  »i  BaiiU  v,  HaHley,  L.  R.  7  Q.  B.  594. 

*  Thonu  V.  Tilbury,  8  H.  &  N.  584  ;  ^  Attenborough  v.  SLKathaniies  Dock 
Ogk  V.  Atkinson,  5  Taunt  759  ;  15  B.  R.  Co.,  8  C.  P.  D.  450  ;  Bobinson  T.  Jenkins, 
W7 ;  Bogers  v.  Lainhert,  sup.  24  Q.  B.  D.  276  ;  Bogers  v.   Lambert, 

*  Sheimry  v.  Scotrford,  Yelv.  23  ;  Boss  [1891]  1  Q.  B.  318,  327  ;  R.  S.  C  Ord. 
V.  Edwards,  73  L.  T.  100.  LVII. 
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Chap.  II. 

Duty  of 
bailee  in  cases 
where  the 
bailment  is — 

for  benefit  of 
bailor  only ; 


for  benefit  of 
bailee  only ; 


The  bailee  is  bound  to  take  care  of  the  goods  l)ailed,  and  is 
responsible  if  they  are  lost  or  damaged  through  his  negligence. 
The  amount  of  negligence  which  renders  him  responsible  depends 
upon  the  nature  of  the  bailment. 

First:  Where  the  bailment  is  entirely  for  the  benefit  of  the 
bailor,  as  where  goods  are  delivered  to  the  bailee  to  be  kept  by 
him  gratuitously  (the  depositum  of  the  Koman  law),  or  to  be 
carried  or  worked  on  by  him  gratuitously  (the  mandatum  of 
the  Boman  law),  he  is,  in  the  absence  of  special  contract, 
only  bound  to  act  in  good  faith,  and  is  only  liable  for  gross 
negligence.^ 

The  question  what  amounts  to  gross  negligence  in  any  particular 
case  is  a  question  of  fact.  Generally  speaking,  the  fact  that  the 
gratuitous  bailee  has  taken  the  same  amount  of  care  of  goods 
deposited  with  him  that  he  takes  of  his  own  property  affords  a 
strong,  though  not  a  conclusive,  presumption  that  he  has  not 
been  guilty  of  gross  negligence.^ 

Where  the  gratuitous  bailee  undertakes  to  carry,  or  to  do 
something  to  the  goods  bailed,  he  is  bound  to  use  such  skill  as 
he  has  in  fact,  and  is  guilty  of  gross  negligence  if  he  does  not.^ 
In  this  case,  if  he  undertakes  to  do  that  something  to  the  best  of 
his  skill,  and  his  situation  or  profession  is  such  as  to  imply  skill, 
an  omission  to  use  that  skill  is  gross  negligence.* 

Secondly :  Where  the  bailment  is  solely  for  the  benefit  of  the 
bailee,  as  in  the  case  of  a  gratuitous  loan  of  chattels  to  be  used 
by  the  bailee  (the  corhmodatum  of  the  civiUans).  In  this  case  the 
bailee  is  bound  to  use  great  diligence  in  the  protection  of  the 
chattels,  and  will  be  liable  even  for  slight  negligence. 

Slight  negligence  is  the  omission  of  that  amount  of  care  that 
very  attentive  and  vigilant  persons  take  of  their  own  goods.^  The 
bailee  must  be  considered  as  having  held  himself  out  to  the  lender 
as  being  competent  to  take  care  of  the  thing  lent.*  A  borrower 
is  only  allowed   to  use  the  thing  lent  in  accordance  with  the 


»  Coggs  V.  Bernard,  2  Ld.  Eaym.  918  ; 
1  Sm.  L.  C.  173  ;  Doorman  v.  Jenkins,  2 
A.  &  E.  256  ;  41  R.  K.  429  ;  Shiells  v. 
Blackbume,  1  H.  Bl.  158  ;  2  E.  R.  750 
Dartnall  v.  Hwoard,  4  B.  &  C.  346. 

2  Giblin  v.  McMullen,  L.  R.  2  P.  C. 
339.  See  per  Sir  Wm.  Scott  (Ld. 
Stowell),  The  William,  6.  Rob.  316. 

3  Lord  V.  Midland R  Co.,  L.  R.  2  C.  P, 


344,  per  Willes,  J.  ;   IFiUon  v.  Brett,  11 
M.  &  W.  113. 

*  ShieUs  V.  Blackbume,  1  H.  Bl.  168  ; 
2  R.  R.  760. 

*  Cogga  v.  Bernard,  2  Ld,  Raym.  909  ; 
1  Sm.  L.  C.  173;  Bracton,  lib.  8,  c  2, 
8.  1. 

*  Per  Parke,  B.,  WiUon  v.  BreU,  11 
M.  &  W.  115. 
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conditions  of  the  loan.^     If   the   goods  have   been   injured   or     Chap.  IL 
destroyed  by  a  stranger  without  any  negligence  on  the  part  of  the  '. 

bailee,  he  is  not  liable  to  the  bailor.^ 

Thirdly :  When  the  bailment  is  for  the  common  benefit  of  both  for  common 
bailor  and  bailee,  as  in  cases  of  pawn,  hire,  warehousing  for  hire,  \J^  and 
and  in  other  cases  where  the  bailee  undertakes  for  reward  to  do  bailor, 
work  upon  or  to  carry  the  goods.     In  all  these  cases,  except  where 
the  goods  are  delivered  to  a  common  carrier,  the  bailee  is  bound 
(in  the  absence  of  special  contract)  to  use  ordinary  care,  and  is 
liable  for  ordinary  negligence.     By  **  ordinary  care  "  is  meant  that     « 
care  which  every  prudent  man  takes  of  his  own  goods.*    The  bailee 
will  be  liable  if  the  goods  are  injured  through  the  negligence  of  his 
servant  even  while  wrongfully  using  them  for  his  own  purposes.* 

The  questions  that  arise  as  to  pawn  and  common  carriers 
require  special  consideration. 

A  pledge  or  pawn  {pignus  of  the  civilians)  is  where  possession  Pawn  or 
of  a  personal  chattel  is  delivered  by  one  person,  called  the  pawnor  P*®^« 
or  pledgor,  to  another,  called  the  pawnee  or  pledgee,  as  security 
for  a  debt.  The  pawnee,  having  both  the  possession  and  the 
right  to  possess,  is  said  to  have  a  "special  property'*  in  the 
chattel,^  the  general  property  remaining  in  the  pawnor.  But,  on 
tender  or  repayment,  the  right  to  possess  is  immediately  re-vested 
in  the  pawnor.* 

It  need  hardly  be  said  that  the  pawnee  does  not  acquire 
any  greater  right  to  the  chattel  than  that  which  the  pawnor 
had.*^  There  are  some  exceptions  to  this  rule  contained 
in   the    Factors    Act,    1889,'^  and    the    Sale    of    Goods    Act, 

»  Bnngloe  v.  Marrice,  1  Mod.  210.  *•  Cmip^Co.  v.  Maddick,  [1891]  2  Q  B. 

*  See  The  Winkfidd,  [1902]  P.  42.  418. 

*  Coggs  V.  Bernard,  1  Sm.  L.  C.  173 ;  s  See  Campbell  on  Sale,  67  ;  Donald 
2  U.  Raym.  909  ;  (hiriug)  Dean  v.  v.  Sitckling,  L.  R.  1  Q.  B.  604  ;  Ualliday 
K&Ue,  8  Camp.  4 ;  13  R.  E.  735  ;  Long-  y.  HolgaU,  L.  R.  3  Ex.  299  ;  Bardick  v.. 
wan  V.  CoZint,  Abb.  Ship.  270,  n. ;  (ware-  Sevell,  10  Q.  B.  D.  3tf3,  367  ;  Re  Morntt, 
houaiDg)  Walker  y, British,  d-c,  Assoc,,  18  ig  j^,  222. 

Q.  B.  277  ;  Cailiff  v.  Danvers,  Peake,  «  j^  Law/ord,  [1902]  2  K.  B.  446. 

114;  3  R.  R.   666;   Brabant  v.  King,  ,  ^^              „       .    .        i  /^ 

11895]  A.  C.  632  ;  Peers  v.  Sampson,  4  '  ^^P^  y.Bamsbotto^n.i  Camp.  121 ; 

D.  k  K.  636;    (Uvery  steble    keeper)  ^'^  ^-  i^i'^'^yJ^^ ^  flj"  f'J^l' 

Smlcy.  Laveriek,  L.  R.  9  Q.  B.  1^2;  f^^^'  ^-  ^^^^'  2  T.  R.  3/6;  1  R.  R. 
(work  for   hire)    Clarke  v.   Eamshaw, 


600. 


Gow,   30  ;    21    R.    R.    790  ;    (agister)  *  62  &  53  Vict.  c.  45,  ss.  2—9.     See 

HaUdrap  v.  Gregory,   [1895]  1  Q.   B.  Hastings  v.  Pearson,  [1898]   1   Q.  B. 

^1 ;    Turner  v.   Stallibrass,   [1898]    1  62 ;    Tremoille    v.    Christie,   69  L.   T. 

<l  B.  56.  338. 
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Chap.  n.  1893,^  in  favour  of  pledges  by  factors,^  by  persons  who  sell  goods 
and  remain  in  possession  of  them,  and  by  persons  who  have 
bought  or  agreed  to  buy  goods  and  have  obtained  possession 
thereof  with  the  consent  of  the  seller. 

The  pawnee  has  a  right  to  sell  the  goods  on  non-payment  of 
the  debt  when  a  day  was  fixed  for  payment,*  but  only  after  notice 
if  no  day  was  fixed.*  He  may  repay  himself  out  of  the  proceeds, 
but  must  pay  to  the  pawnor  the  net  surplus  of  the  purchase-money 
after  payment  of  all  expenses. 

The  pawnee's  interest  in  the  pawn  is  alienable,  and  may  be 
sub-pledged  *  and  be  seized  in  execution  by  the  sheriflf.* 

A  pawn  or  pledge  is  not  within  the  Bills  of  Sale  Acts,^ 
although  accompanied  by  a  contemporaneous  document  signed 
by  the  pawnor  or  pledgor  recording  the  transaction  and  regu- 
lating the  rights  of  the  pawnee  or  pledgee  as  to  the  sale  of  the 
goods.® 
Pawnbrokers  Many  statutoiy  provisions  have  been  made  with  regard  to 
pawnbrokers  or  persons  who  carry  on  the  business  of  lending 
money  on  goods  taken  in  pawn,  beginning  with  1  Jac.  1,  c.  21 ; 
but  these  have  all  been  superseded  by  the  Pawnbrokers  Act, 
1872.*  The  Act  applies  (1)  to  every  loan  by  a  pawnbroker  of 
forty  shillings  or  under,  and  (2)  to  every  loan  by  a  pawnbroker 
of  above  forty  shillings  and  not  above  ten  pounds,  except  in  the 
case  of  a  special  contract  as  authorized  by  the  Act  between  the 
pawnor  and  pawnbroker  at  the  time  of  the  pawning.^^  The  Act 
contains  general  regulations  for  the  carrying  on  of  the  business, 
which  provide  that  on  taking  a  pledge  the  pawnbroker  shall  deliver 
a  pawn  ticket  to  the  pawnor,  and  includes  a  scale  of  profits  and 
charges.  Every  pledge  is  redeemable  by  the  holder  for  the  time 
being  of  the  pawnticket  ^^  within  twelve  months  from  the  day  of 
pawning  and  seven  days  of  grace. ^^  If  a  pledge  for  ten  shillings 
or  under  has  not  been  redeemed  within  the  time,  it  becomes  the 


>  66  &  67  Vict.  c.    71,  s.    25.     See  6S5;  Mores \,  C(mham,0w.l2Z ;  Portalis 

Helby  V.  MaUhews,  [1895]   A.  C.  471  ;  v.  TetUy,  5  Eq.  140. 

Nicholson   v.    Earper,    [1896]    2    Ch.  *  -««  Jtollasan,  34  Ch.  D.  495.    See 

415.  postf  p.  305. 

^  See  as  to  Factors,  post^  p.  77.  7  See  post.  Chap,  vii.,  p.  94. 

'  Capper  v.  Dickinson^  1  Rolle  Rep.  »  Ex  p,  Hubbard,  sup, 

181.  •  35  &  36  Vict.  c.  93. 

*  Ex  p.  Hubbard,  17  Q.  B.  D.  690,  »»  lb.  88.10,  24. 

698  ;  JU  MorrUt,  18  Q.  B.  D.  222.  "  35  &  36  Vict  c  98,  s.  26. 

*  Donald  v.  Suckling,  L.  R.  1  Q.  B.  "  lb,  s.  16. 
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pawnbroker's  absolute  property;^  but  a  pledge  for  above  ten  Chap.  IL 
shillings  remains  redeemable  until  disposed  of,^  and  such  disposi-  " 
tion  must  be  by  sale  by  auction  as  prescribed  by  the  Act,*  the 
holder  of  the  ticket  being  entitled  to  any  surplus  if  claimed  within 
three  years  of  the  sale.*  The  provisions  of  the  Act  do  not,  how- 
ever, affect  the  common  law  rights  of  the  owner  of  property  which 
has  been  pledged  without  his  authority.^  The  pawnor  is  protected 
against  loss  by  fire,  or  by  depreciation  in  value  of  the  pledge 
through  the  pawnbroker's  default^ 

A  common  carrier  is  one  who  offers  to  carry  goods  for  any  one  Common 
who  brings  them,  between  certain  termini,  and  by  a  certain  route.  ^^*"*®"* 
The  owner  of  a  ship,  plying  between  certain  ports  and  carrying 
the  goods  of  all  comers  as  a  general  ship,  as  distinguished  from 
a  ship  hired  to  carry  a  specific  cargo,  is  a  common  carrier  J 

A  common  carrier  insures  the  goods  against  all  loss  except 
that  arising  from  the  act  of  God  ®  or  the  public  enemy,  or  from  a 
defect  in  the  thing  itself.^  He  is  bound  to  go  by  the  accustomed 
route  and  to  deliver  within  a  reasonable  time,^®  and  his  liability 
is  the  same  whether  he  carries  by  land  or  water.^^  His  duty  to 
carry  the  goods  safely  does  not  depend  on  contract,  but  is  a 
liability  thrown  on  him  by  law.^^ 

A  carrier  may  limit  his  liability  by  an  express  contract,  which, 
in  the  case  of  a  ship,  is  usually  contained  in  the  bill  of  lading.^ 

Where  the  goods  are  carried  under  a  contract  that  they  are  to 
be  at  the  **  owner's  risk,"  the  carrier  is  free  from  his  liability  as 
an  insurer,  but  he  is  liable  as  bailee  for  ordinary  negligence  and 
for  breach  of  his  undertaking  to  deliver  at  the  proper  time.^* 

^  35  &  36  Vict.  c.  98,  8.  17.  •  Co.  Litt.  89a;    22  Lib.  Assis.  pL 

'  2b.  8.  18.  41 ;  Nvgent  v.  Smith,  1  C.  P.  D.  423  ; 

*  Ih.  s.  19.  Blower  v.  O.  W.  JL  Co.,  L.  R.  7  C.  P. 

*  Ih,  8.  22.  665  (animals)  ;  Kendal  v.  L.  d;  S.  W,  R. 
'  Singer  Co.  v.  Clark,  5  Ex.  D.  87  ;       Co.,  L.  R.  7  Ex.  378  (animals). 

Bttmnct  V.  Bonus,  82  L.  T.  721.     See  w  Hales  v.  L.  d:  N.  W.  R.  Co.,  4  B.  & 

CheesmauY.  Exall,  6  Ex.  341.  S.  66  ;  Taylor  v.  G.  N.  R.  Co.,  L.  R.  1 

•  35  &  86  Vict,  c  98,  ss.  27,  28.  C.  P.  385. 

'  Nvgent  Y.  Smith,  1  C.  P.  D.  427.  "  Rich  v.  Kneelaiui,  Cro.  Jac.  330  ; 

•  As  to  the  meaning  of  the  **act  of  Hob.  17  ;  2  Lev.  69  ;  Nugent  v.  Smith, 
God," see iVti^gTUv.  Smith, sup.;  Nichols  1  C.  P.  D.  423.  The  liability  of  ship- 
▼.  Maryland,  L.  R.  10  Ex.  255  ;  2  Ex.  D.  owners  is  discussed  in  5  LawQaarterly,  15. 
1 ;  NitrophosphaU  Co.  v.  London  and  ^^  Pozzi  v.  Shipton,  8  A.  &  E.  968  ;  47 
St.  Kath.  Docks  Co.,  9  Ch.  D.  603.     See  R.  R.  802. 

the  notes  to   Walton  ▼.    WaterJuyuse,  2  "  See  post.  Chap.  iv. 

Wins.  Saund.  420  ;  and  PoUock  on  Con-  »*  D'Arc  v.  L.  ds  N.  W.  R.  Co.,  L.  R. 

tracts,  414.  9  C.  P.  825  ;  MiXcktll  v.  L.  &  F.  R.  Co., 
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THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 


Chap.  n. 

Carriers  Act. 


Shipowners' 
liability. 


Duty  of 
bailor 


The  Act  known  as  the  Carriers  Act  ^  provides  that  common 
carriers  by  land  are  not  to  be  liable  for  the  loss  of  goods  of  certain 
classes  above  the  value  of  £10,  unless  the  value  and  nature  of 
the  goods  are  declared  by  the  person  sending  them,  and  such 
increased  payment  as  is  notified  by  a  conspicuous  notice  in  the 
office  where  the  goods  are  received  is  paid.  In  this  section 
"  loss  "  means  loss  by  the  carrier,  not  the  loss  occasioned  to  the 
owner  by  non-delivery.^  Eailway  and  canal  companies  are  incap- 
able of  restricting  their  liability  for  loss  or  injury  occasioned  by 
their  neglect  or  default,^  including  loss  in  respect  of  steam  vessels 
worked  by  railway  companies,*  except  by  conditions  which 
**  appear  to  the  Court  to  be  just  and  reasonable,"  and  which  are 
contained  in  a  contract  signed  by  the  party  or  the  person  delivering 
the  goods  to  the  company.^  Railway  companies  are  common 
carriers  of  passengers'  luggage,  whether  carried  in  the  luggage 
van  or  in  the  carriage  with  the  passenger.* 

The  common  law  liability  of  a  shipowner  is  limited  by  the 
Merchant  Shipping  Act,  1894,^  which  prevents  him  from  being 
liable  for  loss  or  damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  the  ship  in  any  district 
where  the  employment  of  such  pilot  is  compulsoiy  by  law,  or  for 
loss  arising  without  his  fault  or  privity,  or  for  fire  on  board  ship, 
or  for  loss  in  respect  of  certain  articles  specified  in  the  Act,  unless 
the  owner  or  shipper  declares  the  nature  and  value  thereof  at  the 
time  of  shipping  :  and  in  certain  cases  from  being  liable  for  more 
than  the  value  of  the  ship  and  freight :  and  his  liability  is  limited 
in  some  cases  to  £15,  and  in  other  cases  to  £8,  per  ton  of  the 
ship's  tonnage.® 

It  is  the  duty  of  a  person  lending  a  thing  to  another  not  to 
conceal  from  the  borrower  any  defects  known  to  him  which  may 
render  the   use   of  the   thing  perilous   or  unprofitable   to   the 


L.  R.  10  Q.  B.  256.    See  PHce  v.  Union 
Co.,  [1903]  1  K.  B.  750. 

1  11  Geo.  4  &  1  Will.  4,  c.  68. 

2  Millen  v.  Brasch,  10  Q.  B.  D.  142. 

»  See  Shaw  v.  Q.  W.  R,  Co.,  [1894] 
1  Q.  B.  373. 

*  See  The  Stella,  [1900]  P.  161. 

*  The  Railway  and  Canal  Traffic  Acts, 
1864  and  1888  (17  &  18  Vict.  c.  31, 
8.  1  ;  51  &  62  Vict.  c.  25)  ;  the  Kegula- 
tion  of  Eailwaya  Act  (31  &  ?2  Vict.  c. 


119,  8.  16) ;  Peek  v.  N.  Staff,  R.  Co., 
E.  B.  k  E.  986  ;  Doolan  ▼.  Mid,  R  Co., 
2  App.  Cas.  792 ;  M.  S.  d-  L.  R.  Co.  v. 
Brovm,  8  Id.  708  ,  G.  W,  R.  Co.  v. 
McCarthy,  12  Id.  218. 

«  G.    W.  R.  V.  Bunch,  13  App.  Cas. 
31. 

7  67  &  58  Vict.  c.  60,  ss.  602,   503, 
633  ;  amended  by  61  &  62  Vict  c.  14. 

8  lb.  s.  503.    Post,  p.  117. 
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borrower ;  ^  but  the  lender  is  not  liable  for  injury  to  the  borrower     Chap.  II. 
arising  from  a  defect  unknown  to  him.^ 


chattel. 


Dangerous  or 
It  is  the  duty  of  a  person  who  gives  dangerous  goods  to  a  ^^^^**/^ 
carrier,  whether  by  land  ^  or  sea,*  to  give  notice  of  their  character 
to  Mm.*  It  is  the  duty  of  the  letter  in  contracts  of  hiring  to 
supply  a  thing  reasonably  fit  for  the  purpose  for  which  it  is 
intended  to  be  used,^  unless  the  hiring  is  of  a  specific  and  agreed 
chattelJ 


Possessory  Lien? 

Where  a  person  in  possession  of  goods  which  belong  to  another  Poesessory 
has  a  right  to  retain  them  until  his  pecuniary  demands  against 
that  other  are  satisfied,  he  is  said  to  have  a  possessory  lien  on  the 
goods.'  A  possessory  lien  does  not  give  any  right  to  sell  the 
goods.^  There  are  a  few  cases  in  which  the  term  "lien"  is 
applied  to  certain  priorities  that  a  creditor  may  obtain  over 
property  not  in  his  possession.^^  Liens  of  this  nature  are  equit-  Equitable 
able  hens,  or  maritime  liens.^  They  are  independent  of  possession, 
and  are  merely  rights  to  have  specific  property  applied  in  satis- 
faction of  the  creditor's  claim. 

No  hen  arises  imless  the  goods  have  come  lawfully  into  the  How  liens 
possession  of  the  person  claiming  the  lien  ^  in  the  ordinary  course  ^^  ^  ^^ 
of  business,  and  not  for  a  special  purpose  inconsistent  with  the 
lien.    There  is  no  lien  where,  from  the  nature  of  the  transaction, 
the  possession  of  the  holder  is  subject  to  the  owner's  right  of 


Blaiemore  v.  Bristol  and  Exeter  R, 
Co.,  8  E.  &  B.  1035. 

2  MaeCarthy  v.  Young,  6  H.  &  N.  329  ; 
OmghUn  v.  Oillison,  [1899]  1  a  B.  146. 

'  Farrant  ▼.  Barnes,  11  C.  B.  N.  S. 
553. 

*  Brass  v.  Maitland,  6  E.  &  B.  470  ; 
WmUms  V.  East  India  Co,,  3  East,  192  ; 
6  R.  R.  589  ;  Dunn  v.  Bucknall,  [1902] 
2K.B.  614. 

*  As  to  specially  dangerous  goods, 
see  the  Explosives  Act,  1875  (38  &  39 
Vict  c.  17) ;  the  Merchant  Shipping 
Act,  1894,  ss.  446—460. 

*  Fowler  v.  Lock,  L.  R.  7  C.  P.  272  ; 
10  Id.  10 ;  H}fman  v.  Nye,  6  Q.  B.  D. 


695  ;  Mamey  v.  Scott,   [1899]    1   Q.  B. 
986 ;  Vogan  v.  Oulton,  79  L.  T.  384. 

7  Robertson  v.  Amazon  Tiig  Co,,  7 
Q.  B.  D.  698. 

8  3  Bythewood  by  Bobbins,  640 ; 
Fisher  on  Mortgages,  286  ;  Tudor,  L.  C. 
Merc.  Law  (notes  to  Kruger  v.  Wilcox), 

»  Hammond  v.  Barclay,  2  East,  235. 

»o  Mulliner  v.  Florence,  3  Q.  B.  D.  484. 

"  3  Bythewood  by  Bobbins,  650. 

1^  We  shall  not  disco&s  equitable  liens  ; 
as  to  maritime  liens,  ^tpost,  p.  115. 

"  Sunbolfy.  Al/ord,  3  M.  &  W.  248  ; 
49  R.  R.  593  ;  Madden  v.  Kempster,  1 
Camp.  12. 


Digitized  by 


Google 


82 


THE   MODERN   LAW   OF    PERSONAL    PROPERTY, 


Chap.  n. 


Parting  with 
possession. 


Taking 
security. 


*'  Particular  " 
and  "  gene- 
ral "  lien 
distinguished. 


Particular 
lien. 


disposition.^  The  lien  is  generally,  though  not  always,  lost  by 
abandoning  the  possession  of  the  goods ;  ^  but  it  is  not  lost  by 
putting  them  in  the  possession  of  a  bailee  for  safe  custody.' 
Where  the  lien  is  lost  by  voluntarily  parting  with  the  possession, 
it  is  not  revived  by  re-acquiring  possession ;  secus,  if  the  loss  of 
possession  is  involuntary.* 

There  are,  however,  a  few  exceptional  cases  where,  though  the 
goods  are  voluntarily  parted  with,  the  lien  revives  on  possession 
being  re-acquired  ;  for  instance,  an  insurance  broker,  who  eflFects 
a  policy,  loses  his  lien  on  the  policy  by  voluntarily  parting  with 
it,  but  the  lien  revives  if  he  regains  possession  of  the  policy.*  If 
a  guest  at  an  inn  places  a  horse  in  the  inn  stables,  the  innkeeper 
does  not  lose  his  lien  when  the  guest  takes  and  uses  the  horse 
w^ith  the  intention  of  returning  it.^ 

A  lien  is  also  in  many  cases  lost  by  taking  security ;  whether 
or  not  it  is  lost  by  taking  a  security  depends  upon  the  intention 
expressed  or  to  be  inferred  from  the  position  of  the  parties  and 
all  the  circumstances  of  the  case.^ 

Possessory  liens  are  either  "particular"  (sometimes  called 
"specific")  or  "general."  A  particular  lien  enables  the  pos- 
sessor to  retain  the  goods  until  payment  of  a  debt  due  in  respect 
of  them ;  a  general  lien  gives  a  right  to  retain  the  goods  until 
any  general  balance  of  account  due  from  the  owner  to  the  pos- 
sessor is  paid.®  Apart  from  contract,  express  or  implied,  it  may 
be  said  that  particular  lien  is  given  by  common  law  and  general 
lien  by  custom  or  usage,^  which  may  be  considered  as  adding  an 
implied  term  to  the  principal  contract.  Particular  liens  are,  but 
general  liens  are  not,  favoured  by  the  law.^^ 

A  particular  lien  may  arise  (1)  at  common  law,  (2)  by  express 
contract,  (3)  by  implied  contract. 


>  Forth  V.  Simpson,  13  Q.  B.  680 ; 
Orchard  v.  Hackstraw,  9  C.  B.  698  ; 
Jackson  V.  Cummins,  6  M.  &  W.  842. 

a  Kntger  v.  H^Ucox,  Ambl.  252 ;  1 
Dick.  269  ;  Tudor,  L.  C.  Merc.  Law. 

*  Wilson  V.  Kymer,  1  M.  &  S.  167 ; 
52  R.  R.  812,  818  ;  Belcher  v.  Oldjield, 
6  B.  N.  C.  102. 

*  Sweet  V.  Pym,  1  East,  4 ;  6  R.  R. 
497  ;  Wallace  v.  WoodgaU,  Ry.  &  M. 
194  ;  Exp.  Cheesman,  2  Eden.  181. 

*  Levy  V.  Barnard,  2  J.  B.  Moo.  34. 


«  Allen  V.  Smith,  12  C.  B.  N.  S.  638  ; 
11  W.  R.  440. 

7  Be  Taylor,  [1891]  1  Ch.  690,  597  ; 
Angtis  V.  McLachlan,  23  Ch.  D.  330  ; 
Re  Bowes,  38  Ch.  D.  686. 

^  Anglo-Italian  Bank  y.  Davies,  9  Ch. 
D.  289,  per  Brett,  L.J. 

>  Hotcghtony,  Matthews,  8  B.  &  P.  494  ; 

7  R.  R.  815. 

»»  BwthfoHh  V.  Hadfield,  7  East,  224  ; 

8  R.  R.  520 ;  Jacobs  v.  LaUmr,  6  Bing.  132. 
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A  particular  lien  can  arise  at  common  law  in  favour  of  a  person     Chap.  II. 
in  possession  ^  of  goods  in  three  diflFerent  cases : — 

(1)  Where  he  has  bestowed  labour,  or  skill,  or  expense  upon 

or  in  dealing  with  the  goods ;  ^ 

(2)  Where  he  is  compellable  to  receive  the  goods  or  perform 

the  services  in  respect  of  which  he  claims  the  lien  ;  ^  and 

(8)  Where  lie  has  saved  the  chattel  from  loss  at  sea  or  capture 
by  an  enemy.* 

A  lien  claimed  in  respect  of  labour  done  or  expense  incurred  Lien  in 
in  respect  of  goods  can  only  be  enforced  against  the  owner  if  it  ^^J^^' 
was  done  or  incurred  at  his  request  or  by  his  authority  ;  ^  but, 
subject  to  the  rights  of  the  owner,  it  may  be  enforced  against  any 
person  at  whose  request  or  by  whose  authority  the  work  or  expense 
was  done  or  incurred.* 

The  lien  does  not  arise  until  the  work  undertaken  is  completely 
performed ; '  but  if  the  owner  of  the  chattel  prevents  the  work 
from  being  completely  performed,  there  is  a  lien  for  the  work 
flctually  done.® 

The  lien  is  only  upon  the  chattel  on  which  the  work  is  done, 
not  on  any  chattel  delivered  to  the  workman  to  enable  him  to  do 
the  work,^  as,  for  instance,  a  coat  sent  to  a  tailor  as  a  pattern. 
But  where  the  work  is  an  entire  work,  and  is  done  on  several 
chattels,  the  lien  extends  to  all  of  thern.^® 

An  innkeeper  is  bound  to  receive  every  traveller  ^^  who  applies  Innkeepers.* 
to  be  admitted  as  a  guest,^^  so  long  as  there  is  room  for  him  in 
the  house  ^*  and  no  good  reason  for  refusing  to  receive  him,  and 

'  Beywood  v.  Waring,  4  Camp.  291  ;  3  R.  R.  374  ;  Buxion  v.  Baughan,  6  C. 

Suite  V.  Neale,  27  L.  J.  Cb.  444.  &  P.  674  ;  4  R.  R.  842  ;   Lempriere  v. 

'  Franklin  v.  Hosusr,  4  B.  &  Aid.  341  ;  Pauley,  2  T.  R.  485. 

23  R.  R.  305  ;  Chase  v.  WeHmore,  6  M.  «  Hollis  v.  Claridge,  4  Taunt.  807. 

A  J^.  180  ;  17  R.  R.  801  ;  Howes  v.  Ball,  '  Per  Parke,  B.,  Pinnock  v.  Harrison, 

7  a  &  C.  481  ;  31  R.   R.   256  ,  Ex  p.  3  M.  &  W.  535. 

WUlmtghby,  16  Ch.  D.  604  ;  Hollis  v.  «  Lilley  v.  Bamsley,  2  M.  &  Rob.  548. 

Chridge,  4  Taunt  807  ;  stated  39  R.  R.  »  Sanderson  v.  Bell,  2  Cr.  &  M.  304  ; 

«6'2,  663  ;  Scarfe  v.  Morgan,  4  M.  k  W.  Bleaden  v.    Hancock,  4   C.   &  P.  152  ; 

270 ;  51  R,  R.  568  ;  Lane  v.  Tewson,  12  34  B.  R.  775  ;  Steadman  v.  Hockley,  15 

A.  i  E.  116  (aactioneer's  lien).  M.  &  W.  553. 

'  Yorke  V.   Grenaugh,   2   Ld.    Raym.  "•  Blake  v.  Nicholson,  8  M.  &  S.  167  ; 

8W ;    Skinner   v.     Upshaic,    Id.    752 ;  15  R.  R.  455. 

Thompson  v.  Laaj,  3  B.  &  Aid.  283  ;  22  n  See  notes  to  Calye's  Case,  1  Sm.  L. 

^-  R.  885.  C.  119. 

*  HartfoH  v.    Jones,    1    Ld.    Raym.  »=  Lamond  v.  RUIiard,  [1897]  1  Q.  B. 

893  ;  Baring  v.  Day,  8  East,  57.     As  to  541. 

ttlvaj^,  9^po8t,  p.  117.  IS  Orchards,  Bush,  [1898]  2  Q.  B.  284. 

'  Ni^Jtolson  V,  Chapman,  2  H.  Jil.  254  ;  "  Broioie  v.  Bra}idt,[l902]  1  K.  B.  696. 
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Chap.  n. 


Innkeepers 
Aot,  1878. 


Carriers. 


Shipowners. 


also  to  receive  his  goods.^  He  has,  in  return^  a  lien  on  the 
goods  brought  to  the  inn  by  the  guest  as  his  goods,'  whether  they 
belong  to  him  or  not ;  ^  but  not  on  goods  brought  to  the  inn  by  a 
person  who  is  not  a  guest,^  or  on  goods  supplied  by  a  third  person 
for  the  temporary  use  of  the  guest  at  the  inn,  and  known  by  the 
innkeeper  to  be  the  property  of  the  third  person.^ 

The  lien  is  on  all  the  goods  brought  by  the  guest  to  the  inn  in 
respect  of  the  whole  of  the  innkeeper's  bill  against  the  guest/ 

It  has  been  held  that  the  innkeeper  has  a  lien  on  goods  which 
are  the  separate  property  of  a  married  woman,  where  she  and  her 
husband  stay  at  an  inn  and  credit  is  given  to  the  husband  J 

In  addition  to  the  innkeeper's  ordinary  lien,  he  has,  by  the 
Innkeepers  Act,  1878,  a  power  to  sell  by  public  auction  goods 
which  have  been  left  in  his  charge  or  custody  for  six  weeks,  and 
to  reimburse  himself  out  of  the  proceeds  the  amount  due  to  him 
from  the  person  depositing  the  goods  for  board  or  lodging,  or 
the  keep  and  expenses  of  horses  or  other  animals.^ 

Under  26  &  27  Vict.  c.  41,  an  innkeeper  may  protect  himself 
from  liabilit}'^  to  make  good  any  loss  of  property  brought  to  his 
inn  to  a  greater  amount  than  £80  except  {inter  alia)  when  the 
property  shall  have  been  lost  "  through  the  wilful  act,  default,  or 
neglect  of  such  innkeeper,  or  any  servant  in  his  employ."  • 

A  carrier  has  a  lien  on  the  goods  that  he  carries  for  the  price 
of  the  carriage,^®  but  not  for  charges  for  booking  or  warehouse 
room,^^  though,  by  the  usage  of  a  particular  trade,  or  by  special 
bargain,  his  lien  may  extend  to  charges  of  this  nature.^' 

The  owner  of  a  ship  has  a  lien  on  the  goods  carried  by  him  for 
the  freight,^*  i.e.,  the  sum  payable  to  him  for  the  carnage  of  the 


>  Hawthorn  v.  Hammond^  1  0.  &  E. 
404;  Rex  v.  JvenSy  7  0.  &  P.  213; 
48  R.  R.  780;  Gordon  v.  Silber,  25 
Q.  B.  D.  491. 

2  Thompson  v.  Lacy,  3  B.  &  Aid.  288  ; 
22  R.  R.  385. 

»  Threfall  v.  Borwick,  L.  R.  10  Q.  B. 
210 ;  Snead  v.  Waikins,  1  C.  B.  N.  S. 
267 ;  Yorhe  v.  Orenaugh,  2  Ld.  Rayni. 
866  ;  Tvrrill  v.  Crawley,  18  Q.  B.  197  ; 
Gordon  v.  Silber,  attp.  ;  Robins  v.  Gray^ 
[1896]  2  Q.  B.  501. 

*  Cahjc's  Cascj  8V.p.;  Smith  v,  Dearlove, 
6  C.  B.  132. 

*  Broadwood  v.  Granara,  10  Ex.  417. 


See  Robins  v.  Gray^  sup. 

•  MulUner  v.  Florence,  3  Q.  B.  D.  484. 

'  Gordon  v.  Silber,  sup. 

8  41  &  42  Vict  c.  88. 

»  See  Medawar  v.  Grand  Hold  Co,, 
[1891]  2  Q.  B.  11. 

w  Per  Lord  Ellenborough,  C.  J.,  Rush- 
forth  V.  Hadjield,  6  East,  525. 

*i  Lambert  v.  Robinson,  1  Esp.  119. 

13  Rushforth  V.  Hadficld,  6  East,  519  ; 
7  East,  224  ;  8  R.  R.  520  ;  Aspinall  r. 
Pick/07'd,  8  B.  &  P.  44,  n. 

"  As  to  the  meaning  of  "freight,** 
see  post,  p.  113. 
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POSSESSORY   LIEN.  85 

goods,  when  he  is  ready  and  able  to  deliver  them  ;^  and  he  has  a     Chap.  II. 

lien  upon  the  luggage  of  a  passenger  for  his  passage  money.^    It* 

he  is  prevented  from  delivering  them  by  their  nature,  i.e.,  owing 

to  goods  of  that  nature  being  prohibited  by  law  from   being 

landed,  he  also  has  a  lien  for  the  costs  of  storage  and  back  freight, 

i.e.,  the  costs  of  bringing  them  back  to  the  port  of  shipment.^ 

AVhere  the  cargo  is  consigned  to  separate  consignees,  the  part 

sent  to  each  consignee  is  subject  only  to  the  freight  earned  in 

respect  of  it.**    The  lien  is  of  course  lost  by  delivery  of  the  goods.^ 

A  lien  which  is  created  by  express  contract  may  extend  to  a  Lien  by 
case  where  no  lien  at  common  law  would  arise,*  and  is  regulated  «^P^ 
entirely  by  the  terms  of  that  contract ;  ^  and,  where  a  lien  arises 
at  common  law,  it  may  be  varied  or  restricted  by  express  con- 
tract;  but  if  a  contract  contains  terms  inconsistent  with  the 
existence  of  a  lien,  then  no  lien  can  arise.® 

Where  no  lien  exists  by  common  law  or  express  contract,  it  implied  lien, 
may  be  implied  either  from  previous  dealings  between  the  same 
parties  or  from  a  general  and  notorious  usage  of  trade.^ 

By  a  general  lien  is  meant  the  right  of  the  bailee  who  carries  General  lien, 
on  a  certain  kind  of  trade  to  retain  the  goods  till  the  balance  due 
to  him  from  the  bailor  in  respect  of  that  trade  is  satisfied.     It 
arises: 

(1)  In  those   trades  in  which  it  is  usual  for  advances  to  be 

made  by  the  bailee  to  the  bailor ;  ^° 

(2)  In  other  trades,  by  usage. 

H  it  can  be  shown  that,  according  to  the  custom  of  any 
particular  trade,  it  is  usual  for  advances  to  be  made  by  the  bailee 
to  the  owner  of  the  goods,  the  right  to  general  lien  is  admitted ;  ^" 
but,  in  other  trades  or  localities,  where  it  is  alleged  that  the  lien 

*  Kmhner  v.  Venus,  12  Moore,  P.  C.  Cumpston  v.  ffaigk,  2  Scott,  684  ;  2  B. 
390.  N.  C.  449  ;  Bawthomc  v.  Netocastle  Jl. 

'  Wolfy,  Summers,  2  Camp.  631  ;  12  Co.,  3  Q.  B.  734. 

R,  R.  764.  *  Chase  v.  Wettmore,  5  M.  &  S.  180  ; 

^  Cargo   ex    Argos,   L.   R.    5    P.    C.  17  R  R.  301 ;  Tudor's  L.  C.  Merc.  Law  : 

134.  Crawskay  v.  Homfray,  4  B.  &  Aid.  50  ; 

*  Bemal  v.  Pim,  1  Gale,  17.  22  R.  R.  618  ;  Foster  v.  Colby,  3  H.  &  K. 

*  iiorth  V.  Oumty,  1  J.  &  H.  609.  705  ;  Exp.  WUlmghby,  16  Ch.  D.  604  ; 
See  6,  494  of  the  Merchant  Shipping  Re  LeUh,  L.  R.  1  P.  C.  305. 

Act,  1894.     Post,  p.  61.  »  Rush/orlh  v.  Uadfield,  7  East,  224  : 

*  Sidiards  v.  Symons,   8  Q.  B.   90 ;      8  R.  R.  620. 

Sminston  v.  Clay,  11  W.  R.  811.  »«  Bock  v.  Gorrissen,  2  De  G.  F.  &  J. 

'  Korris  v.  Williams,  1  Cr.  &  M.  842  ;      434. 

8    (2) 
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Chap.  II.  exists  by  usage,  the  usage  must  be  proved  to  exist.^  A  general 
lieu  may  be  excluded  by  express  contract ;  for  example,  a  factor, 
to  whom  goods  are  consigned,  does  not  acquire  a  general  lien  on 
the  goods  if  he  accepts  the  consignment  subject  to  special 
directions  as  to  the  application  of  the  cai'go  or  the  proceeds  of 
sale  of  it.^ 

Where  a  bailee  claims  a  general  lien  by  usage,  he  must  show 

that  the  general  balance  that  he  claims  aiises  from,  and  that  the 

goods  were  delivered  to  him  in,  exercise  of  a  trade  in  respect  of 

which  the  usage  exists.* 

General  lien         A  general  lien  does  not  affect  the  rights  of  third  parties  ;  *  so 

ri^teoHWrd  *^^^  ^^»  ^^^  example,  a  common   carrier  obtains,  by  agreement 

parties.  with  the  consignee,  a  lien  for  the  general  balance  of  account 

between  them,  this  does  not  prevent  the  consignor  from  stopping 

in  transitu.^ 

Factors.  <'  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by 

a  merchant  residing  abroad  or  at  a  distance  from  the  place  of 

sale ;  and  he  usually  sells  in  his  own  name  without  disclosing 

that  of  his  principal."*     "He  is  an  agent,  but  an  agent  of  a 

particular  kind.     He  is  an  agent  entrusted  with  the  possession 

of  goods  for  the  purpose  of  sale."  ^     A  mere  agent  has  (as  such) 

no  lien,  but  a  factor  has  a  general  lien  on  goods ;  and  be  does 

not  lose  his  character  of  factor  or  the  right  of  lien  attached  to  it 

by  reason  of  special  instructions  to  sell  goods  at  a  specified  price 

and  in  the  name  of  the  principal.® 

It  is  the  custom  for  factors  to  make  advances  to  their  principals, 
and  therefore  ^  a  factor  has  a  lien  over  goods  which  come  into  his 
possession  as  factor,^®  which  lien  extends  not  only  to  those  advances 
but  to  the  general  balance  of  his  account  against  his  principal 
arising  from  his  employment.^^ 


>  Bockv,  Oorrissen,  mp.;  CumpsUmy.  •  Per  Abbott,  C.J.,  Baring  v.  CorrU, 

Jlaigh,  mp.;  Re  Catford,  71  L.  T.  584.  2  B.  &  Aid.   143  ;  20  R.  R.  883.     See 

«  PrUh  V.  Forbes,  4  De  G.  F.  k  J.  409  ;  post,  p.  77. 

Exp,  Heyxcood,  2  Rose,  855.  ^  Per  Cotton,  L.J.,  Stevais  v.  BUUr, 

»  Dixoii,  V.  Slans/eld,  10  C.  B.  398.  25  Ch.  D.  81,  37. 

*   Wright  V.  Snell,  5  B.  &  Aid.  350  ;  *  Stevens  v.  Biller,  sup, 

24  R.  R.  413  ;  Leuckhart  v.  Coojter,  3  B.  •  Kinloch  v.  Craig,  3  T.  R.  119,  788 ; 

N.  C.  99  ;  Richardson  v.  Ooss,  3  B.  &  P.  1  R-  R  664. 

119 ;  6  R.  R.  727.  ^"  -Z>wmw    v.     Stansfdd,     10    C.     B. 

»  Oppeiiheim  v.  Russdl,  3  B.  &  P.  42  ;  398. 

6  R.  R.  604.     Post,  p.  62,  as  to  stoppage  "  Godin  v.  London  Assurance  Co,,  1 

in  transitu,  ^^^^'  Bl.  104 ;  Krugery,  Jl^ilcox,  1  Amb. 
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An  important  example  of  a  general  lien  is  that  which  a  solicitor     Chap.  II. 
has  for  the  amount  of  his  bill  on  papers  of  his  client,  except  his  Solicitor's 
will/  which    have   come  into  his   possession  as  solicitor,^  but   lien, 
not  on  those  which  have   come   into   his   possession   in   some 
other  capacity;^   and   the   lien   is   confined  to  what  is  due  to 
him  in  his  character  of  solicitor,  and  does  not  extend  to  general 
debts.* 

The  lien  "is  not  the  result  of  contract;  it  is  not  an  equitable 
charge  ;  it  is  not  an  incumbrance  affecting  the  estate  itself.  .... 
It  does  not  confer  on  the  solicitor  any  higher  right  to  retain  deeds 
than  the  client  himself  has."  ^ 

As  the  lien  is  only  on  the  interest  in  the  papers  that  the  client 
has,  it  cannot  continue  after  the  interest  of  the  client  has  deter- 
mined,*  and  it  may  be  defeated  by  some  person  showing  a  better 
right  to  the  deeds,  or  the  property  to  which  they  relate,  than  the 
client  has.^  Accordingly,  if  by  the  judgment  in  an  action  the 
client  is  ordered  to  deliver  up  deeds,  his  solicitor  who  holds  them 
cannot  withhold  possession  on  account  of  his  lien ;®  and  where  a 
client  is  bound  to  produce  a  deed  in  the  possession  of  his  solicitor, 
the  latter  must  produce  it  notwithstanding  his  lien  ;^  and  a  party 
will  be  ordered  to  produce  documents  which  are  in  the  hands  of 
his  former  solicitor  who  claims  a  lien  on  them.^^ 

"A  solicitor  cannot  embarrass  a  suit  by  keeping  papers  which  Order  to  give 
belong  to  an  estate  which  is  being  administered  by  the  Court,  ^l^j^^^^ 
and  cannot  use  that  means  of  obtaining  payment."  ^^     Accord-  purpose  of 
^gly>  *   solicitor  will    be    ordered    to   hand    over    or  produce  ^ 

252 ;  1  Dick.  269  ;  Eoughton  v.  Matthews,  «  Re  Llewelliu,  mp,  ;  Blunden  v.  De- 

3  B.  k  P.  485  ;  7  R.  R.  815.  sart,  2  Dr.  &  War.  426  ;  69  R.  R.  753  ; 

>  Balch  V.  Syme3,   T.   &  R.    87  ;   23  Wakefield  v.  Neichmt,  6  Q.  B.  276. 

R^.  195^     See,   generally,  Seton  on  -  ^^   ^„.^,^  ^^.^   ^o,,   4  Ch.  627; 

Dwrees,  Ch.  XL,,  8-2  (1).  Exp,  Ncsbitt,  2  Sch.  &  Lef.  279  ;  Blun- 

2  Stnenswi  v.   Blakelock,   1  M.   &  S.  .      „    ^       / 

-or     ,     T^    T^    .«^      r«i     1.  aenY.  Dcsart,  sup. 

»35 :  14  R.  R.  525.     The  lien  was  ex-  *     ^ 

tended  to  articles  delivered  to  the  soli-  ^  Baler  v.  Henderson,  4  Sim.  27  ;  Bell 

citor  to  be  shown  to  witnesses  on  a  v.  Taylor,  8  Sim.  216 ;  42  R.  R.  162. 

trial:  FrisweU  v.  Kiiig,  16  Sim.  191.  9  Purlong  v.  Houard,  2  Sch.  &  Lef. 

^  Champemown  v.  ScoU,  6  Mad.  93  ;  115  .  jj^j^  y^  LuldelL  7  De  G.  M.  k  G. 

22  R.  R.  248 ;  Pelly  v.   Walhen,  1  De  331, 

G.  M.  &  G.  16  ;   Vaughan  v.    Vander-  ,«  t^  ,        ^        .  ,a  m.    oiA     r      • 

^,  2  Dr.   409  ;   Oibs^  v.   May,  4  \  ^«  ^  T.'.^^^^i^^-  ^^^  '  ^"'^ 

De  G.  M.  k  G.  512.  ^-  ^^'^'  [^^^^^  ^  ^^'  ^^^' 
*  Re  Galland,  31  Ch.  D.  296.  "  Per  James,  L.J.,  Belaneyy,  French, 

*PerChitty,  J.,  Be  Llewellin,  [1891]  8  Ch.  918,  920;  Be  tiawkes,  [1898]  2 

3Ckl45.  Ch.  1. 
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In  respect  of 
what  claims. 


As  against 
whom. 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY, 

documents  so  as  to  enable  the  matter  to  proceed,  his  lien  being 
preserved.^ 

The  Court  has  jurisdiction,  upon  payment  being  made  into 
Court  of,  or  security  given  for,  a  sum  sufficient  to  answer  the 
solicitor's  demand,  to  order,  before  taxation,  delivery  up  by  a 
solicitor  of  his  client's  papers,  where  the  retention  of  them  would 
embarrass  the  client  in  the  prosecution  or  defence  of  a  pending 
action.® 

The  London  agent  of  a  country  solicitor  has  a  lien  on  the 
papers  of  the  client  received  from  the  country  solicitor  to  the 
extent  only  of  the  debt  due  to  the  latter  from  the  client  in  the 
particular  business,  and  so  long  only  as  the  country  solicitor 
remains  unpaid.^  As  against  the  country  solicitor  the  agent's 
lien  is  general,  but  as  against  the  client  it  is  particular.^ 

The  lien  is  subject  to  all  equities  affecting  the  papers  at 
the  time  when  the  solicitor  received  them,^  and  as  to  costs  in- 
curred after  that  time  to  any  equities  arising  before  the  costs  aie 
incurred.* 

The  lien  extends  only  to  the  solicitor's  taxable  costs  charges 
and  expenses  incurred  by  him  as  solicitor  for  his  client ;  including 
counsel's  fees  and  all  other  disbursements  which  can  be  moderated 
by  the  taxing  master,  and  are  not  necessarily  allowed  in  full  on 
being  vouched;  but  it  does  not  include  ordinary  advances  or 
loans.^ 

It  can  be  asserted  only  against  persons  by  whom  or  on  whose 
behalf  the  solicitor  was  employed  and  persons  claiming  under 
them.  It  follows  that  the  solicitor  of  a  mortgagee,  whether  the 
mortgage  is  completed  or  goes  off,  has  no  lien  as  against  tlie 
mortgagor,^  and  on  the  same  principle,  the  mortgagee's  solicitor 
cannot,  after  the  mortgagee  has  been  paid  his  principal,  interest, 
and  costs,  assert  his  lien  on  the  title  deeds  as  against  the  mort- 
gagor for  the  mortgagee's  costs.'  And  a  solicitor  acting  for 
mortgagee  as  well  as  mortgagor  in  the  preparation  of  a  mortgage 


*  He  ffawkeSf  siipra ;  BouglUon  v. 
Boughton,  23  Ch.  D.  169  ;  /2c  Capital 
Fire,  dx.  Assoc.,  24  Ch.  D.  408;  Boden 
V.  Henshy,  [1892]  1  Ch.  101. 

«  Re  QaUand,  81  Ch.  D.  296. 
3  Bray  v.  Mine,  6  Price,  203 ;  20  R. 
R.  623  ;  Be  Andrew,  7  H.  &  N.  87. 

*  Laiorencc  v.  Fletcher,  12  Ch.  D. 
858. 


»  Pelly  V.   Waihen,  1  De  G.  M.  k  G. 
16. 

•  Blundcn  v.  Desart,  2  Dr.  k  War. 
405  ;  69  R.  R.  753. 

7  Re  Taylor,  [1891]  1  Ch.  590. 

8  Pratt  V.   Vizard,  6  B.  &  Ad.  808 ; 
Laxcson  v.  Dickenson^  8  Mod.  806. 

•  Wakefield  v.  Netobon,  6  Q.  B.  276 ; 
Re  Llewellin,  [1891]  3  Ch.  145. 
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has  no  lien  on  title  deeds  for  costs  due  to  him  from  the  mortgagor,     Chap.  IL 
unless  such  lien  be  expressly  given.^    A  solicitor  who  has  pre- 
pared  a  marriage  settlement  upon  the  instructions  of  the  husband 
has  no  lien  upon  it  as  against  the  trustees.^ 

The  solicitor  may  lose  his  lien  by  taking  security  for  his  costs ; '  Taking 
but  "  whether  a  lien  is  waived  or  not  by  taking  a  security  depends  ^^^"  ^' 
upon  the  intention,  expressed  or  to  be  inferred  from  the  position 
of  the  parties  and  all  the  circumstances  of  the  case  "  ;*  and  where 
a  soUcitor,  whose  duty  it  is  to  give  his  client  clear  information  as 
to  the  facts  and  to  advise  him  of  his  rights  and  liabilities,  takes  a 
security  for  costs  without  explaining  that  he  intends  to  reserve 
his  hen,  the  presumption  is  that  the  lien  is  abandoned.^ 

If  the  client  discharges  the  sohcitor,  or  becomes  bankrupt,  the  Discharge  of 
solicitor  may  decline  to  give  access  to  the  papers  over  which 'he  ^l>^**®''* 
has  a  lien  till  he  is  paid ;  ^  but  if  the  solicitor  discharges  himself 
during  the  progress  of  an  action,  he  may  be  ordered  to  give  up 
the  papers  to  the  new  solicitoi*s,  on  their  undertaking  to  hold 
them  without  prejudice  to  his  lien,  and  to  return  them  undefaced, 
and  to  allow  him  to  have  access  to  them  for  the  purpose  of 
bringing  an  action  for  his  costs.^ 

It  is  sometimes  said  that  the  general  lien  of  a  factor,®  and  the  Lien  on  sale 
particular  lien  of  an  auctioneer,  on  goods  placed  in  his  possession  ""^'^^y^ 
for  the  purposes  of  sale  extends  to  the  purchase-money  of  goods 
sold  by  him,  and  delivered  to  the  purchaser.*  The  explanation 
appears  to  be  that,  in  the  supposed  cases,  the  factor  or  auctioneer 
has  a  right  to  have  the  purchase-money  paid  to  him ;  and,  on 
his  acquiring  possession  of  that  money,  his  lien  attaches.  It  is 
rather  an  abuse  of  language  to  say  that  the  lien  attaches  on  the 
purchase-money  before  it  is  paid,  for,  if  the  pm'chaser  pays  the 
principal,  the  remedy  of  the  factor  or  auctioneer  is  not  against 


^  HeSndl,  6Ch.  D.  105:  distinguished  «  Ex  p.    Underwood,  De  G.  190  ;  Me 

in  Macfarlane  v.  Lister,  37  Ch.  1).  88,  Moss,  2  Eq.   345 ;  lie  Faithfully  6  Eq. 

and  Bruntati  v.   Electrical  Corporation^  325. 

[1892]  1  Ch.  434.  7  ^^.^  ^  Qoldinyham,  13  Eq.  440. 

«  Re  Lavtxrance,  [1894]  1  Ch.  656.  ^ 

» Bald,  V.    Synizs,  T.  &  R.  92  ;  23  '  Drhiktoater   v.    Goodwin,   1    Cowp. 

R.  E.  195  ;  C<ytcell  v.  Siwpson,  16  Yes.  ^56. 

276  ;  10  R.  R.  181.  »  Williams  v.  Millington,  1  H.  Bl.  81  ; 

*  Per  Lindley,  L.  J.,  lie  Taylor,  mp,  ;  2  R.  R.  724  ;  Rohinaon  v.  Butter,  4  E.  & 
anie,  p.  32.  B.  954  ;  consider  Wehh  v.  Smith,  30  Oh. 

*  Per  Kay,  L.J.,  Re  Taylor,  aiip,  ;  Re  D.  192  ;  Bellamy  v.  Davey,  [1891]  3  Ch. 


I>wgla8  Norman  d:  Co. ,  [1 898]  1  Ch.  199.      640. 
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Chap.  n.     the  principal  to  enforce  a  lien  but  against  the  purchaser  to  make 
him  pay. 

Other  classes  of  persons  who  have  general  liens  are  bankers,^ 
wharfingers,-  stockbrokers,^  policy  brokers,*  dyers,*  cotton 
printers,^  and  packers.^  The  lien  of  an  unpaid  seller  is  fully 
dealt  with  in  a  later  chapter.® 

1  Davis  V.    Bowsher,    5   T.    R.    488  ;  »  He  London  and  Globe  Corp.,  [1902] 
2   K.   K.   650  ;   Brandao  v.   Barnett,    3       2  Ch.  416. 

C.  B.  519,  530  ;  Misa  v.  Cm^k,  1  App.  4  pi,j^  y^  SmUh,  4  App.  Cas.  1. 

Cas.   669  ;  New  London,  <C?c.  Bank  v.  &  o     -,#       «      i      ,    ^  w 

D      ?  F  I      »     .11/^1      r\    oAo      an  iSaviU  V.  Barcharu,  4  Esp.  63. 

BrocUebank,   21  Ch.    D.   302.     See   Re  *          ^ 

B01CC8,  33  Ch.  D.  586.  •   '^^^^^   ^-  ^"^^^  3  Esp.   268  ;   6 

2  Naylor  v.  Mangles,  I  Esp.   109  ;  5       ^'  ^'  ^^2- 

K.  R.  722  ;  Moct  v.  Plckcriuu,  8  Ch.  D.  '  ^  '^i^,  2  Ch.  D.  489. 

372.  8  Pos/,  Ch.  IV.,  p.  61. 
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CHAPTER   III. 


SALE    OF    GOODS. 


Transfer  of 
property  in 
goods. 


The  property  in  corporeal  chattels  can  be  transferred  by  act    Chap.  IIL 
inter  vivos  in  the  several  manners  following : — 

(1)  By  delivery  of  possession  with  intent  to  pass  the  ownership ; 

(2)  By  a  contract  for  sale  called  a  bargain  and  sale,  or  a  sale 

and  deliver}^ ;  ^ 

(3)  By  the  indorsement  and  delivery  of  the  bill  of  lading  of 

goods  on  board  ship ;  ^ 

(4)  By  deed  or  instrument  in  writing  called  a  "  bill  of  sale.'*  ^ 
As  a  general  rule,  a  man  cannot  transfer  the  ownership  of  goods 

unless  he  is  the  owner  of  them,  and  a  buyer  obtains  no  better 
title  to  them  than  the  seller  has.^  This  rule  is  subject  to  some 
exceptions,  viz. : — 

(1)  Current  coin,^  if  passed  as  coin,^  and  negotiable  instru- 

ments ;  ^ 

(2)  The  owner  of  the  goods  may  by  his  conduct  preclude  him-  Estoppel : 

self  from  denying  the  authority  of  the  seller  to  sell.® 


yiettw  dut 
quod  tioit 
hahet. 

Exceptious  : 


Negotiable 
iustruments ; 


*  Serjeant  Manning,  in  a  learned  note 
to  Bailey  v.  Culverwell  (2  M.  k  Ry.  566, 
n.),  expresses  an  opinion  that  the  rule 
tliat  the  property  passes  by  the  bargain 
and  sale  without  delivery  is  modem,  and 
tluLt  it  is  an  anomaly  arising  from  the 
assmnption  that,  because  the  thing  sold 
i*  at  the  risk  of  the  purchaser,  therefore 
it  belongs  to  him  ;  and  he  cites  Y.  B. 
17  Edw.  4,  1  and  2,  pi.  2.  This  note  is 
discussed  in  Blackburn  on  Sale,  p.  26, 
where  it  is  pointed  out  that  Serjeant 
Manning  misunderstood  the  case  (see 
I  How.  11  a).  In  Wortes  v.  Clifton 
(1  BoUe,  Kep.  61),  Coke  says  that  by 
the  ciTil  law  a  gift  (donCf  which  does 
not  necessarily  imply  a  want  of  con- 
sideration)    of    goods     is    not     good 


without    delivery,     otherwise     by    our 
law. 

2  Post,  p.  69. 

3  Po9t,  p.  94. 

*  Sale  of  Goods  Act,  1893  (56  &  67 
Vict.  c.  71),  8.  21  (1).  See  Hartop  v. 
lloarc,  3  Atk.  49  ;  \^v  Willes,  J.,  Whist- 
ler V.  Forster,  14  C.  B.  N.  S.  257  ; 
Cundij  V.  Lindsay,  3  App.  Cas.  459  : 
Cole  V.  N.  W,  Bank,  L.  R.  10  C.  P. 
362 ;  Hollins  v.  Fowler,  L.  R.  7  H.  L. 
757. 

^  Higgs  v.  Holiday,  Cro.  Eliz.  746 ; 
post,  p.  165. 

«  Moss  v.  Hancock,  [1899]  2  Q.  B. 
111. 

7  Post,  p.  165. 

8  Sale  of  Goods  Act,  1893,  s.  21  (1). 
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CShap.  III.  A  case  falls  under  this  exception  where  the  owner  makes  some 
statement  or  does  some  act  with  reference  to  the  goods,  with  the 
intention  of  inducing  and  so  as  to  induce  the  buyer,  being  a 
reasonable  person,  to  act  on  the  belief  that  he  acquires,  or  has 
acquired,  a  good  title  to  the  goods,  so  as  to  alter  his  previous 
position.^ 

(3)  Sales  by  factors  and  mercantile  agents ;  ^ 

(4)  Sales  by  persons  who  remain  in  possession  of  goods,  or  of 
the  documents  of  title  to  goods,  which  they  have  pre- 
viously sold  to  another  ;  or  by  a  person  who  has  bought 
or  agreed  to  buy  goods  and  has  obtained  possession  of 
the  goods  or  the  documents  of  title  thereto ; ' 

(5)  Where  a  person,  who  is  not  the  owner  of  goods,  sells  them 
under  a  common  law  or  statutory  power  of  sale,  or  under 

the  order  of  a  court  of  competent  jurisdiction.* 
Marktt  overt.       (6)  Sale  in  market^  overt,  according  to  the  usage  of  the  market, 
to  a  buyer  who  does  not  know  of  the  defect  in  the  title 
of  the  seller. 

Blackstone  says : — ^ 

"  Market  overt  (that  is  *  open ')  in  the  country  is  only  held  on  the 
special  days  provided  for  particular  towns  by  charter  or  prescription  ;  "* 
but  in  London  [«.«.,  the  City  of  London]  eveiy  day,  except  Sunday,  is 
market  day.  The  market  place,  or  spot  of  ground  set  apart  by  custom 
for  the  sale  of  particular  goods,  is  also  in  the  country  the  only  market ;  but 
in  [the  City  of  J  London  every  shop  ®  in  which  goods  are  exposed  publicly® 


Factors ; 

Sellers  and 
buyers  in 
possession  ; 


Power  of 
sale  ; 


»  Pickard  v.  Sears,  6  A.  &  E.  469  ; 
45  R.  R.  638  ;  Freeman  v.  Cooke,  2  Ex. 
654  ;  Knights  v.  irhiffen,  L.  K,  5  Q.  B. 
660  ;  Duchess  of  Kingston's  Case,  2  Sin. 
L.  C.  848,  notes.  See  Pollock  on  Con- 
tracts, 523. 

2  Ante^  p.  86  ;  post,  p.  77  ;  Sule  of 
Goods  Act,  1893,  s.  21  (2a)  ;  Factors 
Act,  1889,  s.  2. 

'Sale  of  Goods  Act,  1893,  s.  25; 
Factors  Act,  1889,  ss.  8,  9  ;  pest,  p.  78. 

*  Sale  of  Goods  Act,  1893,  s.  21  (2b). 
As  to  pawnee,  see  ante,  p.  28,  post, 
]«.  68 ;  as  to  shcritf,  see  post,  p.  68;  as 
to  County  Court  bailiff,  see  Ooodlock  v. 
Cousins,  [1897]  1  Q.  B.  558,  and  Crane  v. 
Ormerod,  [1893]  2  K.  B.  37  ;  as  to 
master  of  ship,  see  notes  to  The  GratUu- 
dine,  Tudor,  L.  C.  Merc.  I^aw,  and  post, 
p.  118  ;  as  to  sale  by  order  of  the  Court, 
see  Ord.  L.,  r.  2  ;  Ord.  LVI.,  r.  12. 


*  As  to  markets  by  charter  or  pre- 
scription, see  Elph.  N.  &  C.  Interp. 
595  ;  A.'G,  v.  Home?-,  14  Q.  B.  D.  245; 
11  App.  Cas.  GQ  ;  Ooldsmid  v.  G,  E,  H, 
9  App.  Cas.  927  ;  and,  as  to  statutory- 
markets,  Manchester  v.  Lyons,  22  Ch.  D. 
287  ;  Abergavenny  v.  Straker,  42  Ch.  D. 
83. 

fi  2  Bl.  449.     See  2nd  Instit.  713. 

'  This  does  not  apply  to  a  market 
recently  established  under  a  local  Act ; 
Moyce  v.  Ncicington,  4  Q.  B.  D  34. 

^  Including  warehouses  ;  Lyons  v.  De 
Pass,  11  A.  &  E.  326  ;  but  not  wharves ; 
Wilkinson  v.  King,  2  Camp.  335. 

»  Lyms  V.  De  Pass,  1 1  A.  &  E.  326. 
A  sale  in  a  back  room  or  u|)&tairs  show- 
room is  not  in  market  overt  ;  Palmer  t. 
Wollcy,  Cro.  Eliz.  454  ;  Hargreave  v. 
Spink,  [1892]  1  Q.  B.  25. 
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to  sale,  is  market  overt  for  each  things  only  as  the  owner  professes  to    Chap.  IIL 

trade  in.i    But  if  mj  goods  are  stolen  from  me  and  sold  out  of  market  -     

OTert,  my  property  is  not  altered,  and  I  may  take  them  wherever  1 
find  them And  even  in  market  overt,  if  the  goods  bo  the  pro- 
perty of  the  king,  such  sale  (though  regular  in  all  other  respects)  will 
io  no  case  bind  him,  though  it  binds  infants,  femes  covert,  idiots  or 
lunatics,  and  men  beyond  sea  or  in  prison  ;  or  if  the  goods  be  stolen 
from  a  common  person  and  then  taken  by  the  king*s  officer  from  the 
felon  and  sold  in  open  market ;  still,  if  the  owner  has  used  due  dili- 
gence in  prosecuting  the  thief  to  conviction,  he  loses  not  his  property 
in  the  goods.  So  likewise  if  the  buyer  knoweth  the  property  not  to 
be  in  the  seller,  or  there  be  any  other  fraud  in  the  transaction  ;  if  he 
knoweth  the  seller  to  be  an  infant,  or  ferae  covert,  not  usually  trading 
for  herself;  if  the  sale  be  not  originally  and  wholly  made  in  a  faur  or 
market,  or  not  at  the  usual  hours,  the  owner's  property  is  not  bound 
thereby.^  If  a  man  buys  his  own  goods  in  a  fair  or  market,  the 
contract  of  sale  shall  not  bind  him  so  that  he  shall  render  the  price, 
unless  the  property  had  been  previously  altered  by  a  former  sale. 
And,  notwithstanding  any  number  of  intervening  sales,  if  the  original 
vendor,  who  sold  without  having  the  property,  comes  again  into  pos- 
session of  the  goods,  the  original  owner  may  take  them  when  found  in 
his  hands  who  was  guilty  of  the  first  breach  of  justice.  By  which  wise 
regulations  the  common  law  has  secured  the  right  of  the  proprietor  in 
personal  chattels  from  l)eing  divested  so  far  as  was  consistent  with 
that  other  necessary  policy  ;  that  purchasers  hondfide^  in  a  fair,  open 
and  regular  manner,  should  not  be  afterwards  put  to  difficulties  by 
reason  of  the  previous  knavery  of  the  seller." 

In  the  case  of  stolen  goods,  notwithstanding  the  sale  was  in  Stolen  goods, 
market  overt,  the  property  will,  by  virtue  of  the  Larceny  Act, 
1861,^*  and  the  Sale  of  Goods  Act,  1893,*  re- vest  in  the  true  owner 
upon  his  prosecuting  the  thief  to  conviction,  and  at  the  date  of 
conviction,^  so  that  the  goods  must  be  restored  even  by  a  bond  fide 
purchaser  for  value.  If  stolen  goods  are  sold  otherwise  than  in 
market  overt,  the  true  owner  can  recover  them  from  an  innocent 
purchaser  without  prosecuting  the  thief.* 

The  Larceny  Act,  1861, ^  provides  that — 

"If  any  person  guilty  of  any  such  felony  or  misdemeanour  as  is  Larceny  Act, 
-        1861. 


*  Case  of  Market  Overt,  5  Rep.  836  ; 
Tudor,  L.  C.  Merc.  Law,  274  ;  Com. 
Dig.  Market,  £.  W'hethcr  a  salft  to  the 
shopkeeper  is  protected  is  doubtful  ; 
Hargreare  v.  Spi/ik,  sup, 

'  Cliflon  r.  Chancellor,  Moore,  624  ; 
Sarvy  v.  Faey,  2  And.  115  ;  so  a  sale 
by  sample  has  not  the  privilege  of  market 
overt;  Crane  v.  London  Dock  Co.,  5 
B.  k  S.  313. 


»  24  &  25  Vict.  c.  96,  a.  100. 

^  S.  24  (1). 

*  Lindsay  v.  Cundy,  1  Q.  B.  D.  848. 

«  White  V.  SpeUigue,  13  M.  &  \V.  603  ; 
Lee  V.  Bayes,  18  C.  B.  599;  Wells  v. 
Abrahams,  L.  R.  7  Q.  B.  554. 

7  24  &  25  Vict.  c.  96,  s.  100  ;  Sum- 
mary Juriidiction  Act,  1879  (42  &  43 
Vict  c.  49),  8.  27  (3). 
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Chap.  in.    mentioned  in  the  Act,  in  stealing,  taking,  obtaining,  extorting,  em- 

^ bezzling,  converting,  or  disposing  of,  or  in  knowingly  receiving  anj 

chattel,  money,  valuable  gecnrity,  or  other  property  whatsoever,  shall 
be  indicted  for  such  offence  by  or  on  behalf  of  the  owner  of  the  pro- 
Conviction  of    perty,  and  convicted  thereof,  the  property  shall  be  restored  to  the 
offender.  owner  ; "  and  further,  that  in  every  such  case  the  Court  before  whom 

such  person  is  tried  "shall  have  power  to  award  from  time  to  time 
writs  of  restitution  for  the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner." 


Property 
re-vests, 


when  goods 
have  been 
itclen. 

Sale  of  Goods 
Act,  1893. 


It  was  held  that  on  conviction  the  property  in  the  goods  or 
other  property  re-vested  in  the  true  owner,  even  if  no  writ  of 
restitution  was  awarded,  and  he  could  sue  the  purchaser  for 
trover.^  Now,  by  the  Sale  of  Goods  Act,  1893,^  it  is  enacted  that 
**  where  goods  have  been  stolen,  and  the  offender  is  prosecuted  to 
conviction,  the  property  in  the  goods  so  stolen  re-vests  in  the 
person  who  was  the  owner  of  the  goods,  notwithstanding  any 
intermediate  dealing  with  them,  whether  by  sale  in  market  overt 
or  otherwise.**  '*  Goods,*'  in  this  Act,  include  all  chattels  personal 
except  choses  in  action  and  money .^ 

These  provisions  do  not  affect  the  title  of  a  bond  fide  purchaser 
in  cases  which  come  within  sects.  1,  2,  and  8  of  the  Factors 
Act,  1889,  and  sect.  25  of  the  Sale  of  Goods  Act,  1893.* 

Under  the  Larceny  Act  the  property  re-vested,  even  if  the 
owner,  being  induced  by  fraud,  had  parted  with  his  goods  under 
a  contract  of  sale  which  passed  the  property  to  the  purchaser.^ 
This  has  been  altered  by  the  Sale  of  Goods  Act,  1893,  which 
provides  that  "  where  goods  have  been  obtained  by  fraud  or  other 
wrongful  means  not  amounting  to  larceny,  the  property  in  such 
goods  shall  not  re-vest  in  the  person  who  was  the  owner  of  the 
goods  by  reason  only  of  the  conviction  of  the  offender."  •  It 
must  be  obseiTed  that,  in  the  case  of  goods  obtained  otherwise 
than  by  larceny,  the  Sale  of  Goods  Act  does  not  expressly  take 
away  the  power  of  the  Court  to  order  restitution,  and  it  would 
seem  that  this  power  still  remains. 

By  the  proviso  to  sect.  100  of  the  Larceny  Act,  a  valuable 
security  which  has  been  bond  fide  paid  or  discharged  by  the  per- 
son liable,  or  a  negotiable  instrument  which  has  been  bond  fide 


Silvester,    15   Q.   B. 


1  Scattergood  v, 
506. 

«  S.  24   (1).     See  Payne  v. 
[1895]  1  Q.  B.  653  ;  2  Id.  537. 

'  S.  62. 


inison, 


*  See  post,  p.  78. 

*  Vilmont  v.  Bentley,  12  A  pp.  Cas. 
471,  overruling  Moyce  v.  NewingUm,  4 
Q.  B.  D.  82. 

*  S.  24  (2). 
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transferred  for  value  to  a  person  not  having  notice  of  the  felony    Chap.  HI. 
or  misdemeanour,  does  not  re-vest,  and  cannot  be  ordered  to  be 
restored.^ 

Special  statutory  provisions  ^  were  made  more  than  300  years  Sale  of  horses, 
ago  for  the  protection  of  owners  of  horses  in  case  of  sale,  by  which 
the  passing  of  the  property  in  them,  notwithstanding  sale  in 
market  overt,  is  still  regulated.     The  reasons  for,  and  nature  of, 
such  provisions  are  thus  given  by  Blackstone  : — ^ 

"A  horse  is  so  fleet  an  animal  that  the  stealers  of  tiiem  may  flee  far 
off  in  a  short  space,  and  be  out  of  the  reach  of  the  most  industrious 
owner.  All  persons,  therefore,  that  have  occasion  to  deal  in  horses, 
and  are  therefore  liable  sometimes  to  buy  stolen  ones,  would  do  well 
to  observe,  that  whatever  price  they  may  p;ive,  or  how  long  soever 
they  may  keep  possession  before  it  be  claimed,  they  gain  no  property 
in  a  horse  that  lias  been  stolen,  unless  it  be  bought  in  a  fair  or  market 
overt ;  nor  even  then  unless  the  directions  be  pursued  that  are  laid 
down  in  the  statutes  2  P.  &  M.  c.  7,  and  31  Eliz.  c.  12,  by  which  it  is 
enacted  that  every  horse,  so  to  be  sold,  shall  be  openly  exposed,  in  the 
time  of  such  fair  or  market,  for  one  whole  hour  together,  between  ten 
in  the  morning  and  sunset  in  the  open  and  public  place  used  for  such 
sales,  and  not  in  any  private  yard  or  stable  :  that  the  horse  shall  be 
brought  by  both  the  vendor  and  vendee  to  the  toll-gatherer  or  book- 
keeper of  such  fair  or  market :  that  toll  be  paid  if  any  be  due  ;  and  if 
not,  one  penny  to  the  book-keeper,  who  shall  enter  down  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additions,  and  abode 
of  the  vendee  and  the  vendor;  the  latter,  either  upon  his  own  know- 
ledge, or  the  testimony  of  some  credible  witness.  And,  even  if  all 
these  points  be  fully  complied  with,  yet  such  sale  shall  not  take  away 
the  property  of  the  owner,  if  within  six  months  after  the  horee  is  stolen 
lie  puts  in  his  claim  before  the  mayor,  or  some  justice,  of  the  district 
in  which  the  horse  shall  be  found  ;  and  within  forty  days  after  that, 
proves  such  his  property  by  the  oath  of  two  witnesses  before  such 
mayor  or  justice ;  and  also  tenders  to  the  person  in  possession  such 
price  as  he  bona  fide  paid  for  him  in  market  overt.  But  in  case  any  one 
of  the  points  before  mentioned  be  omitted  or  not  observed  in  the  sale, 
i'uch  sale  is  utterly  void  ;  and  the  owner  shall  not  lose  his  property,  but 
at  any  distance  of  time  may  seize,  or  bring  an  action  for,  his  horse 
wherever  he  happens  to  find  him." 

We  have  already  said  that  mere  transfer  of  possession  operates  Transfer  of 
to  transfer  the  ownership  where  that  is  the  intention.     Where  chattel.^  " 
there  is  no  consideration,  that  is,  in  cases  of  gift,  this  is  the  only  Gift 
manner  in  which  a  transfer  of  the  property  in  a  chattel  capable  of 
delivery  can  be  made  at  law  otherwise  than  by  deed.* 

'  Chichester  v.  Hill,  52  L.  J.  Q.  B.  160.  »  2  Bl.  450. 

^2  k  3  Ph.   &  M.   c.  7  (1555),  and 
31  Eljz.  c.  12  (1589).  *  Post,  Chap.  vi. 
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Chap.  m. 

Contract,  of 
sale. 

Definition. 


'  Sale." 


"  Agreement 
to  sell." 


A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller 
transfers  or  agrees  to  transfer  the  property  in  goods  to  the  buyer 
for  a  money  consideration,  called  the  price.^  There  may  be  a 
contract  of  sale  between  one  part  owner  and  another.^  A 
"contract  of  sale"  includes  an  agreement  to  sell  as  well  as  a 
sale.^  A  *'  sale "  includes  a  bargain  and  sale  as  well  as  a  sale 
and  delivery .2    A  contract  of  sale  may  be  absolute  or  conditional.^ 

Where  under  a  contract  of  sale  the  property  in  the  goods  is 
transferred  from  the  seller  to  the  buyer,  the  contract  is  called  a 
sale,  but  where  the  transfer  of  the  property  in  the  goods  is  to 
take  place  at  a  future  time,  or  subject  to  some  condition  there- 
after to  be  fulfilled,  the  contract  is  called  an  agreement  to  sell.* 
*'  An  agreement  to  sell "  becomes  a  "  sale  "  when  the  time  elapses, 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in 
the  goods  is  to  be  transferred.^ 

The  expressions,  in  this  definition,  "  sale  "  and  "  agreement  to 
sell,"  correspond  to  the  distinction  between  "executed"  and 
"  executory  contracts."  By  an  executed  contract  the  property 
passes  at  the  instant  when  the  contract  is  made ;  by  an  executory 
contract  the  property  does  not  pass  until  some  condition  is 
satisfied.^  Where  the  contract  is  executed  and  passes  the 
property  in  the  goods,  it  operates  as  a  conveyance,  and  is  called 
a  "bargain  and  sale."^ 

Lord  Blackburn  says : — ® 

"It  (the  contract)  may  be  an  agreement  perfectly  binding  on  the 
parties  so  as  to  give  either  of  them  a  remedy  against  the  person  and 
general  estate  of  the  other  for  any  default  in  fulfilling  his  part  of  the 
agreement,  bat  having  no  eflfect  on  the  property  or  right  of  possession 
in  the  goods,  and  givin^f  the  proposed  purchaser  neither  the  rights  nor 
the  liabilities  of  the  proprietor,  so  that  he  has  no  preferable  right  to 
the  goods  themselves,  nor  any  means  of  enforcing  his  demand  against 
them  more  than  any  other  creditor ;  and,  on  the  other  hand,  he  is  not 
liable  to  any  loss  arising  from  the  destruction  or  injury  of  the  goods. 
Such  agreements  are  generally  called  *  executory  agreements.*  Or  it 
may  be  an  agreement  amounting  to  a  bargain  and  sale  of  the  goods, 
transferring  to  the  purchaser  the  general  property  in  the  goods,  and 
with  it  the  rights  and  liabilities  attached  to  property,  so  that  the  pur- 
chaser has  a  specific  interest  in  the  goods  themselves  of  which  he  may 
avail  himself  independently  of  his  remedy  against  the  vendor  on  the 


1  Sale  of  Gooils  Act,  1893,  s.  1  (1). 
a  S.  62(1). 
»  S.  1  (2). 
*  S.  1  (3). 


»  S.  1  (4). 

•  Post,  p.  47. 

'  Shep.  Touch.  221. 

^  Blackburu  ou  Sale,  Introd.  ix. 
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contract,  and,  on  the  other  hand,  making  him  liable  to  the  general    Chap.  m. 

risk  of  any  loss  befalling  the  goods.    Sach  an  agreement  is  sometimes 

called  an  '  executed '  sale,  bat  it  is  more  technically  called  '  a  bargain 
and  sale  *  of  the  goods." 

'WTiere  there  is  a  contract  for  the  sale  of  unascertained  goods,  When  the 
no  property  in  the  goods  is  transferred  to  the  buyer  unless  and  paXs^^ 
until  the  goods  are  ascertained.^     Where  there  is  a  contract  for  Unascer- 
the  sale  of  specific  or  ascertained  goods,  the  property  in  them  is  ^^^^  goods, 
transferred  to  the  buyer  at  such  time  as  the  parties  to  the  contract  ^e^rte^n^ 
intend  it  to  be  transferred.^     To  ascertain  the  intention  of  the  goods. 
parties,  the  terms  of  the  contract,  the  conduct  of  the  parties,  and  l"<^ption  of 
the  circumstances  of  the  case  must  be  considered.^ 

"Specific  goods"  are  goods  identified  and  agreed  upon  at  the  ** Specific" 
time  a  contract  of  sale  is  made.*     "  Future  goods  "  are  goods  to  ^q^^.  "^"^ 
be  manufactured  or  acquired  by  the  seller  after  the  making  of  the 
contract  of  sale.^     Goods  are  in  a  "  deliverable  state  "  when  they  "  Deliverable 
are  in  such  a  state  that  the  buyer  would,  under  the  contract,  be 
bound  to  take  delivery  of  them.* 

Unless  a  different  intention  appears,^  the  following  are  rules  Rules  for 
for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  H^tenUon."^ 
which  the  property  in  the  goods  is  to  pass  to  the  buyer : — 

(1)  Where  there  is  an  unconditional  contract  for  the  sale  of 

specific  goods,  in  a  deliverable  state,  the  property  in  the 
goods  passes  to  the  buyer  when  the  contract  is  made, 
and  it  is  imoMtterial  whether  the  time  of  payment,  or  the 
time  of  delivery,  or  both,  be  postponed.® 

(2)  Where  there  is  a  contract  for  the  sale  of  specific  goods  and 

tlie  seller  is  bound  to  do  something  to  the  goods  for  the 
purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thing  be  done  and  the 
buyer  has  notice  thereof.* 

'  Act  of  1893,  s.  16  ;  Dixm  v.  Votes,  v.  M*MoHne,  5  M.  &  W.  462  ;  55  R.  R. 

5  B.  &  Ad.  340.  678. 

^  S.  17  (1) ;  Sealh  v.  Mowe,  11  App.  «  S.  62  (4). 

Cas.  350,  370,  380  ;  Shepherd  v.  Uarn-  "  S.  18.     Calcutta  Co.  v.  De  Mattos, 

«ft,  L.  R.  5  H.  L.  127  ;  McEniire  v.  32  L.  J.  Q.  6.^329 ;  Furley  v.  BaUs,  33 

Crf}99ley,  [1895]  A.  C.  463.  L.  J.  Ex.  63. 

'  S.17  (2);  Ogg  v.  Shuter,  L.  R.  10  ^  S.   18,  rule  1.     Tarling  v.  BaxUr, 

C.  P.  162 ;  Young  t.  Matthews,  L.  R.  2  6  B.  &  C.  360  ;  30  R.  R.  356  ;  Tudor, 

C.  P.  127.  Merc.  Cases,  308. 

*  S.  62(1).     Blackburn  on  Sale,  152.  '  S.  18,   rule  2.     Clarke  v.  Spencc,  4 

*  S.  62  (1) ;  g.  5.    iralLH  v.  Friend,  10  A.  k  E.  466  ;  43  R.  R.  395  ;  Laidler  v. 
B.  A  C.  446  ;  34  R.  R.  477  ;  HibblewhUe  Burlinson,  2  M.  &  W.  610  ;  Logan  v. 
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Chap.  m.  (3)  Where  there  is  a  contract  for  the  sale  of  specific  goods  in  a 
deliverable  state,  but  the  seller  is  bound  to  weigh, 
measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining 
the  price,  the  property  does  not  pass  until  such  act  or 
thing  be  done,  and  the  buyer  has  notice  thereof.^ 

(4)  When  goods  are  delivered  to  the  buyer  on  approval,  or 
*«  Sale  or  «<  qu  sale  or  return,"  or  other  similar  terms,  the  property 

passes  to  the  buyer  : — (i)  when  he  signifies  his  approval 
or  acceptance  to  the  seller  or  does  any  other  act  adopting 
the  transaction  ;  ^  (ii)  if  he  does  not  signify  his  approval 
or  acceptance  to  the  seller  but  retains  the  goods  without 
giving  notice  of  rejection,  then,  if  a  time  has  been  fixed 
for  the  return  of  the  goods,  on  the  expiration  of  such 
time,  and,  if  no  time  has  been  fixed,  on  the  expiration 
of  a  reasonable  time.  Wliat  is  a  reasonable  time  is  a 
question  of  fact.^ 

(5)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 

future  goods  by  description,  and  goods  of  that  description 
and  in  a  deliverable  state  are  unconditionally  appropriated 
to  the  contract,  by  either  party,  with  the  assent  of  the 
other,  the  property  in  the  goods  thereupon  passes  to  the 
buyer.*  Such  assent  may  be  express  or  implied,  and 
may  be  given  after  the  appropriation  is  made.^  Wliere, 
in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
(whether  named  by  the  buyer  or  not)  for  the  purpose  of 
transmission  to  the  buyer,  and  does  not  reserve  the  right 
of  disposal,  he  does  unconditionally  appropriate  the 
goods  to  the  contract.* 

In  cases  of  this  nature,  when  the  seller  makes  the 
appropriation  pursuant  to  authority  from  the  buyer,  a 

Le  MesuHer,  6  Moore,  P.  C.  116  ;  R%igg  16  Q.  B.  493  ;   Ray  v.  Barker,  4  Ex.  D. 

V.  Minet,   11  East,  210  ;  10  R.  R.  475  ;  279  ;  Elphick  v.  Boriie.%  5  C.  P.  D.  821. 

Acraman  v.  Morrice,  8  C.  B.  449.  4  g.  13,  rule  5  (1)  ;  HfilbuU  v.  Hifk- 

»  S.   18,  rule  3 ;  PurUy  v.   Bates,  33  ^^^  L.  R.  7  C  P.  449  ;  Jeii^ur  v.  SmUK 

L.  J.  Ex.  43  ;  Haiiiicni  v.  Meyer,  6  East,  l.  r.  4  c.  P.  270 ;  Aldridge  v.  Johnsof^, 

614  ;  8  R.  B.  672  ;  Simmons  v.  Swifty  6  7  e  &  B  885 
B.  k  C.  857  ;  29  R.  R.  438. 

2  S.    18,    nile    4    (a)  ;    Kirkham,    v.  Campbell  v.  Mersey  Docks,  14  C.  B. 

ylUenlwroiioK  [1897]  1  Q.  B.  201,  if  the       ^-  ^-  ^'^^' 

buyer  pledges  the  goods.  •  S.  18,  rule  5  (2)  ;   IVait  v.  Baker,  2 

'  S.    18,  rule  4  (b) ;  Moss  v.  Sweet,       Ex.7  ;  Joyce  v.  Sicann,  17  C.Kl^.S,  102. 
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difficult  question  often  arises   whether  the   acts   done    Chap.  m. 
by  the  seller  show  a  revocable  or  a  final  intention  to 
appropriate.^ 

Where  specific  or  subsequently  ascertained  goods  are  sold,  the  Reservation 
seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve  ^g!^\  ^ 
the  right  of  disposal  of  the  goods  until  certain  conditions  are 
fulfilled.^  In  such  case,  notwithstanding  the  delivery  of  the  goods 
to  the  buyer,  or  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission  to  the  buyer,  the  property  in  the  goods  does  not 
pass  to  the  buyer  until  the  conditions  imposed  by  the  seller  are 
MfiHed.®  Where  goods  are  shipped,  and  by  the  bill  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller,  primd  facie,  does  reserve  the  right  of  disposal.^ 

When  the  seller  draws  on  the  buyer  for  the  price,  and  transmits 
the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together,  to 
secure  acceptance  or  payment  of  the  bill  of  exchange,  the  buyer 
is  bound  to  return  the  bill  of  lading  if  he  does  not  honour  the  bill 
of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading,  the 
property  in  the  goods  does  not  pass  to  him,*  though  he  may  be 
able  to  give  a  good  title  to  a  bond  fide  purchaser.^ 

Under  a  "hire   and   purchase"  agreement,  where  goods  are  Hire  and 
hired  upon  the  terms  that  the  hirer  is  to  pay  certain  sums  of  a^^^nu. 
money,  and  upon  payment  of  all  such  sums  the  property  in  the 
goods  is  to  pass  to  him,  but  until  then  is  to  remain  in  the  lessor, 
the  sale  is  conditional,  and  the  property  does  not  pass  until  all 
the  money  is  paid.* 

Unless  the  parties  have  otherwise  agreed,  the  goods  remain  at  Risk  prima 
the  seller's  risk  until  the  property  therein  is  transferred  to  the  -^^^  p^^^^ 
buyer ;  but  where  the  property  is  transferred,  the  goods  are  at  the  perty. 
buyer's  risk  whether  delivery  has  been  made  or  not.''^     If,  however, 
delivery  has  been  delayed  through  the  fault  of  either  party,  the 
f[oods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss 

^  Blackburn  on  Sale,  128.  L.    R.  6   H.   L.    116,    133  ;    CaJin    v. 

'•  S.  19  (1)  ;    MirahUa  v.    Imperial  ^o<^^^«'^  ^^-  n899]  1  Q.  B.  643. 

OiJtman  Bank,  3  Ex.  D.  164  ;  Brandt  v.  ^  -^^«^»  P-  ^^' 

Bwlby,  2  B.  &  Ad.  932  ;  36  R.  R.  796,  '  See  £x  p.  Crawcour,  9  Ch.  D.  419  ; 

delivery  to  buyer  ;  }FaU  v.  Baker,  2  Ex.  ^  ^-  ^"^^^'-^  tl^^^]  2  Q.  B.  318  ;  Helby 

1,  delivery  on  board  ship.  ^-  ^««^^"^«»  [1895]  A.  C.  471. 

7  Sale  of  Goods  Act,  1893,  s.  20.     See 

S.  19  (2) ;  OcfSf  V.  Shuter,  1  C.  P.  D.  j:/p^,cZ:  v.  Barnes,  5  C.  P.  D.  321,  326  ; 

4/.    Sees.  43  (1)  (a).  Sweeliiig  v.  Turner,  L.  R.  7  Q.  B.  310. 

*  8,  19  (3).     Shepherd  v.  Harrison,  See  Chalmers  on  Sale,  61] 

G.P.P.  4 
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Chap.  nL  which  might  not  have  occarred  bnt  for  snch  faolt.^  The  duties 
"  ~  or  liabilities  of  the  seller  or  buyer  as  bailee*  of  the  goods  are  not 
affected  bj  the  above  rules.* 

^^^lere  there  is  an  agreement  to  sell*  specific  goods,  and  subse- 
quently the  goods,  without  any  fault  on  the  part  of  either  party, 
perish  before  the  risk  passes  to  the  buyer,  the  agreement  is 
thereby  avoided.*  This  rule  applies  to  specifically  described 
goods,  whether  in  existence  at  the  time  the  contract  is  made 
or  not.* 

Subject  to  the  provisions  of  the  Sale  of  Goods  Act,  1893,*  and 
of  any  other  statute,^  a  contract  of  sale  may  be  made  in  writing 
(either  with  or  without  seal),  or  by  word  of  mouth,  or  partly  in 
either  way,  or  may  be  implied  from  the  conduct  of  the  parties.^ 
The  law  relating  to  corporations  is  not,  however,  affected  by  this 
rule.' 

It  was  provided  by  the  Statute  of  Frauds  ^^  that : — 


Fonnalitien 
of  the  con- 
tract. 


Contract  for 
sale  of  £10  or 
upwards. 
Stotnte  of 
Fracds, ».  17. 


Lord  Tenter- 
den's  Act, 

8.  «. 


**  No  contract  for  the  sale  of  any  goods,  wares,  and  merchandises, 
for  the  price  of  £10  sterling  or  upwards,  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and  actaallv 
receive  the  same,  or  give  something  in  earnest  to  bind  the  bargain,  or 
in  part  of  payment,  or  that  some  note  or  memorandum  in  writing  of 
the  said  bargain  be  made  and  signed  by  the  parties  to  be  charged  with 
such  contract,  or  their  agents  thereunto  lawfully  authorized." 

A  question  having  arisen  whether  the  statute  applied  to  contracts 
for  the  sale  of  goods  not  at  the  time  capable  of  being  delivered,  it 
was  provided  by  Lord  Tenterden's  Act,*^  in  1828,  that : — 

**  The  said  enactment  [sect.  17  of  the  Statute  of  Frauds]  shall  extend 
to  all  contracts  for  the  sale  of  goods  of  the  value  of  £10  sterling  and 
upwards,  notwithstanding  the  goods  may  be  intended  to  be  delivered 
at  some  future  time,  or  may  not  at  the  time  of  snch  contract  be  actually 
made,  procured,  or  provided,  or  fit  or  ready  for  delivery,  or  Borae  act 
may  be  requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery." 


*  S.  20.  See  Martineau  v.  KUching^ 
L.  R.  7  Q.  B.  454,  456. 

>  SeejM>5^  pp.  54—55. 
3  8.  20. 

*  AnU,  p.  44. 

*  S.  7.  See  Howell  v.  Couplandy  L.  R. 
9  Q.  B.  462 ;  1  Q.  B.  D.  258;  Chalmers 
on  Sale,  21. 

*  Sale  of  Goods  Act,  1898,  s.  3. 

'  See  Merchant  Shipping  Act,  1894, 


8S.  24,  26,  65,  as  to  sale  of  ships,  post, 
p.  110.  See  54  Geo.  8,  c.  56,  s.  4,  as  to 
sale  of  sculpture  with  copvright,  pod 
p.  254. 

•  Brogdm  v.  Metrop.  R.  Co,,  2  App. 
Cas.  666. 

*  Sale  of  Goods  Act,  1898,  s.  8. 
^  29  Car.  2,  c.  3,  s.  17. 

"  9  Geo.  4,  c  14,  s.  7. 
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Both  these  enactments  are  now  repealed  by  the  Sale  of  Goods    Chap.  IIL 
Act,  1893/  and  the  following  pro\risions  are  substituted  : — ^  Sale  of  Goods 

**(1)  A  contract  for  the  sale  of  any  goods  of  the  value  of  £10  or  ^^^^^^^^^ 
upwards  shall  not  be  enforceable  by  action  unless  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  contract, 
or  in  part  payment,  or  unless  some  note  or  memorandum  in 
writing  of  the  contract  be  made  and  signed  by  the  party  to 
be  charged  or  his  agent  in  that  behalf." 

"(2)  The  provisions  of  this  section  apply  to  every  such  contract, 
notwithstanding  that  the  goods  may  be  intended  to  be  de- 
livered at  some  future  time,  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided,  or  fit  or 
ready  for  delivery,  or  some  act  may  be  requisite  for  the 
making  or  completing  thereof,  or  rendering  the  same  fit  for 
delivery.* 

"(3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this 
section  when  the  buyer  does  any  act  in  relation  to  the  goods 
which  recognizes  a  pre-existing  contract  of  sale,  whether 
there  be  an  acceptance  in  performance  of  the  contract  or 
not."  5 

In  sect.  17  of  the  Statute  of  Frauds  the  words  were  "price"  "Value." 

Price  " 
of  £10,   but   in   sect.  7  of  Lord   Tenterden's  Act,  the  words 

were  "value  "  of  £10,  and  it  was  decided  that  the  effect  of  the 

latter  enactment  was  to  substitute  "value"  for  "price"  in  sect.  17 

of  the  Statute  of  Frauds.*     The  word  "  value  "  is  therefore  used 

in  the  present  Act. 

In  the  Statute  of  Frauds  it  was  provided  that  the  contract  Contract  not 
should  not  "  be  allowed  to  be  good,"  and  it  was  decided  that  this  unenforce- 
did  not  render  the  contract  void  or  illegal,  but  only  unenforceable,  *^^®* 
unless  its  existence  could  be  proved  in  one  of  the  alternative 
manners  provided  by  the  Act.^     The  present  Act  gives  effect  to 
these  decisions,  and  provides  that  the  contract  "  shall  not  be 
enforceable  by  action."® 

In  the  Act  of  1893  the  words  "  party  to  be  charged  or  his  agent "  Signature 
have  been  substituted  for  the  words  "parties  to  be  charged  .  .  .  beclm%^.''* 
or  their  agents  "  in  the  Statute  of  Frauds  ;  for  it  was  always  held 
to  be  sufficient  if  the  note  or  memorandum  was  signed  by  the 
party  against  whom  the  contract  was  sought  to  be  enforced.' 

*  S.  60.  7  Maddison  v.  AlcUrton,  8  App.  Cas. 

*  S.  4.  488. 

»  8.  4  (1).  8  xaylor  v.  G.  E.  R.,  [1901]  1  K.  B. 

*  S.  4  (2).  774. 

'  S.  4  (3).  »  See  Jteicss  v.  Fickdey,  L.  R.  1  Ex. 

*  Barman  v.  Eeeve,  18  C.  B.  687.  842. 

4    (2) 
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"  Goods,"  in  the  Act  of  1893,^  include  all  chattels  personal, 
other  than  things  in  action  and  money ;  *  emblements ; '  industrial 
growing  crops ;  *  and  things  attached  to  or  forming  part  of  the 
land  which  are  agreed  to  be  severed  before  sale  or  under  the 
contract  of  sale.* 

The  provisions  of  sect.  4  of  the  Act  of  1898  apply  only  to  a 
contract  of  sale,  and  a  contract  of  sale  of  goods  must  be  carefully 
distinguished  from  other  similar  contracts.  If  a  man  purchases 
from  a  tailor  a  coat  which  the  tailor  has  to  make  from  his  own 
materials,  the  contract  is  clearly  an  executory  contract  of  sale ;  if 
a  man  employs  a  tailor  to  make  a  coat  from  his  (the  employer's) 
materials,  the  contract  is  clearly  one  to  do  work  and  not  one  of 
sale.  There  are,  however,  some  intermediate  cases  where  the 
person  who  does  the  work  also  supplies  the  materials :  such  cases 
present  great  difficulty.  If  a  man  employs  a  printer  to  print  a 
book,  the  printer  finding  the  materials,  or  a  solicitor  to  draw  a 
deed  on  parchment  belonging  to  the  solicitor,  it  would  be  an 
abuse  of  language  to  call  such  a  contract  a  contract  of  sale ;  •  for 
neither  the  book  nor  the  deed,  when  completed,  becomes  the 
property  of  the  printer  or  solicitor ;  the  employer  has  such  a 
property  in  the  book  or  deed  as  would  entitle  him  to  restrain  the 
printer  or  solicitor  from  selling  it  to  another.  Probably,  in  cases 
of  this  natui'e,  the  question  whether  the  contract  is  one  of  sale  or 
for  work  and  materials  depends  upon  whether  the  employer  has 
some  previous  property  in  the  thing  completed,  and,  if  he  has, 
the  contract  is  one  to  do  work,  and,  if  he  has  not,  is  one  of  sale.' 
A  contract  to  make  and  attach  a  thing  to  land,  or  to  an  existing 
chattel,  belonging  to  the  employer,  is  a  contract  for  work  and 
materials,  and  not  a  contract  of  sale.® 

Where  the  consideration  for  the  transfer  of  the  property  in 
goods  from  one  person  to  another  consists  of  other  goods,  the 
contract  is  not  one  of  sale,  but  of  exchange  or  barter ;  •  but  if  the 


»  S.  62  (1). 

2  See  ffumble  v.  Mitchell,  11  A.  &  E. 
205  ;  52  R.  R.  318  ;  Colonial  Bank  v. 
Whinney,  11  App.  Cas.  426. 

»  Marshall  v.  Great,  1  C.  P.  D.  35. 

*•  Marshall  v.  Oreeri,  sitp, 

*  See  Lavenj  v.  PurselU  3ft  Ch.  D. 
508  ;  Marshall  v.  Orecn,  1  C.  P.  D.  35, 
42.     Uiisevercd  *' tenants  fixtures"  are 


not  "  goods  •'  ;  Lee  v.  Qaskdl,  1  Q.  B.  D. 
700. 

•  Clay  V.  Yaies,  1  H.  &  N.  73. 

7  Lee  V.  QHjffin,  80  L.  J.  Q.  B.  252 ; 
1  Law  Quarterly,  p.  8. 

8  Clark  V.  Bulniei*,  11  M.  &  W.  243 ; 
Anglo- Egyptian  Co.  v.  Rennie,  L.  R.  10 
C.  P.  271. 

»  BarrUm  v.  Lxike,  14  M.  &  W,  139. 
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consideration  consists  partly  of  goods  and  partly  of  money,  it    Chap.  m. 
seems  that  the  contract  is  one  of  sale.^ 

On  reference  to  the  statute  ^  it  will  be  observed  that  there  are 
three  alternative  ways  in  which  the  contract  may  be  evidenced : — 

(1)  The  first  alternative  is  that "  the  buyer  shall  accept  part  of  1.  Acceptance 
the  goods  so  sold,  and  actually  receive  the  same."  ^  receipt 

This  has  been  thus  stated,  "Acceptance  and  actual  receipt 
mean  a  delivery  of  possession  under  the  contract  for  sale."  * 

Acceptance  and  actual  receipt  do  not  preclude  the  buyer  from 
questioning  the  quantity  or  quality  of  the  goods,  or  from  disputing 
the  fact  of  the  performance  of  the  contract  by  the  seller ;  *  they 
merely  supply  the  want  of  a  written  memorandum  of  the  contract. 

Acceptance  and  receipt  were  sometimes  confused  in  the  earlier 
cases,^  but  they  must  be  distinguished.  Receipt  of  the  goods  by 
the  buyer  may  be  evidence  of  his  intention  to  accept,  but  is  not 
acceptance.  There  may  be  acceptance  without  receipt,  or  receipt 
without  acceptance ;  both  acceptance  and  receipt  must  be  proved 
in  order  to  bring  a  case  within  this  alternative. 

An  acceptance  of  goods  within  this  section  is  when  "the  buyer  Acceptance, 
does  any  act  in  relation  to  the  goods  which  recognizes  a  pre- 
existing contract  of  sale,"  *  whether  the  goods  have  been  accepted 
in  performance  of  the  contract  or  not.* 

"Acceptance"  is  here  defined  only  for  the  purposes  of  this 
section,  and  is  a  different  thing  from  the  acceptance  which  binds 
a  purchaser  to  pay  for  goods.^ 

Instances  of  acts  which  amount  to  an  '^  acceptance  "  for  this 
purpose  are  : — Comparing  the  goods  with  a  sample ;  ®  taking 
samples  from  the  bulk  after  the  contract ;  •  selling,  or  oflfering  to 
sell,  the  goods  to  a  sub-purchaser ;  ^^  keeping  and  dealing  with  a 
delivery  order,  *^  or  bill  of  lading,^*  sent  to  the  buyer  by  the  seller. 

»  Aldridge  v.  Johnson,  26  L.  J.  Q.  B.  7  AbboU  v.  IFolsey,  [1896]  2  Q.  B.  97, 

296 ;  Shddon  ▼.  Cox,  3  B.  &  C.  420.  100.     See  s.  35  of  the  Act  of  1898. 

«  Sale  of  Goods  Act,  1898,  s.  4  (1).  s  p^ge  y,  Morgan,  15  Q.  B.  D.  228  ; 

»  PoUock  and  V^right,  71.  AbboU  v.  JFolsey,  iup. 

*  MorUm  r.  TibbeU,U(i,  B.  428  ;  ,  ^^^^  ^  ^^  2  C.  B.  N.  S.  840. 
Page  V.  Morgan,  15  Q.  B.  D,  228  ;  Tay-  ,„  ^  ,.  «,«.,««  ^ 
for  T.  Smith,  [1S9S]  2  Q.  B.  65.            ^  ^'Chaphn  t^  Rogers,  1  East^  192 ;  6 

*  CastU  T.  Sworder,  6  H.  &  N.  828  ;  ^  ^  ^49  »  BUf^n^  j.  (MyUm,  7 
Marvin  y,  WaUis,  6  E.  &  B.  726.  Taunt.   597  ;  18  K  R.  602;  Taylor  v. 

*  Act  of  18J»8,  ».  4  (8),  anU,  p.  51  ;  ^'  ^'  ^'  ^1901]  1  K.  B.  774. 

A\Jbca  V.  Wd9ty,  [1895]  2  Q.  B.  97  ;  "  Carina  v.  Homt,  16  M.  h  W.  119. 

Taylor  y,  0,  E.  R.,  [1901]  1  K.  B.  774.  "  Currie  v.  Andertm,  2  E.  ft  B.  692. 
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With  regard  to  **  actual  receipt,"  it  is  important  to  remember 
that,  as  in  the  case  of  acceptance,  actual  receipt  is  only  evidence 
of  the  existence  of  the  contract ;  it  does  not  prove  that  the  seller 
has  performed  his  part  of  the  contract. 

The  question  as  to  what  amounts  to  actual  receipt  is  not  free 
from  difficulty,  and  it  depends  in  part  upon  the  question  in  whose 
possession  the  goods  are  at  the  time  of  the  contract  of  sale. 
They  may  be — (1)  in  the  possession  of  the  seller,  or  (2)  in  the 
possession  of  some  person  as  his  agent  or  bailee,  who  may  be 
either  a  stranger  or  the  buyer  himself. 

It  will  be  found  in  all  cases  of  "  actual  receipt "  that  either  the 
possession*  of  part  of  the  goods  is  changed,  or,  if  this  is  not  the 
case,  that  the  character  of  the  possession  is  changed. 

First,     Suppose  the  goods  to  be  in  the  possession  of  the  seller. 

In  this  case,  if  the  buyer  removes  any  part  of  the  goods  by 
virtue  of  the  contract,  he  has  **  actually  received  "  them. 

Where  the  seller  delivers  goods  to  a  common  carrier  for  convey- 
ance to  the  buyer,  they  pass  out  of  the  seller's  possession,  but  do 
not  pass  into  the  possession  of  the  buyer,  and  yet,  by  an  anomaly, 
the  delivery  to  the  carrier  is  considered  as  '*  actual  receipt "  by 
the  buyer.  In  other  words,  the  common  carrier  is  considered  as 
the  agent  of  the  buyer  for  the  purpose  of  receiving,  though  not  of 
accepting,  the  goods  ;^  and,  on  goods  being  delivered  to  the 
carrier,  he  becomes  the  bailee  of  the  buyer,  not  of  the  seller. 

If  the  seller  agrees  with  the  buyer  that  he  will  hold  the  goods 
for  him,  this  changes  the  character  of  the  possession  of  the  seller, 
so  that  he  becomes  the  bailee  of  the  buyer,  and  amounts  to  actual 
receipt  by  the  buyer.* 

Secondly.  Where,  at  the  time  of  the  sale,  the  goods  are  in  the 
possession  of  a  third  person  as  bailee  for  the  seller.  In  this  case, 
the  agreement  of  the  seller  and  buyer,  with  the  assent  of  the 
bailee,  that  the  bailee  shall  hold  the  goods  for  the  buyer,  operates 
as  an  "actual  receipt"  by  the  buyer.  No  change  of  possession 
takes  place  ;  it  remains  with  the  bailee  ;  but  the  character  of  his 
possession  is  changed ;  he  was  bailee  for  the  seller,  he  becomes 
bailee  for  the  buyer.     But  the  mere  giving  of  a  delivery  order  to 


»  Hart  V.  Bush,  £.  B.  &  K  494 ; 
Hunt  y.  Heeht,  8  Ex.  814;  Smith  v. 
Hudson,  6  B.  &  S.  431 ;  Norman  v. 
Phaiipt,  14  M.  &  W.  277. 


«  Fknore  v.  Stone,  1  Taunt  458 ; 
Marvin  v.  fFallia,  6  £.  &  B.  726; 
Cuaaok  v.  Hobinaon,  1  B.  Jc  S.  299. 
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the  buyer  by  the  seller  does  not  operate  as  an  '*  actual  receipt  *'    Chap.  HI. 
by  the  buyer  until  it  has  been  assented  to  by  the  bailee.^ 

Thirdly,     The  goods  may,  at  the  time  of  the  contract  of  sale,  Buyer  in 
be  in  the  possession  of  the  buyer  as  bailee  of  the  seller.  poMeasion  as 

In  this  case  there  can  be  no  change  of  possession,  but  the 
character  of  the  possession  may  be  changed ;  instead  of  holding 
the  goods  as  bailee  of  the  seller,  the  buyer  may  hold  them  as 
owner,  and  this  will  amount  to  an  ** actual  receipt"  by  him. 
Evidence  of  acts  of  the  buyer  which  are  inconsistent  with  his 
holding  the  goods  as  bailee  is  sufficient  to  show  that  the  character 
of  his  possession  is  changed.^ 

Acceptance  and  actual  receipt  need  not  be  contemporaneous.  Acceptance 
Acceptance   may  precede  or  follow  the   receipt.     If  the  buyer  need^t  be 
resells  the  goods  before  the  seller  has  parted  with  them  or  agreed  eontempo- 
to  hold  as  bailee  for  the  buyer,  the  acceptance  necessarily  precedes 
the  receipt ;  if  the  seller  dispatches  them  by  a  common  carrier 
before  acceptance  by  the  buyer,  the  receipt  necessarily  precedes 
the  acceptance ;  and,  lastly,  in  the  case  of  the  buyer  selecting 
goods  in  a  shop,  buying  them  and  taking  them  away  with  him, 
acceptance  and  receipt  are  contemporaneous.^ 

(2)  The  second  alternative  is  giving  "something  in  earnest  to  2.  Earnest  or 
bind  the  contract  or  in  part  payment."  P^^  payment. 

Earnest  and  part  payment  are  often  confounded,  but  they  are 
of  totally  diflferent  natiu'es.  Payment,  and  therefore  part  payment, 
cannot  be  made  until  the  contract  is  concluded,  while  earnest  is 
given  for  the  purpose  of  binding  the  contract.  In  other  words, 
payment  is  made  after  the  contract ;  earnest  is  given  simultaneously 
with  the  conclusion  of  the  contract.  Part  payment  is  part  of  the 
price,  earnest  is  not,  as  a  rule,  part  of  the  price ;  *  payment  must 
be  in  money ;  earnest  need  not  be  money.* 

It  may,  perhaps,  be  necessary  to  point  out  that,  as  the  buyer 
must  "  give  "  the  earnest,  merely  stroking  the  hand  of  the  seller 
with  a  shilling  and  not  giving  it  to  him  is  not  sufficient." 

Sometimes  it  is  intended  that  a  debt  due  from  the  seller  to  the   Part  payment 
buyer  should  be  set  oflf  against  the  price  and  operate  as  part 
payment,   and   the   question   then   arises  whether   this   is   part 

*  Farina  v.  H<nru,  16  M.  &  W.  119  ;  »  Cusack  v.  JRobinsan,  1  B.  &  S.  299. 
Godisv.  Hose,  17  C.  B.  229.  *•  ffowe  v.  Smith,  27  Ch.  D.  101. 

•  Edan  v.  IhidJUld,  1  Q.  B.  302  ;  *  Blenkiiisop  v.  Clayton,  7  Taunt. 
LiUywhiU  V.  Devereux,  15  M.  &  \V.  285.  597  ;  18  R.  R.  602. 
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payment  within  the  section.  It  appears  to  be  established  that  if 
the  agreement  for  set-ofF  is  part  of  the  contract  of  sale  which  it 
is  wished  to  prove,  the  set-oflf  is  not  part  payment  within  the 
section ;  but  that,  on  the  other  hand,  if  the  agreement  for  a  set-off 
is  made  independently  of  the  contract  of  sale,  it  may  operate  as 
part  payment  within  the  section.^ 

(3)  The  third  alternative  is  that  "  some  note  or  memorandum 
in  writing  of  the  contract  be  made  and  signed  by  the 
party  to  be  charged,  or  his  agent  in  that  behalf." 

The  note  or  memorandum  must  contain  aU  the  essential  terms 
of  the  contract.*  It  must  describe  the  parties  by  name  or  other 
suflBcient  description,^  the  goods  sold,*  the  price  if  it  has  been 
agreed,^  and  any  other  express  term  of  the  contract.* 

If  no  agreement  has  been  come  to  as  to  the  price  of  the  goods, 
there  is  an  implied  agreement  to  pay  what  the  goods  are  reasonably 
worth,^  but  this  need  not  be  stated  in  the  note  or  memorandum.^ 

There  is  an  important  distinction  between  a  contract  reduced 
into  writing  and  signed  by  both  parties,  and  a  **  note  or  memo- 
randum" suflScient  to  satisfy  the  statute.  In  the  first  case 
evidence  is  not  admissible  to  show  that  the  contract  is  not  that 
which  is  expressed  in  writing;*  in  the  latter  case  evidence  is 
admissible  to  show  that  a  document  which  seems  to  show  a 
complete  contract  does  not  truly  record  the  contract  which  was 
in  fact  made,  or  that  no  contract  was  in  fact  concluded.^^  The 
statute  is  **a  weapon  of  defence,  not  offence,  and  it  does  not 
make  any  signed  instrument  a  valid  contract  by  reason  of  the 
signature,  if  it  is  not  such  according  to  the  good  faith  and  real 
intention  of  the  parties."  ^^ 


»  TFalker  v.  Nussey,  16  M.  &  W.  302  ; 
Norton  v.  DavUon,  [1899]  1  Q.  B.  401. 
Benjamin  on  Sale,  204. 

*  EgerUm  v.  Mathews,  6  East,  307  ; 
8  R.  R.  489  ;  M'Clean  v.  Nicolle,  9 
W.  R.  811. 

'  Vandenhergh  v.  Spooner,  L.  R.  1  Ex. 
316  ;  Newell  v.  Radford,  L.  R.  3  C.  P. 
.*i2  ;  Allen  v.  Bennet,  3  Taunt.  167  ;  12 
R.  R.  633. 

*  Thornton  v.  Kempater,  6  Taunt.  786 ; 
15  R.  R.  668  ;  Shardlow  v.  Cotterell,  20 
Ch.  D.  90. 

»  Elmore  v.  KingscoU,  5  B.  &  C.  583  ; 


29  R.  R.  341 ;  Acebal  v.  Levy,  10  Ring. 
376. 

•  Cooper  V.  Smith,  15  East,  103  ; 
13  R.  R,  397 ;  Feirce  v.  Corf,  L.  R.  9 
Q.  B.  210 ;  M'Clean  v.  Nicolle,  9  W.  R. 
811  (as  to  quality). 

7  Sale  of  Goods  Act,  1893,  s.  8  (2). 

«  Hoadly  v.  M'Laine,  10  Bing.  482. 

»  Elph.  N.  k  C.  Interp.  36. 

*®  Husaey  v.  Home-Payne,  4  App.  Cas. 
320;  Bristol  Co,  v.  Maggs,  44  Ch.  D. 
616  ;  Bellamy  v.  Dehenham,  45  Id.  493  ; 
PattU  V.  Homibrook,  [1897]  1  Ch.  25. 

"  Jervis  v.  Berridge,  8  Ch.  360,  per 
Lord  Selbome. 
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It  is  hardly  necessary  to  say  that  evidence  of  the  circumstances    Chap.  IIL 

of  the  parties  to  the  contract  is  admissible  for  the  purpose  of  ^^~[~^ 

ascertaining  in  what  meanings  they  used  the  words  in  the  note,  dence. 

This  is  part  of  the  general  law  as  to   the   interpretation  of 

documents.^ 

Bearing  in  mind  that,  at  common  law,  it  is  competent  to  the  Variation  of 
.  Ill  the  contract, 

parties  to  a  written  contract,  not  under  seal,  to  alter,  vary,  or 

revoke  it  by  parol,  it  might  be  supposed  that  a  similar  inile 
apphed  to  a  contract  evidenced  by  a  note  in  writing  under  this 
section.  But  this  is  not  the  case ;  for,  though  the  parties  may 
revoke  the  contract  by  parol,*  they  cannot  vary  it  by  parol;* 
the  reason  apparently  being  that  the  only  contract  made  enforce- 
able by  the  note  in  writing  is  the  contract  of  which  that  writing 
is  a  note,  so  that  if  the  contract  is  varied  by  parol,  the  writing  is 
no  longer  a  note  of  the  contract  as  varied,  and  therefore  the 
written  note  does  not  show  the  contract  as  varied. 

The  note  of  the  contract  may  be  contained  in  several  documents.  Note  con- 
and  one  only  of  such  documents  need  be  signed.*     The  several  several  docu- 
documents  must  be  annexed  to  each  other,  or  the  connection  mente. 
between  them   must  appear  upon  the  face  of  the  documents.* 
Parol  evidence  is  not  admissible  for  the  purpose  of  connecting  the 
documents  ;  *  but  it  is  admissible  to  identify  a  document  referred 
to,  or  to  show  that  a  reference,  which  may  be  to  a  document,  is 
in  fact  such  a  reference.^ 

It  will  be  observed  that  the  signature  required  is  that  of  **  the  Signature. 

party  to  be  charged  or  his  agent  in  that  behalf.*'     The  signature 

of  the  party  seeking  to  enforce  the  contract  is  not  necessary.* 

The  effect  of  this  is  somewhat  curious.     The  contract  can  be 

enforced  only  against  the  person  who  has  signed  the  note  or 

memorandum,  so  that  in  effect  the  contract  is  or  is  not  enforceable 

at  the  election  of  the  party  who  does  not  sign.^ 

The   signature    need   not   be    at    the    end    of  the    note    or  Place  and 
°  mode  of 


signature. 


»  See  Elph.  N.  k  C.  Interp.,  chap.  4.  688  ;  Lever  v.  KoffUr,  [1901]  1  Cli.  548; 

'  Go8t  V.   Nugent,   5   B.  &  Ad.  68 ;  BirJanyr  y,  Darnell,  1  Sm.  L.  C.  809. 

Uiyr^n  v  Bain,  L.  R.  10  C.  P.  15.  6  Long  v.   Millar,   4  C.  P.  D.  450  ; 

'  Plevins  V.  Downing,  1  C.  P.  D.  220  ;  Taylor  v.  Smith,  sup.  at  p.  74. 

^^ie  v.  Ward,  L.  R.  2  Ex.  135.  «  Layihoarp  v.   Bryaiit,   2  B.  N.   C. 

*  BuydeU  v.  Drummond,  11  East,  142  ;  -ok     r  •           7  »     i.       r»   /     >•  u  i,  xr 

10  R.  R.  450  ;  Cave  v.  nLiings,  7  Q.  B.  ^^^  ^  ^^^'^^^  ^"""^  ^-  ^''* '  «'  *  ^• 

D.  125;  Studd^  V.   Watson,  28  Ch.  D.  ^^^• 

305 ;  Taylor  y.  Smith,  [1898]  2  Q.  B.  ^  ^^^  v.  Picksley,  L.  R.  1  Ex.  342  ; 

«;  Pearee  v.  Gardner,  [1897]  1  Q.  B.  Smith  v.  Neale,  2  C.  B.  N.  S.  67. 
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When  it  must 
be  made. 


Chap.  in.  memorandum ;  it  is  sufficient  if  it  is  so  introduced  as  to  govern 
and  authenticate  every  material  or  operative  part  of  it.^  If  the  name 
appears  in  an  unusual  position,  it  is  a  question  of  fact  in  each 
case  whether  it  was  intended  as  a  signature.*  Signature  may  be 
by  print,  mark,  initials,  or  stamp.* 

The  note  or  memorandum  need  not  be  contemporaneous  with 
the  contract,  but  may  be  signed  either  before  or  after  the  contract 
is  concluded.  For  instance,  it  may  be  contained  in  a  written 
proposal  which  is  afterwards  verbally  accepted,*  or  in  the  minutes 
of  a  meeting,^  or  in  a  subsequent  letter  repudiating  liability  under 
the  contract.*  It  must,  however,  be  in  existence  when  an  action 
upon  the  contract  is  comviencedJ 

It  is  immaterial  for  what  purpose  the  note  is  made,  or  to  whom 
it  is  addressed ;  any  writing  embodying  the  terms  of  a  contract 
and  signed  by  the  person  to  be  charged  is  sufficient.®  Thus,  a 
recital  in  a  will®  or  deed,^^  a  letter  referring  to  an  unsigned 
document,^^  an  affidavit  made  in  other  proceedings,^  or  a  letter 
written  to  a  third  person,^*  may  be  sufficient. 

The  authority  of  an  agent  to  sign  must  be  determined  according 
to  the  ordinary  rules  of  agency,^*  but  one  party  cannot  be  the 
agent  of  the  other  to  sign  for  him.^^  An  auctioneer  is  the  agent 
of  both  buyer  and  seller,  and  a  memorandum  signed  by  him,  at 
the  time  of  the  sale,^*  will  bind  both  parties ;  ^^  an  auctioneer's 
clerk  also  may  be,  and  very  often  is,  the  agent  of  the  purchaser 
to  sign  his  name.^® 


Immaterial 
to  whom 
addressed,  or 
for  what 
purpose 
made. 


By  agent. 


1  Caton  V.  Caton,  L.  R.  2  H.  L.  127  ; 
Evans  v.  Hoare,  [1892]  1  Q.  B.  698  ; 
Re  Hoijle,  [1893]  1  Ch.  84. 

*  Johnson  v.  Dodgson,  2  M.  &  W. 
653  ;  DurrcU  v.  Evans,  1  H.  &  C.  174 ; 
Sivis  V.  Landray,  [1894]  2  Oh.  318, 

'  See  notes  to  li^aiib  v.  fFarlters,  1 
Sm.  L.  C.  331. 

*  Reuss  V.  ricksUy,  L.  R.  1  Ex.  342 ; 
Re  New  EberJtardt  Co.,  43  Ch.  D.  118. 

'  J<yiU8  V.  Victoria  Co,,  2  Q.  B.  D. 
314. 

«  Bailey  v.  Sweeting,  9  C.  B.  N.  S. 
843  ;  IVilkinsan  v.  Evans,  L.  R.  1  0.  P. 
407,  411. 

7  Lucas  V.  IHxon,  22  Q.  B.  D.  367 ; 
Re  Boyle,  [1893]  1  Ch.  84.  97. 

8  Re  Hoyle,  [1893]  1  Ch.  84,  98,  99. 

*  Re  Ifoyle,  sup. 


»o  Re  Holland,  [1902]  2  Ch.  860. 

"  John  Griffiths  Corp,  v.  Humber, 
[1899]  2  Q.  B.  414. 

"  Barkworth  v.  Young,  4  Drew.  1 ; 
9GQ  Lucas  V.  Dixon,  22  Q.  B.  D.  357. 

"  Gibson  v.  Holland,  L.  R.  1  C.  P.  1. 

"  See  notes  to  Wain  v.  Warlters,  1 
Sm.  L.  C.  334.     Post,  Chap.  v. 

»*  Sharman  v.  Brandt,  L.  R.  6  Q.  B. 
720  ;  John  Griffiths  Corp.  v.  Humber, 
sup, 

!•  Mews  V.  Carr,  1  H.  &  N.  484  ;  Bdl 
V.  Balls,  [1897]  1  Ch.  663,  post,  p.  78. 

»7  Simon  v.  Metivier,  1  W.  Bl.  599 ; 
Beer  v.  London,  20  Eq.  412,  426  ;  WkiU 
Y,  Proctor,  4  Taunt.  209  ;  13  R.  R.  580. 

w  Bird  V.  BovMtr,  4  B.  *  Ad.  448; 
Sims  V.  Landray,  [1894]  2  Ch.  818; 
Bell  V.  BalU,  [1897]  1  Ch.  663. 
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Contracts  not 
to  be  per- 
formed within 
one  year. 


Since  executory  contracts  of  sale  are  included  within  sect.  4  of    Chap.  IIL 
the  Sale  of  Goods  Act,  1898,  the  operation  of  the  following  section 
of  the  Statute  of  Frauds  must  be  very  limited  in  regard  to  the 
sale  of  goods : — 

"No  action  shall  be  brought  ....  (5)  upon  any  agreement  that  is  statute  of 
not  to  be  performed  within  the  space  of  one  year  from  the  making  Frauds,  s.  4. 
thereof,  unless  the  agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandam  or  note  thereof,  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith  or  some  other  person  thereunto 
by  him  lawfully  authorized.'*  ^ 

"  Where  the  agreement  distinctly  shows  upon  the  face  of  it  that 
the  parties  contemplated  its  performance  to  extend  over  a  greater 
space  of  time  than  one  year,  the  case  is  within  the  statute ;  but 
where  the  contract  is  such  that  the  whole  may  be  performed 
within  a  year,  and  there  is  no  express  stipulation  to  the  contrary, 
the  statute  does  not  apply."  ^  It  has,  however,  been  decided  that 
where  the  whole  of  what  has  to  be  done  by  one  party  is  to  be 
performed  within  a  year,  the  case  is  not  within  the  statute.* 

It  remains  to  be  added  that  where  in  an  action  it  is  intended  Pleading, 
by  either  party  to  rely  upon  sect.  4  of  the  Sale  of  Goods  Act, 
1898,  or  on  the  Statute  of  Frauds,  in  answer  to  a  claim,  he  must 
raise  such  matter  by  his  pleading  in  the  High  Court,*  or  by 
notic«  in  the  County  Court.^ 


»  29  Car.  2,  c.  8,  8.  4.  See  notes  to 
VAtr  V.  CmnpUm,  1  Sm.  L.  C.  316. 

'  ^fAixh  V.  Strawhridge,  2  C.  B.  816, 
per  Tindal,  C.J.  ;  see  McGregor  v. 
MeOrtgirr,  21  Q.  B.  D.  424  ;  Smith  v. 
Gold  Coast  Co,,  [1903]  1  K.  B.  285,  588. 

*  DotuUan  v.  Bead,  3  B.  &  Ad.  899 ; 


Cherry  v.  Heining,  4  Ex.  631  ;  Miles  v. 
liew  Zealand  Co.,  32  Ch.  D.  266;  MU- 
80in  V.  Stafford,  80  L.  T.  690. 

*  R.   S.   C.  Ord.   XIX.,   r.  15.     See 
Brunning  v.  Odhams,  75  L.  T.  602. 

*  Brutton  v.  Branson,  [1898]  2  Q.  B. 
219. 
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CHAPTEK  IV. 
SALE  OF  GOODS — {continited). 

Delivery — Seller's  Lien — Stoppage  in  Transitu — Represent<Uion — 
Condition  Precedent —  Warranty — Bills  of  Lading, 

Chap.  IV.  As  we  have  already  said,  although  goods  be  not  delivered  the 
buyer  may  become  the  owner  of  the  goods ;  but,  where  they  have 
not  been  paid  for,  the  property  in  them  may  pass  to  the  buyer 
subject  to  the  lien  of  the  seller  for  the  unpaid  purchase-money. 
The  buyer,  having  the  property  in  the  goods,  has  prima  facie  the 
right  to  possess  them  ;  but  this  right  may  be  made  conditional  by 
the  terms  of  the  agreement. 

Delivery.  It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer 

to  accept  and  pay  for  them,  in  accordance  with  the  terms  of  the 

Dntj  of  seller  contract.^     Unless  otherwise  agreed,  delivery  of  the  goods  and 

an  uyer.  payment  of  the  price  are  concurrent  conditions  ;  that  is  to  say,  the 
seller  must  be  ready  and  willing  to  give  possession  of  the  goods  to 
the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready 
and  willing  to  pay  the  price  in  exchange  for  possession  of  the 
goods.* 

Pkce  of  It  depends  upon  the  contract  between  the  parties  in  each  case, 

whether  the  buyer  must  take  possession  of  the  goods  or  the  seller 

send  them  to  the  buyer.*    But  apart  from  any  contract,  the  place 

of  delivery  is  the  seller's  place  of  business,  if  he  have  one,  and,  if 

not,  his  residence.*    If,  however,  the  contract  is  in  respect  of 

specific  goods,  which  are,  to  the  knowledge  of  the  parties,  in  some 

other  place  at  the  time  of  the  contract,  then  that  place  is  the  place 

of  delivery.* 

Time  of              If  the  seller  is  bound  to  send  the  goods  to  the  buyer,  and  no 
deli?ery. "^ 

1  Sale  of   Goods   Act,    1893,   s.   27.  >  lb.  a.  28.    See  notes  to  OutUr  t. 

Delivery  isdefined,s.  62(1).  See  Pollock      ^"^^^^  ^^^,\^^']!:    Seeibmstfr. 

'  »  \  /  Aramayo,  88  L.  T.  885. 

and  Wright  on  Possession,  48.  »  lb,  s.  29  (1). 
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time  is  fixed,  he  must  send  them  within  a  reasonable  time.^    A    Chap.  IV. 

demand  or  tender  of  delivery  may  be  treated  as  ineffectual  if  made 

at  an  unreasonable  hour.^ 

Goods  which  are,  at  the  time  of  sale,  in  the  possession  of  a  third  Ck>od8  in 

-   '  ,  ,       1  -I,  11  .1         1     po8»e88ion  of 

person,  are  not  delivered  by  the  seller  to  the  buyer  until  such  third  person. 

person  acknowledges  to  the  buyer  that  he  holds  for  him.^ 

If  the  seller  is  authorized  or  required  to  send  the  goods  to  the  Delivery  to 

CArriejT 

buyer,  delivery  to  any  carrier  for  the  purpose  of  transmission  to 
the  seller  is  pritnd  facie  a  delivery  to  the  buyer.* 

If  the  seller  delivers  the  goods  to  the  buyer  without  receiving 
payment,  he  has  no  further  rights  over  the  goods,  and  his  only 
remedy  is  to  bring  an  action  for  the  price. 

Notwithstanding  that  the  property  in  the  goods  may  have  passed  Unpaid 
to  the  buyer,  an  unpaid  seller,^  who  is  in  possession  of  the  goods, 
has  a  lien  on  the  goods,  or  a  right  to  retain  them  for  the  price 
while  he  is  in  possession  of  them  until  payment  or  tender  of  the 
price,  in  the  following  cases  : — (1)  where  there  is  no  stipulation  as  I^  what 
to  credit ;  (2)  where  the  goods  are  sold  on  credit,  but  the  term  of 
credit  has  expired ;  (3)  where  the  buyer  becomes  insolvent.* 

The  seller  may  exercise   this   right   of  lien  notwithstanding  Where  seller 
that  be  is  in  possession  of  the  goods  as  agent  or  bailee  for  the  bfilee  for 
buyer.^  buyer. 

If  part  of  the  goods  has  been  delivered,  the  unpaid  seller  may  Where  part 
exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  the 
part  delivery  has  been  so  made  as  to  show  an  intention  to  waive 
the  Uen  or  right  of  retention.® 

The  unpaid  seller  loses  his  lien,  or  right  of  retention,  (1)  when  Termination 
he  delivers  the  goods  to  a  carrier  or  other  bailee  for  the  purpose  of  ^    ^^' 
transmission  to  the  buyer  without  reserving  the  right  of  disposal* 
of  the  goods;  (2)  when  the  buyer  or  his  agent  lawfully  obtains 
possession  of  the  goods;  (8)  by  waiver  thereof.^^ 

This  lien  or  right  of  retention  is  not  lost  by  reason  only  that  the 
seller  has  obtained  judgment  for  the  price  of  the  goods.^^ 

^  Sale  of  Goods  Act,  1893,  s.  29  (2).  289.     As  to  insolvency,  see  s.  62  (3), 

*  lb.  8.  29  (4).  posif  p.  62. 

'  lb.  8.  29  (3).  ^  ^^'  ^-  ^^  (2).     See  Orice  v.  Richard- 

*  B  8  32  (1)  '^*  ^  ^^^'  ^^'  ^^^' 

i  ,'  y  1               .          ^     »          . ,  •  /6.  8.  42.     See  post,  p.  63. 

As  to   the    meaning   of    "unpaid  ,  ^s  to  reservation  of  right  of  dis- 

seller    and  "seller,"  see  s.  38.  posal,  see  s.  19,  ante,  p.  49. 

*  it.  88.  39  (1),  41  (1).    See  Blackburn  »<>  lb,  s.  43  (1). 
on  Sale,  325 ;  Ex  p.  Chalmers,  8  Ch.  "  lb.  a.  43  (2). 
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Chap.  IV. 

Stoppage  in 
transitu. 


Duration 
of  transit. 


When  the  buyer  of  goods  becomes  insolvent,  the  unpaid  seller 
who  has  parted  with  possession  has  the  right  of  stopping  the 
goods  in  transitu,  that  is  to  say,  he  may  resume  possession  of  the 
goods  so  long  as  they  are  in  course  of  transit,  and  may  retain  them 
until  payment  or  tender  of  the  price.^  A  person  is  "insolvent" 
who  has  ceased  to  pay  his  debts  in  the  ordinary  course  of  business, 
or  cannot  pay  them  as  they  become  due,  whether  he  has  committed 
an  act  of  bankruptcy  or  not.^ 

Stoppage  in  transitu  and  seller's  lien  are  sometimes  confounded.' 
Seller's  lien  arises  when  the  buyer  is  in  default,  be  he  solvent  or 
insolvent.  Stoppage  in  transitu  arises  on  the  insolvency  of  the 
buyer,  whether  he  is  in  default  or  not.  The  lien  can  only  be 
asserted  while  the  goods  are  in  the  possession  of  the  seller  or  his 
bailee ;  stoppage  in  transitu  can  only  be  asserted  while  the  goods 
are  in  the  hands  of  a  third  person  who  holds  them  for  the  purposes 
of  transmission  only,  and  not  at  the  will  of  either  the  seller  or  the 
buyer. 

The  right  of  stoppage  in  transitu  is  exerciseable  whether  the 
vendor  is  wholly  or  partially*  unpaid;  and  even  if  the  goods 
are  purchased  on  credit  which  has  not  expired  at  the  time  of 
stoppage.^ 

Goods  are  in  course  of  transit  from  the  time  when  they  are 
delivered  to  a  carrier  by  land  or  water,  or  other  bailee,  for  the 
purpose  of  transmission  to  the  buyer,  until  the  buyer  or  his  agent 
in  that  behalf  takes  delivery  from  such  carrier  or  bailee.* 

If  the  buyer  obtains  delivery  of  the  goods  before  their  arrival 
at  the  appointed  destination,  the  transit  is  at  an  end.^  If,  after 
their  arrival  at  the  appointed  destination,  the  carrier  or  other 
bailee  agrees  to  hold  and  does  hold  the  goods  as  bailee  for  the 
buyer,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a  further 
destination  for  the  goods  may  have  been  indicated  by  the  buyer.® 
If  the   buyer   rejects   the   goods   and  the   carrier  continues  in 


^  Sale  of  Goods  Act,  1893,  s.  44. 
See  notes  to  Lickbarrow  v.  Mason,  1  Sm. 
L.  C.  788. 

2  lb.  8.  62  (3). 

'  See  as  to  the  distinction  between 
them,  per  Lord  Campbell,  M*Ewan  v. 
Smith,  2  H.  L.  C.  328. 

-•  Hodgson  v.  Loy,  7  T.  R.  440 ;  4 
R.  R.  483. 

*  Inglis  V.    Usheriwod,  1  Blast,  516  ; 


Botlingk  v.  Inglis,  3  East,  381  ;  7  R.  R. 
490. 

«  Sale  of  Goods  Act,  s.  45  (1)  ;  Kendal 
y.  Marshall,  11  Q.  B.  D.  356  ;  Bethell 
V.  Clark,  20  Id,  616. 

7  7J.  s.  45  (2) ;  WhtUhead  v.  Ander- 
son, 9  M.  &  W.  518,  634  ;  60  R.  R.  819. 

8  Ih.  s.  46  (3) ;  Ex  p.  Cooper,  11  Ch. 
D.  68.  78. 
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possession,  the  transit  is  not  at  an  end,  even  though  the  seller    Chap.  lY. 
refuse  to  receive  them  back.^ 

When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is 
a  question,  depending  on  the  circumstances  of  each  particular  case, 
whether  they  are  in  possession  of  the  master  as  a  carrier,  or  as 
agent  for  the  buyer.* 

If  the  carrier  wrongfully  refuses  to  deliver  the  goods  to  the 
buyer  or  his  agent,  the  transit  is  then  at  an  end.* 

If  part  delivery  of  the  goods  has  been  made  to  the  buyer  or  his  Effect  of 
agent,  the   remainder  may  be  stopped  in   transitu,  unless  the 
circumstances  of  the  part  delivery  show  an  agreement  to  give  up 
possession  of  the  whole.* 

The  delivery  of  part  may  have  been  for  the  purpose  of  separating 
that  part  from  the  whole ;  in  which  case  the  seller's  lien,  or  right 
to  stop  in  transitu,  as  the  case  may  be,  still  exists  over  the 
remainder.  On  the  other  hand,  part  may  have  been  delivered 
without  any  intention  to  separate  it  from  the  remainder,  and  in 
the  process  of  delivering  the  whole,  in  which  case  the  seller's 
rights  are  gone  as  to  the  whole.* 

It  should  perhaps  be  noted  that  the  carrier  may  agree  to  hold 
the  goods  as  the  bailee  of  the  seller,  in  which  case  the  latter  can 
exercise  his  seller's  lien,  but  not  the  right  to  stop  in  transitu. 

The  eflFect  of  the  seller  drawing  bills  for  the  price  on  the  Effect  of 
buyer,  and  the  latter  accepting  them,  depends  upon  the  intention  t^g^bilirf^r 
of  the  parties.     It  may  be  the  intention  of  the  parties  that  this  price, 
shall  amount  to  payment;  but^rtma  Jacie  the  eflFect  is  merely  to 
give  credit  to  the  buyer  for  the  period  during  which  the  bill  has 
to  run,^  so  as  to  suspend  the  seller's  lien  and  his  right  to  sue  for 
the  price  until  the  bill  arrives  at  maturity  and  is  dishonoured,*  or 
the  buyer  becomes  insolvent.     It  has  not  the  eflFect  of  defeating 
the  seller's  right  of  stoppage  in  transitu  J 

The  seller  may  exercise  his  right  of  stoppage  in  transitu  either  How  stoppage 
by  taking  actual   possession  of  the  goods,  or  by  giving  notice  (a* effected, 
of  his  claim  to  the  carrier  or  other  bailee  in  whose  possession  the 
goods  are.     Such  notice  may  be  given  either  to  the  person  in 

*  Sale  of  Goods  Act,  1893,  s.  46  (4).  *  HexcUcm  v.  GiUhrie,  2  B.  N.  C.  755  ; 

*  /6.  8.  45  (5).  42  R.  R.  720  ;   Sale  of  Goods  Act,  1893, 

*  Ih.  8.  45  (6) ;   Bird  v.    Brown,  4      **'  p^  (^)- 

^^   ^gft  •   ^^^Py  ^-   Oakcley,  16   Q.  B.    941  ; 

^   '  Griffiths  V.  Perry,  1  E.  &  E.  680. 

Tb.  s.  45  (7) ;  JCemp  v.  FaUc,  7  App.  7  PaUen  v.  Thmnpson,  5  M.  &  S.  850  ; 

Cas.  578 ;  Ex  p.  Cooper,  11  Ch.  D.  68  ;  17  R.  R.  350  ;  O^inn  v.  Bolckow,  10  Ch. 

Tanner  v.  Scovell,  14  M.  &  W.  28.  491.  501. 
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actual  possession  of  the  goods  or  to  his  principal.  In  the  latter 
case,  the  notice,  to  be  effectual,  must  be  given  at  such  time  and 
under  such  cu*cumstances  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  or  agent 
in  time  to  prevent  delivery  to  the  buyer.^ 

When  notice  is  so  given  to  the  carrier  or  other  bailee  in 
possession  of  the  goods,  he  must  re-deliver  the  goods  to  the 
seller  or  according  to  his  directions,  the  expenses  of  such  re- 
delivery being  borne  by  the  seller.^ 

As  a  general  rule  the  right  of  lien,  or  retention,  or  stoppage 
in  transitu,  is  not  affected  by  any  sale  or  other  disposition  of  the 
goods  made  by  the  buyer  unless  the  seller  has  assented  thereto.^ 
If,  however,  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  third  person,  who  takes  it  in 
good  faith  and  for  value,  if  such  transfer  to  a  third  person  was  by 
way  of  sale,  it  defeats  the  rights  of  the  unpaid  seller ;  and  if  it  was 
by  way  of  pledge  or  other  disposition  for  value,  the  rights  of  the 
unpaid  seller  are  subject  to  those  of  the  transferee.* 

A  contract  of  sale  is  not,  in  general,  rescinded  by  the  mere 
exercise  by  an  unpaid  seller  of  his  right  of  lien  or  retention  or 
stoppage  in  transitu.^  If  the  seller  has  exercised  such  right,  and 
has  re-sold  the  goods,  the  buyer  acquires  a  good  title  as  against 
the  original  buyer.* 

When  the  goods  are  of  a  perishable  nature,  or  the  seller  gives 
notice  to  the  buyer  of  his  intention  to  re-sell,  and  the  buyer  does  not 
within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid  seller 
may  re-sell  the  goods  and  recover  damages  for  any  loss  occasioned 
by  the  breach  of  contract  by  the  original  buyer."^ 

If  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the 
buyer  makes  default,  and,  on  default  by  the  buyer,  re-sells  the 
goods,  the  original  contract  of  sale  is  thereby  rescinded,  but  the 
seller  retains  any  claim  he  may  have  for  damages.® 


»  Sale  of  Goods  Act,  1893,  s.  46  (1)  ; 
WhiUhtad  v.  Anderson,  9  M.  k  W.  518 ; 
60  R.  R.  819. 

3  7J.  8.  46  (2). 

8  lb.  8.  47 ;  Dixon  v.  Yates,  5  B.  & 
Ad.  313. 

"»  lb.  8.  47  ;  Leask  v.  Scotty  2  Q.  B.  D. 
376  ;  Cahn  v.  PockeU's  Co,,  [1899]  1 
Q.  B.  643.     See  notes  to  Lickbarrow  v. 


Mason,  1  Sm,  L.  C.  762—769.  As  to 
documents  of  title,  see  s.  62 ;  and  cf. 
s.  1  of  the  Factors  Act,  1889. 

'  2b.  s.  48  (1)  ;  Kemp  v.  Folk,  7  App. 
Cas.  678,  578  ;  Schotsmans  v.  L.  «fc  F. 
R  Co.,2  Ch.  832,  340. 

«  lb.  8.  48  (2). 

'  lb.  8.  48  (3).  See  notes  to  Lich 
barrow  v.  Mason,  1  Sni.  L.  C.  742 

8  Ib.yS.  48(4). 
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Chap.  IV. 

Misrepresentation — Condition  Precedent — Warranty.  ^ 

There  are  distinctions  between  a  representation,  a  condition 
precedent,  and  a  warranty.^ 

A  representation  by  a  seller  of  goods  is  a  statement  of  fact  Representa- 
(not  of  law-)  made  by  the  seller,  before  or  at  the  time  of  making 
the  contract  of  sale,  of  some  matter  or  circumstance  relating  to 
it,  which,  even  if  it  appears  on  the  face  of  the  contract,  is  not  one 
of  its  terms.^ 

It  follows  that,  if  the  representation  is  untrue,  the  contract  is 
not  broken,  unless,  indeed,  the  representation  is  as  to  the  subject- 
matter  of  the  contract,  so  that,  if  the  representation  is  untrue,  the 
purchaser  does  not  get  the  thing  that  he  bargained  for ;  in  which 
case  the  representation  amounts  to  a  condition  precedent,  and 
the  person  to  whom  it  was  made  can  decline  to  perform  the 
contract.* 

If  the  representation  is  not  only  untrue  but  fraudulent,  i.e.,  if  Action  of 
the  seller  made  it  knowing  that  it  was  untrue,  or  not  believing   fraudulent 
that  it  was  true,  or  indifferent  whether  it  was  true  or  false,  as  ^^^^5^^ 
distinguished  from  the  case  in  which  an  untrue  representation  is 
made  carelessly  without  the  matter  being  present  to  the  mind  of 
the  person  making  it,^  the  buyer  may  have  a  right  either  to  rescind 
the  contract  or  to  bring  an  action  of  deceit  for  damages.^ 

Blackburn,  J.,  says  :— ^  Resciasion 

"There  is  a  very  important  difference  between  cases  where  a  contract 
may  be  rescinded  on  account  of  fraud,  and  those  in  which  it  may  be 
rescinded  on  the  ^ound  that  there  is  a  difference  in  substance  between 
the  thing  bargained  for  and  that  obtained.  It  is  enough  to  show  that 
there  was  a  fraudulent  representation  as  to  ant/  part  of  that  which  in- 
duced the  party  to  enter  into  the  contract  which  he  seeks  to  rescind  ; 
but  where  there  has  been  an  innocent  misrepresentation  or  misappre- 
hension, it  does  not  authorize  a  rescission  unless  it  is  such  as  to  show 
that  there  is  a  complete  difference  in  substance  between  what  was 
supposed  to  be  and  whac  was  taken,  so  as  to  constitute  a  failure  of 

^  See  Chalmers  on  Sale,    174—179  ;  *  Dcrry  v.  Peek,  14  App.  Gas.  837  ; 

Anson  on  Contracts,  369.  Aiifru^  v.  Cliffard,  [1891]  2  Ch.   449; 

*  Lewis  V.  Jones,  4  B.  &  C.  606  ;  28      e  Law  Quarterly,  72. 

^}'}^^'  e  See  notes  to  Pasley  v.  Freeman,  2 

'  Hopkins  V.  Tanqueray,  16  C.  B.  180,  ^       x     r^    ^^  i   x     -m     ^  t 

:- ,  ^/y  I      ;  i.  ^-  Sm.   L.   C.   66  ;    and  to  Chandelor  v. 

w  a  jzood  example  of  a  representation. 

'  Bekn  V.  Bumess,  8  B.  &  S.  751  ;  -^<^?^»  *^-  ^^• 
Kennedy  v.  Panama  R.  Co,,   L.  R.  2  ^  Kennedy  v.  Panama  R,  Co,,  L.  R- 

Q-  B.  587  et  seq,  ;  Hopkins  v.  Tanqueray,  2  Q.  B.  587  ;    UoxUdsworth  v.  City  of 

15  C.  B.  130.  Glasgow  Bank,  5  App.  Cas.  817. 
G.P.P.  5 
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consideration.  For  example,  where  a  horse  is  bought  under  a  belief 
that  it  is  sound,  if  the  purchaser  was  induced  to  buy  by  a  fraudulent 
representation  as  to  the  horse's  soundness,  the  contract  may  be  rescinded. 
If  it  was  induced  by  an  honest  misrepresentation  as  to  its  soundness, 
though  it  may  be  clear  that  both  vendor  and  purchaser  thought  that 
they  were  dealing  about  a  sound  horse  and  were  in  error,  yet  the  pur- 
chaser must  pay  the  whole  price." 

A  condition  precedent  is  a  term  of  the  contract,  the  non-fiilfil- 
ment  of  which  gives  to  the  person  for  whose  benefit  it  was 
inserted  the  right  to  decline  to  perform  the  contract.  Examples 
of  conditions  precedent  occur  where  the  contract  for  sale  is  made 
at  a  time  when  the  goods  are  not  in  a  deliverable  state  and  they 
are  to  be  put  into  that  state  by  the  seller.  Here  their  being  put 
into  that  state  is  a  condition  precedent,  for  the  buyer  is  not 
bound  to  accept  them  till  this  has  been  done.^ 

In  a  contract  for  the  sale  of  goods  by  description  there  is  an 
implied  condition  that  the  goods  shall  correspond  with  the  descrip- 
tion ;  and  this  applies  to  the  sale  of  specific  goods  by  description, 
where  the  buyer  has  not  seen  them  but  relies  on  the  seller's 
description.^  If  the  sale  be  by  sample,  as  well  as  by  description, 
it  is  not  suflScient  that  the  goods  correspond  with  the  sample  if 
they  do  not  also  correspond  with  the  description.* 

Where  the  buyer  makes  known  to  the  seller  the  particular 
purpose  for  which  the  goods  are  required,  so  as  to  show  that  he 
relies  on  the  seller's  skill  and  judgment,  and  the  goods  are  such 
as  the  seller  in  the  course  of  his  business  supplies,  there  is  an 
implied  condition  that  the  goods  shall  be  reasonably  fit  for  that 
purpose.* 

If  goods  are  bought  by  description  from  a  seller  who  deals  in 
goods  of  that  description,  there  is  an  implied  condition  that  the 
goods  shall  be  of  merchantable  quality ;  ^  if,  however,  the  buyer 
has  examined  the  goods,  there  is  no  implied  condition  as  to 
defects  which  such  examination  ought  to  have  revealed.^ 

An  implied  condition  as  to  quality,  or  fitness  for  a  particular 
purpose,  may  be  annexed  by  the  usage  of  trade.^ 

When  goods  are  sold  by  sample  there  is  an  implied  condition, 


'  AnU,  p.  47. 

2  Varley  v.  IFhipp,  [1900]  1  Q.  B.  613. 

3  Sale  of  Goods  Act,  1893,  s.  18. 

*  lb,  8.  14  (1).  Clarke  v.  A,  is  N, 
Co,'Op,  Soc.,  [1908]  1  K.  B.  155; 
Pi'cist  V.   Laa,  [1903]  2  K.    B.   148; 


Gillespie  v.  Cheney,  [1896]  2  Q.  B.  59. 

*  Ih.  s.  14  (2).  Wren  v.  Holt,  [1903] 
1  K.  B.  610,  where  a  sale  of  beer  in  a 
beerhouse  was  held  to  be  within  t)us 
provision. 

«  76.  s.  14  (8). 
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(1)  that  the  bulk  shall  correspond  with  the  sample  in  quality ;    Chap.  IV. 

(2)  that  the  buyer  shall  have  a  reasonable  opportunity  of  com- 
paring  the  bulk  with  the  sample  ;  and  (8)  that  the  goods  shall  be 
free  from  any  defect  rendering  them  unmerchantable,  which  would 
not  be  apparent  on  reasonable  examination  of  the  sample.^ 

Where  the  contract  is  made  subject  to  a  condition  precedent 
to  be  performed,  for  example,  a  valuation  to  be  made  by  a  third 
party,  who  does  not  make  the  valuation,  the  sale  cannot  take 
effect.^  But  if  the  performance  of  a  condition  becomes  impossible 
owing  to  the  act  or  default  of  one  of  the  parties,  the  condition  is 
considered,  as  against  him,  as  having  been  performed.*^ 

A  warranty  is  an  agreement  with  reference  to  goods  which  are  Warranty, 
the  subject  of  a  contract  of  sale,  but  collateral  to  the  main  purpose 
of  such  contract,  the  breach  of  which  gives  rise  to  a  claim  for 
damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the 
contract  as  repudiated.* 

The  buyer  may  waive  a  condition  to  be  fulfilled  by  the  seller,  When 

111/.  1  t_      /•  X      condition, 

or  may  treat  the  breach  of  such  condition  as  a  breach  of  warranty  and  when 
and  not  as  a  ground  for  treating  the  contract  as  repudiated.^  warranty. 

Whether  a  stipulation  is  a  condition,  or  a  warranty,  depends 
in  each  case  on  the  construction  of  the  contract  of  sale,  and  a 
stipulation  may  be  a  condition,  though  called  a  warranty  in  the 
contract.* 

When  a  contract  of  sale  is  not  severable  and  the  buyer  has 
accepted  all  or  part  of  the  goods,  or  when  specific  goods  are  sold 
and  the  property  has  passed  to  the  buyer,  the  breach  of  a  condition 
on  the  part  of  the  seller  can  only  be  treated  as  a  breach  of 
warranty,  unless  there  is  an  agreement  to  the  contrary.^ 

When  there  has  been  a  breach  of  warranty,  the  buyer  may  Reme^iy  for 
either  set  up  the  breach  in  diminution  or  extinction  of  the  price,  ^^^rr^j^nt^ 
or  he  may  sue  the  seller  for  damages.^ 

It  should  here  be  noticed  that,  by  the  Merchandise  Marks  Act,  Implied 
1887,*  on  the  sale  or  in  the  contract  for  the  sale  of  any  goods  to  ^?eof  raarke<l 
which  a  trade   mark,  or  mark,  or  trade  desciiption  has  been  goods; 
applied,  the  vendor  is  to  be  deemed  to  warrant  that  the  mark  is 

»  Sale  of  Goods  Act,  1898,  8.  15.  L.J.,  BentsGii  v.  Tayloi;  [1893]  2  Q.  B. 

*  /&.  8.  9.  280. 

»  Mackayr.  Dick,  6  App.  Cas.  251.  7  7&  «  n  (ic) 

*  Sale  of  Goods  Act,  1893,  s.  62  (1).  _  ^^*  ^*  \\  ^^''^• 
Varley  v.  }Fk%j>p,  [1900]  1  Q.  B.  518.  ^^'  ^  ^^' 

»  iJ.  8. 11  (la).  »  60  &  51  Vict.  c.  28,  s.  17 ;  and  54 

*  -^.   a,    11   (lb).     See  per  Bowen,       Vict.  c.  15,  s.  1.    See  post,  p.  221. 

5    (2) 
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du^  IV.  a  genuine  trade  mark  and  not  forged  or  falsely  applied,  or  that 
the  trade  description  is  not  a  false  trade  description  within  the 
meaning  of  the  Act,  unless  the  contrarr  is  expressed  in  some 
writing  si^ed  by  or  on  behalf  of  the  seller  and  delivered  at  the 
time  of  the  sale  or  contract  to  and  accepted  by  the  buyer.     Also, 

and  of  chahw  by  the  Anchors  and  Chain  Cables  Act,  1899,  on  every  contract 
for  the  sale  of  a  chain  cable  or  anchor,  above  a  certain  weight, 
there  is,  in  the  absence  of  an  express  stipulation  to  the  contrary, 
an  implied  warranty  that  the  anchor  or  cable  has  before  delivery 
been  proved  in  accordance  with  the  Act.* 

It  was  for  a  long  time  doubtful  to  what  extent  there  was  an 
implied  warranty  on  the  part  of  the  seller  of  goods  that  he  had  a 
good  title  thereto.* 

Now,  by  the  Sale  of  Goods  Act,'  it  is  provided  that,  in  a 
contract  of  sale,  unless  the  circumstances  of  the  contract  are  such 
as  to  show  a  diflferent  intention,  there  is : — 

(1)  "An  implied  condition  on  the  part  of  the  seller  that,  in  the 
case  of  a  sale,  he  has  a  right  to  sell  the  goods,  and  that, 
in  the  case  of  an  agreement  to  sell,*  he  will  have  a  right  to 
sell  the  goods  at  the  time  when  the  property  is  to  pass." 

(2)  "An  implied  warranty  that  the  buyer  shall  have  and  enjoy 
quiet  possession  of  the  goods." 

(8)  "  An  implied  warranty  that  the  goods  shall  be  free  from 

any  charge  or  incumbrance  in  favour  of  any  third  party, 

not  declared  or  known  to  the  buyer  before  or  at  the  time 

when  the  contract  is  made." 

Sales  by  sheriflFs,  or  forced  sales  by  public  auction,  or  sales  of 

unredeemed  pledges  by  pawnbrokers,  are  instances  of  sales  which 

are  generally  made  under  circumstances  such  as  to  show  that 

there  is  no  intention  to  give  an  implied  warranty.^ 


Bill  of  lading 
defined. 


Bills  of  Lading. 
Lord  Blackburn  says : — ^ 

A  bill  of  lading'  is  a  writing  signed  on  behalf  of  the  owner  of  the 
ship  in  which  goods  are  embarked,  acknowledging  the  receipt  of  the 


»  62  &  68  Vict.  c.  28,  8.  2. 

'  Benjamin  on  Sale,  622  ;  Sims  v. 
Marryat,  17  Q.  B.  281  ;  Morley  v. 
Attenhorougk,  8  Ex.  612;  Eichholz  v. 
Bannister,  17  C.  B.  N.  S.  708. 

»  8. 12. 

*  See  ante,  p.  46. 


*  Chapman  v.  Speller,  14  Q.  B.  621  ; 
Morley  v.  Attenboraugh,  8  Ex.  600 ; 
BagueUy  v.  HaioUy,  L.  E.  2  C.  P.  625 ; 
Exp.  Villars,  9  Ch.  437. 

^  Blackburn  on  Sale,  388. 

7  See  the  form  of  a  bill  of  lading  in 
the  Appendix. 
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goods,  and  nndertakiDg  to  deliver  them  at  the  end  of  the  voyage  (sub-    Chap.  IV. 

ject  to  snch  conditions  as  may  be  mentioned  in  the  bill  of  lading).  

The  bill  of  lading  is  sometimes  an  undertaking  to  deliyer  the  goods 
to  the  shipper  by  name,  or  his  assigns  ;  sometimes  to  order  or  assigns^ 
not  naming  any  person,  which  is  apparently  the  same  thing ;  and 
sometimes  to  a  consignee  by  name,  or  assigns,  but  in  all  its  usual 
forms  it  contains  the  word  assigns. 

The  bill  of  lading  is,  therefore,  a  written  contract  between  those 
who  are  expressed  to  be  parties  to  it,  on  behalf  of  their  principals  if 
they  be  agents,  that  is,  generally  speaking,  between  the  master  of  the 
ship  on  behalf  of  his  principals  the  shipowners,  on  the  one  part,  and 
the  person  named  as  shipper  of  the  goods  on  the  behalf  of  the  person 
who,  at  the  time  of  shipment,  was  his  principal,  on  the  other  part,  by 
which  it  is  agreed  that  the  shipowner  is  to  deliver  the  goods  to  the 
person  who  shall  fill  the  character  of  assign. 

Goods  shipped  are  physically  incapable  of  delivery  during  the  indorsement 
voyage  ;  but  it  is  a  rule  of  the  law  merchant  that  the  property  in  ^f  ^iu^ft^*^ 
the  goods  may  pass,  not  (as  is  sometimes  said)  that  it  necessarily  lading  may 
passes,^  by  indorsement  and  delivery  of  the  bill  of  lading.     Bills  ^^^  property, 
of  lading  are  usually  drawn  in  sets  of  three.     If  the  bills  are  ^^  ^i  ^jjug 
transferred  to  different  hoiid  fide  purchasers  for  value,  the  goods 
pass  to  the  purchaser  who  is  first  in  point  of  time ;  ^  but  the 
shipowner  may  safely  deliver  the  goods  to  the  person  who  first 
presents  either  of  the  set,  in  the  absence  of  notice  of  any  prior 
claim.^    By  the  common  law,  although  the  transfer  of  a  bill  of 
lading  might  pass  the  property  in  the  goods,  it  did  not  operate  as 
an  assignment  of  the  contract  expressed  in  the  bill  of  lading,  and 
therefore  no  right  was  conferred  on  the  assignee  to  sue  upon  that 
contract.     This,  however,  was  altered  by  the  Bills  of  Lading  Act,  is  &  19  Vict. 
1855,*  by  which,  after  reciting  that :—  ^-  ^"• 

"By  the  custom  of  merchants  a  bill  of  lading  of  goods  being 
transferable  by  indorsement,  the  property  in  the  goods  may  thereby  pass 
to  the  indorsee,  but  nevertheless  all  rights  in  respect  of  the  contract 
contained  in  the  bill  of  lading  continue  in  the  original  shipper  or 
owner,  and  it  is  expedient  that  snch  rights  should  pass  with  the 
property," 

it  was  enacted : — 

Sect.  1.  "Every  consignee  of  goods  named  in  a  bill  of  lading, 
and  every  indorsee  of  a  bill  of  lading  to  whom  the  property  in  the 

1  Sewtll  V.  Burdick,  10  App.  Gas.  74  ;  App.  Gas.  591.  As  to  the  effect  of  the 
Sale  of  Goods    Act,    s.    19    (8),    anU,      transfer  of  a  bill  of  lading  upon  the 

^.   *  right  of  stoppage  in  transitu,  see  ante, 

2  Barber  v.  Meyerstein,  L.  R.  4  H.  L.         ^  ^^  ^ 

317 ;  Sanders  v.  Maclean,  11  Q.  B.  D.       ^'  ^  ' 

327.  <  IS  &  19  Vict.  c.  111.     See  Freedom 

*  Glpi  V.  E.  db  IF,  Ind.  Docks  Co.,  7      v.  Simvwnds,  L.  R.  3  P.  G.  694. 
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Chap.  rv.  goods  therein  mentioned  shall  pass,  upon  or  by  reason  of  snch 

^     consignment  or  indorsement,  shall  have  transferred  to  and  vested 

in  him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in 
respect  of  such  goods  as  if  the  contract  contained  in  the  bill  of 
lading  had  been  made  with  himself." 

Delivery  Orders — Dock  Warrants* 

Delivery  Delivery  orders,^  dock  warrants,  and  wharfingers*  receipts  are 

wai^i^s.  ^^  generally  written  authorities  to  deliver  the  possession  of  goods,* 
so  framed  that  the  right  to  possess  the  goods  passes  by  indorse- 
ment and  delivery  of  the  documents.  It  will  be  noticed  that,  as 
the  goods  are  on  land,  there  is  no  reason  why  the  indorsee  should 
not  at  once  produce  the  document  to  the  bailee  in  whose  possession 
the  goods  are,  and  take  possession  of  the  goods  or  require  the 
bailee  to  attoiii  to  him,  i.e.,  become  his  bailee.  The  common 
law,  while,  as  we  have  seen,  it  allowed  the  transfer  of  a  bill  of 
lading  to  pass  the  property  in  the  goods  on  the  ground  of  the 
physical  impossibility  of  a  purchaser  acquiring  possession,  did 
not  attribute  the  like  effect  to  a  transfer  of  a  document  of  the 
nature  under  consideration. 

A  man  does  not  acquire  possession  of  the  goods  merely  by 
receiving  a  delivery  order ;  in  order  to  do  so  he  must  either  have 
the  goods  delivered  to  him,  or,  if  they  are  in  the  possession  of  a 
bailee,  must  procure  attornment  by  the  bailee  to  him,^  and  this 
may  be  effected  by  merely  lodging  the  delivery  order  with  the 
bailee,  provided  the  bailee  does  not  dissent.* 

It  should  be  observed  that,  as  the  transfer  of  a  delivery  order 
effected  by  indorsement  and  delivery  only  transfers  the  right  to 
possess,  as  distinguished  from  possession  itself,  the  mere  fact  of 
a  person  taking  such  a  transfer  does  not  amoimt  to  acceptance 
and  receipt  of  the  goods  within  s.  4  of  the  Sale  of  Goods  Act, 
1893,  until  the  person  in  whose  possession  the  goods  are  consents 
to  hold  them  as  bailee  for,  or  attorns  to,  the  transferee.^ 

1  The  form  may  run  as  follows  :— "To  '  Farina  v.  Home,  16  M.  &  W.  119  ; 
A.  B.,  I  hereby  undertake  to  deliver  to  McEican  v.  Smith,  2  H.  L.  C.  309. 
your  order  endorsed  hereon  "   (descrip-  *  Pearaoii  v.  Datcsojij  £.  B.  &  £.  448. 
tion  of  goods).   (Signed)  C.  D.    Famiiloe  *  Fariiva  v.   n<ytne,  step,  ;  BentaZl  ?. 
V.  Bain,  1  C.  P.  D.  446.  Bum,    8  B.  &  C.   423  ;  27  R.  R-  891, 

2  Qunn  V.  Bolckow,  10  Ch.  499.  ante,  p.  54. 
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CHAPTER  V. 

SALES,    PUBCHASES,    AND   PLEDGES   BY   AGENTS.^ 

The  relation  of  principal  and  agent  may  be  created —  Chap.  V. 

(1)  By  express  contract,  which  may  be  either  written  or  with-  ^  j^^^ 

out  writing,^  even  if  the  agent  be  appointed  to  sign  a  created*: 
contract  under  the  4th  section  of  the  Statute  of  Frauds,*^  (0  ^7  exprew 
or  the  4th  section  of  the  Sale  of  Goods  Act,  1898.* 
An  agent  appointed  to  execute  a  deed  for  another  must  be 
appointed  by  deed  (called  a  power  of  attorney).^ 

(2)  By  implication,  where  a  person  is  placed  in  such  a  position  (2)  by  impli- 

that,  according  to  the  ordinary  usage  of  mankind,  he  ^  ^^°* 
would   be  understood    to    act  for    and  represent  the 
principal.* 
For  example,  if  a  man  puts  goods  into  the  custody  of  another 
whose  common  business  is  to  sell  such  goods,  he  gives  him  implied 
authority  to  sell  them,  unless  he  limits  his  authority.^ 

Also,  a  wife  has  in  many  cases  an  implied  authority  to  pledge  Husband  and 
her  husband's  credit.®  '^^'®- 

(3)  From  the  necessity  of  the  case.  (3)  ^p 
On  this    principle,   where    the    master    of   a    ship®    cannot  j^^g^^^^,/ 

communicate  with  the   owner  or  his  agent,^^  he  may  contract  ship, 
for  the  necessary  repairs  of  the  ship^^  and  other  necessaries  for 
the  ship,  and  may  raise  money  necessary  for  the  prosecution 
of  the  voyage,^^  and  for  these  purposes  may  pledge  the  credit  of 

*  See  as  to  contracts  by  agents  gene-  ^  Pickering  v.  Busk,  15  East,  88  ;  13 
rally,   Leake,  Contr.,  Part  II.,   Ch.  2  ;      R.  R.  364. 

Pollock,  Contr.,  96  et  acq,  *  See  DebtnliamY,  Mdlon,  6  App.  Cas. 

*  MoHloek  V.  BulUr,  10  Ves.  311 ;  7      24,  and  notes  to  Manby  v  ScoU,  2  Sm. 
R.  R.  417 ;  Heard  v.  FUley,  4  Ch.  548.         L.  C.  460. 

'  29  Car.  2,  c.  8 ;  Emmerson  v.  Beelis,  »  See  Chap,  viii.,  p.  118. 

2  Taunt.  38  ;  Acebal  v.  Levy,  10  Bing.  »«  Ounn  v.  Roberts,  L.  R.  9  C.  P.  381. 

378.  u  wosier  v.  Seekamp,  4  B.  &  Aid. 

*  Formerly  s.    17  of   the  Statute  of  362 ;  23  R.  R.  807. 

Frands.  ^  £eldon   v.    Campbell,   6  Ex,    886; 

*  M.  L.  R.  P.,  316  ;  Shep.  Touch.  67.       Arthur  v.  Barton,  6  M.  &  W.  188  ;  T?u 

*  PoU  V.  Leask,  33  L.  J.  Ch.  166.  Mariposa,  [1896]  P.  278. 
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Chap*  V.     the  shipowner.     A  wife  living  apart  from  her  husband  may  in 

~'^  some  cases  pledge  his  credit  for  necessaries.^ 

(4)byratifi.         (4)  By   ratification.      If   A.,   miauthorized   by   B.,   makes  a 

contract   on   his  behalf  with    C,   which    contract  B. 

subsequently  adopts,  A.  becomes  B.'s  agent  ab  initio. 

In  this  case,  if  C.  entered  into  the  contract  believing  that  he 

was  contracting  with  B.,  and  B.  subsequently  admits  that  such  is 

the  case,  C.  is  precisely  in  the  position  in  which  he  intended  to 

be.     If  C.  intended  to  contract  with  A.,  he  retains  his  remedy 

against  him,  and  is  not  injured  by  the  ratification.^      B.  may 

ratify  an  acceptance  by  A.  of  an  ofier  by  C,  even  though  C. 

has  endeavoured  to  withdraw  the  offer  before  the  ratification.* 

B.    cannot,    however,     ratify    a    contract    which    A.,    without 

authority,  intended  to  make   on   his  behalf,  if  A.  did  not  at 

the  time  of  making  the  contract  profess  to  act  on  behalf  of  a 

principal.* 

•*Qenerar'  There  is  a  distinction  between  an  agent  who  has  a  general 

and  "special  ,      .  .  .  . 

agent.  authority   to   do  things   of  a   certain  nature   and   one  who  is 

employed  pro  hdc  vice,  who  is,  in  other  words,  a  special  agent. 

An  agent  of  the  former  class  has  the  right  to  do  all  acts  which 
ai*e  incident  to  his  general  authority;  and,  unless  the  person 
dealing  with  him  has  notice  that  his  authority  is  limited,  i.e.,  that 
he  has  no  authority  to  do  some  of  these  acts,  the  principal  is 
bound  by  such  acts  of  the  agent.^  On  the  other  hand,  a  special 
agent  with  only  a  limited  authority  cannot  bind  his  principal  by 
an  act  beyond  the  scope  of  his  authority.* 

For  example,  if  a  horse-dealer  having  a  horse  to  sell  directs 
liis  salesman  to  sell  it,  but  not  to  warrant  it,  and  the  salesman 
warrants  it,  the  master  will  be  bound  by  the  warranty,  because  the 
salesman  is  acting  within  the  general  scope  of  his  authority;  and 
the  public  cannot  be  supposed  to  be  cognizant  of  any  private 
communication  between  his  master  and  him.^  But  if  a  private 
person,  being  the  owner  of  a  horse,  directs  his  servant  to  sell  the 
horse,  but  not  to  warrant  him,  and  he  does  warrant  him,  the 

*  See  notes  to  Manby  v.  ScoU,  2  Sm.  *  CoUm  v.  Oardner,  21  Beav.  540 ; 
U  C.  450.  Smith  v.   M'Quire,   3  H.   &  N.   654 ; 

*  BxrdY,  Browuy  4  Ex.  786  ;  Maclean  WaUeau  Y.Fewwick,  [1893]  1  Q.  B.  846. 
V.  Dunn,  4  Bing.  722 ;  29  R.  R.  714.  «  Fmn  v.   Harrison,   8  T.   R.   767 ; 

■  BoUon  V.  Lambert,  41  Ch.  D.  295  ;  AUwood  v.  Munnings,  7  B.  &  C.  278 ; 

Be  Portuguese  Mines,  45  Ch.  D.  16.  31  R.  R.  194. 

*  KtigMey  v.   Durant,  [1901]  A.  C.  ^  Howard  v.  Sheward,  L.  R.  2  C.  P. 
240.  148. 
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owner  is  not  bound,  because  the  servant  was  not  acting  within  the     Chap.  V. 
scope  of  his  authority.^  ~ 


When  an  agent,  either  general  or  special,  has  authority  to  sell,  he  Agent  to  sign 
has  authority  to  make  the  contract  for  sale  binding;  and  therefore,  ^^^ntract. 
in  cases  falling  within  s.  4  of  the  Sale  of  Goods  Act,  1893,^  he  can 
sign  a  note  in  writing  of  the  contract  so  as  to  bind  his  principal. 

Authority  may  be  given  to  sign  a  note  of  a  contract  already 
made,  without  giving  authority  to  make  a  contract,  or  to  vary  one 
already  made.  This  distinction  is  of  importance  where  an  error 
is  made  in  reducing  the  contract  into  writing.  In  such  cases,  if 
the  agent  has  authority  to  make  a  contract,  the  writing  containing 
the  mistake  is  the  note  of  a  contract  within  the  authority  of  the 
agent,  and  the  principal  is  bound  by  it ;  but  where  the  authority 
is  only  to  sign  the  note  of  a  particular  contract,  the  writing 
containing  the  mistake  is  not  one  that  the  agent  is  authorized  to 
sign,  and  therefore  the  principal  is  not  bound  by  it.^  One  of  the 
parties  to  a  contract  cannot  be  the  agent  of  the  other  for  the 
purpose  of  signing  it.^ 

Where  a  man  who  is  in  fact  an  agent  contracts  in  his  own  name  Agent  con- 
without  qualification  he  is  a  contracting  party  ;^  but,  if  words  are  ^^-^^wn  '° 
ased  which  plainly  show  that  he  is  contracting  not  for  himself  but  for  name, 
someone  else,  effect  will  be  given  to  them  whether  they  are  contained 
in  the  body  of  the  instrument  or  are  annexed  to  his  signature.* 

An  auctioneer^  is  a  person  employed  by  the  vendor  as  his  agent  Auctioneer, 
to  sell,  and  therefore  to  sign  the  contract  for  sale,  on  his  behalf. 
The  highest  bidder  at  the  sale  by  the  act  of  bidding^  constitutes 
the  auctioneer  his  agent  for  the  purpose  of  signing  the  contract 
contained  in  the  written  conditions  of  sale.  The  auctioneer's 
clerk  may  be,  and  very  often  is,  the  agent  of  the  purchaser  to  sign 
for  him.'.  The  signature  must  be  at  the  time  of  the  sale  and  not 
afterwards.^ 

*  Brady  y.  Todd,  9  C.  B.  N.  S.  692.         See  notes  to   TImiison  v.  Davenport,  2 
2  56  &  57  Vict.  c.  71.    Formerly  s.  17      Sm.  L.  C.  389. 

of  the  Statute  of  Frauds.  ^  AnU,  p.  58. 

'  Biackbiun  on  Sale,  73.  ^  Emmerson  v.  ffeelis,  2  Taunt.  38  ; 

*  Shannan  v.  Brandt,  L.  R.  6  Q.  B.  11  R.  R.  520  ;  While  v.  Proctor,  4  Taunt. 
720.    See  the  rule  doubted  in  Blackburn  209  ;  13  R.  R.  580. 

on  Sale,  72.  »  p^irce  v.  Co?/,  L.  R.  9  Q.  B.  210  ; 

*  Higffins  v.  Senior,  8  M.  &  W.  844  ;  Sims  v.  Landray,   [1894]  2  Ch.    818  ; 
58  B.  R.  884.  Bell  v.  Balls,  [1897]  1  Ch.  663. 

*  Fairli^  V.  Fenton,  L.  R.  6  Ex.  169  ;  i^  Mews  v.  Carr,  1  H.  &  N.  484  ;  Bell 
Oodd  V.   HoughUm,    1    Ex.    D.    867  ;  v.  Balls,  sup. 

Sepetto  T.  MUlar\  [1901]  2  K.  B.  306. 
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€bap.  V.  The  owner  may  withdraw  the  property,^  and  the  bidder  may 
withdraw  his  bid,  which  is  a  mere  offer,*  at  any  time  before  the 
bargain  is  concluded  by  the  fall  of  the  hammer. 

In  order  to  make  a  valid  memorandum  of  the  contract  within 
s.  4  of  the  Sale  of  Goods  Act,  1893,  the  document  which  the 
auctioneer  signs  must  contain  all  the  terms  of  the  contract; 
so  that,  if  he  simply  writes  down  the  name  of  the  purchaser 
and  the  price  in  a  book  which  does  not  incorporate  the  con- 
ditions, it  is  not  sufficient.^  Each  lot  is  prima  facie  the  subject 
of  a  separate  contract  for  sale.^ 

Where  a  sale  of  goods  by  auction  is  not  expressed  to  be 
subject  to  a  reserve  price,  or  to  the  right  of  the  seller  to  bid, 
it  is  not  lawful  for  him  or  any  person  authorized  by  him  (who 
is  called  a  puffer)  to  bid.*  But  the  sale  may  be  expressly 
made  subject  to  a  reserve  price  or  to  the  right  of  the  seller 
or  a  puffer  to  bid/ 

An  auctioneer  who  sells  goods  in  the  ordinary  way,  generally 
has  the  possession  of  them,  and  is  liable  as  a  bailee.^  He  can  sue 
for  the  price  in  his  own  name,^  and  has  a  lien  for  the  purchase- 
money  ;®  his  authority  is  to  receive  payment  in  cash  only.'  If  the 
goods  do  not  belong  to  the  vendor,  the  auctioneer  is  liable,  as  for 
a  conversion  of  the  goods,  at  the  suit  of  the  real  owner.^^ 
Brokers.  A  broker  for  sale  is  a  person  having  authority  both  from  buyer 

and  seller  to  sign  a  memorandum  of  the  bargain  so  as  to  make  the 
contract  good  against  each.^^  He  also  finds  buyers  and  sellers 
and  negotiates  between  them.^'  In  many  cases  he  is  originally 
employed  by  one  party  with  special  instructions  as  to  price ;  and, 
in  these  cases,  though  he  cannot  act  as  the  agent  of  the  other 
party  in  fixing  the  price,  there  is  no  objection  to  his  acting  for 

1  Warlowy.  Harrison,  1  K  &  E.  296.  N.   S.   204;  Sale  of  Goods  Act,  1893, 

5  Payne  v.  Can>e,  3  T.  R.  148  ;  1  R.  R.  s.  68  (3). 

679  ;  Sale  of  Goods  Act,  1898,  s.  68  (2).  «  lb,  s.  68  (4). 

»  Einde  v.  Whitehouse,  7  East,  668  ;  '  AnU,  p.  28. 

8  R.  R.   676  ;  Peirce  v.   Corf,  L.  R.  9  «  WUliams  v.   MUHngtan,  1  BL  BL 

Q.   B.    210  ;  Kenworthy  v.  SchofiM,  2  81 ;  2  R.  R.  724  ;  Wooffe  y.  Home,  2 

B.  &  C.  945  ;  26  R.  R.  600  ;  Rishton  v.  Q.  B.  D.  356.     See  notes  to  Thomson  v. 

JVJuUmore,  8  Ch.  D.  467.  Davenport,  2  Sm.  L.  0.  416. 

*  Emmerson  v.  Heelis,  2  Taunt.  88  ;  11  »  Pape  v.  fFestaeoU,  [1894]  1 Q.  B.  272. 

R.  R.  520;  Roots  v.  Dormer,  4  B.  &  Ad.  ^^  Consolidated  Co.  v.  Curtis,  [1892]  1 

77  ;  38  R.  R.  231  ;  Sale  of  Goods  Act,  Q.  B.  496. 

1898,  s.  68  (1).  »  Blackburn  on  Sale,  18. 

'  Bexwell   v.    Christie,    Cowp.    396 ;  "  Janssen  v.  Green,   4  Burr.  2103 ; 

Crowder  v.  Austin,  3  Bing.  368  ;  28  R.  Smith  y.  Undo,  4  C.  B.  N.  S.  395 ;  SeoU 

R.  646 ;  Orecn  v.  Bavtrstock,  14  C.  B.  y.  Jackson,  19  Id.  134. 
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both  parties  in  seeing  that  they  understand  the  contract  and  that  Chap.  V. 
it  is  made  binding,^  or  to  his  signing  for  the  party  who  did  not 
employ  him  to  fix  the  price  if  authorized  by  him  to  do  so.^  A 
broker  has  neither  the  custody  nor  the  possession  of  the  goods  to 
be  sold,'  nor  can  he  sue  in  his  own  name  on  a  contract  made  by 
him  as  broker.* 

As  a  general  rule,  a  person  employing  a  broker  must  be  taken 
to  have  authorized  him  to  act  as  brokers  generally  act ;  and  the 
person  who  treats  with  a  broker  has  a  right  to  assume  that  he  has 
such  authority,  and  to  consider  the  principal  bound  by  all  acts 
falling  within  such  authority.^  If  a  principal  wishes  to  limit 
the  authority  of  a  broker,  so  as  not  to  authorize  him  to  do  the 
acts  generally  done  by  brokers,  he  must  give  notice  of  such 
limitation  to  the  other  person  with  whom  he  wishes  to  contract 
through  the  broker. 

The  authority  of  the  broker  may  depend  upon  the  custom  of  Custom  of 
the  trade,  which  had  originally  to  be  ascertained  by  evidence ; ' 
but,  when  a  trade  has  been  long  established,  its  customs  will  be 
taken  judicial  notice  of.^ 

Where  a  principal  employs  a  broker  to  buy  or  sell  for  him  in  a 
market  of  the  usage  of  which  he  is  ignorant,  he  authorizes  him  to 
make  a  contract  upon  the  footing  of  such  usages  as  are  reasonable 
and  do  not  alter  the  character  of  the  contract,  but  not  on  the 
footing  of  unreasonable  usages.^  If,  however,  he  knows  the  usage, 
he  is  bound  by  it  even  if  it  be  unreasonable.® 

Where  a  contract  is  entered  into  through  the  intervention  of  a  Signed  entry 
broker,  he  reduces  it  into  writing,  and  ought  to  sign  and  deliver  {^^^^'^  ® 
a  copy  to  each  party,  and  he  generally  enters  it  in  a  book  which 
he  keeps  for  that  purpose.     The  entry  in  the  book,  when  signed 
by  the  broker,  is  a  sufficient  memorandum  of  the  contract  to 
satisfy  s.  4  of  the  Sale  of  Goods  Act.^ 

The  copy  of  the  contract  given  to  the  seller  is  called  the  "  sold  |*  Sold  "  and 
note,'*  and  that  given  to  the  buyer  the  "  bought  note."     The  sold  notwf 

^  Blackburn  on  Sale,  79.  '  Brandao  v.  Barnett,  12  CI.  &  F.  787. 

"  See  Thompson  v.  Gardiner,  1  C.  P.  «  «  t-  ]#  rt^i    t    i>    t  rr   t 

D  'J"-  *  Robimm  v.  Molleti,  L.  R.  7  H.  L. 

*'  Banng  v.  CorrU,  2  B.  &  Aid.  187 ;  802  ;  Perry  v.  BameU,  15  Q.  B.  D.  388. 

20  R.  R.  388.  See  notes  to  Wigglesicorth  v.  Dallisoii, 

*  Fairlie  v.  FenUm,  L.  R.  6  Ex.  169.  j  g^,   j^  q  552. 

^^  Heywarth  v.  Knight,  17  C.  B.  N.  S.  ^  Thompson  v.  Gardiner,  sup.  ;  Sieve. 

*'sec  SeoU  v.  Go^ey,  [1901]  2  K.  B.  «^^  ^-  Archibald,  17  Q.  B.  103. 
728. 
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and  bought  notes  may  constitute  a  sufficient  memorandum  in 
writing  of  the  contract  to  satisfy  the  above-mentioned  statute.^ 

There  are  three  different  forms  of  bought  and  sold  notes. 

In  the  first  form  the  sold  note  runs  as  follows : — **  Sold  for  A. 
to  B."  (here  follow  the  terms  of  the  contract),  while  the  bought 
note  is  **  Bought  for  B.  from  A."  (here  follow  the  terms  of  the 
contract).  In  such  cases  the  names  of  both  seller  and  buyer 
appear  on  each  note. 

In  the  second  form  the  sold  note  omits  the  name  of  the  buyer, 
and  the  bought  note  the  name  of  the  seller. 

Where  the  notes  are  in  the  first  form,  each  by  itself  is  a 
complete  memorandum  of  the  bargain  within  the  statute,  so  that 
the  only  question  that  can  be  raised  by  a  person  who  denies  that 
he  is  boimd  by  the  contract  is  whether  the  broker  signed  as  his 
agent.  It  appears  to  be  clear  that  the  production  of  one  note, 
with  evidence  that  the  other  was  duly  delivered,  is  sufficient 
evidence  that  the  broker  signed  as  agent  for  each  party ;  -  but 
the  effect  of  the  production  of  one  note,  where  the  other  is  hot  in 
evidence,  has  not  been  determined  ;  the  doubt  being  whether  the 
authority  of  the  broker  to  bind  either  party  by  his  signature  is 
not  conditional  on  his  delivering  a  note  to  him.* 

Where  the  notes  are  in  the  second  form,  each  note  is  incomplete 
in  itself,  for  it  does  not  contain  the  names  of  both  pai*ties.  But, 
as  both  the  form  of  the  note  and  the  custom  of  the  trade  show 
that  there  ought  to  be  another  note,  it  is  sufficient  if  the  other 
note  can  be  proved  to  exist ;  but  if  it  is  not  proved  to  exist,  the 
point  is  doubtful.* 

Where  the  notes  are  in  either  of  the  above  forms,  the  broker 
expressly  contracts  as  agent,  though,  where  they  are  in  the  second 
form,  he  does  not  disclose  the  name  of  his  principal.  In  effect 
he  says,  **  I  am  contracting  with  you  for  a  principal."  But  there 
is  another  form  of  note  which  is  made  out  by  the  broker  in  his 
own  name  so  as  to  pledge  his  personal  credit.  In  this  third  case 
the  sold  note  is  in  the  form  "Bought  of  3'ou  by  me";  and  the 
bought  note  is  **  Sold  to  you  by  me."  In  this  case,  the  mere  fact 
that  he  adds  the  word  '*  broker  "  to  his  signature  is  not  sufficient 
to  enable  him  to  repudiate  his  personal  liability.^ 


-   »  Thompson  v.  Gardiner,  1  C.  P.  D.  777. 
2  Hawes   v.   Forster,   1    M.   &    Rob. 
368  ;  42  R.  R.  803. 


'  Consider  Thompson  r,  Oardiner^  tup, 

*  Blackburn  on  Sale,  86. 

»  Hutcheaony.  Eaton,  18  Q.  B.  D.  861. 
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Where  the  note  is  in  the  third  form,  there  is  some  diflBculty  in  Chap.  V. 
seeing  how  the  principal  can  sue,  or  be  sued  ;  in  other  words, 
how  it  can  be  said  that  the  contract  contained  in  the  notes  is  the 
contract  of  the  principal.  However,  it  is  settled  law  that,  on  the 
one  hand,  the  broker  cannot  deny  his  liability,^  and  that,  on  the 
other  hand,  evidence  is  admissible  to  show  that  he  contracted 
for  an  undisclosed  principal,  that  is,  to  show  that  the  principal 
contracted  through  the  broker.^ 

It  is  hardly  necessary  to  say  that,  whatever  be  the  form  of  the 
notes,  no  contract  can  be  established  where  the  bought  and  sold 
notes  differ  in  their  terms ;  as,  for  instance,  where  they  vary  in 
the  description  of  the  goods,  or  as  to  the  time  at  which  payment 
is  to  be  made.' 

"  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  Factor, 
a  merchant  residing  abroad  or  at  a  distance  from  the  place  of 
sale;  and  he  usually  sells  in  his  own  name  without  disclosing 
that  of  his  principal ;  the  latter  therefore,  with  full  knowledge  of 
these  circumstances,  trusts  him  with  the  actual  possession  of  the 
goods  and  gives  him  authority  to  sell  in  his  own  name."  *  It 
follows  that  special  instructions  given  to  the  factor,  restrictive  of 
his  apparent  authority,  do  not  affect  a  purchaser,  unless  com- 
municated to  him.^  A  factor  has  authority  to  sell  on  the  usual 
terms  of  credit ; '  to  receive  and  give  receipts  for  the  price;  ^  but  he 
had  not  at  common  law  authority  to  pledge  the  goods.®  And  his 
authority  might  be  revoked  at  any  time  before  the  goods  were  sold.^ 

Alterations  in  the  law  were  made  in  1823,  1825,  1842,  and  Repealed 
1877,^^  by  Acts  known  as  the  "  Factors  Acts.''     These  Acts  have  ^^^'^^^^  ^^^'• 
been  repealed  and  re-enacted  with  amendments,  as  regards  England 
and  Ireland,   but   not   Scotland,   by   the   Factors  Act,   1889.^^    Factors  Act, 

1889 

*  HiggiM  v.  Senior,  8  M.  &  W.  834  ;  «  ScoU  v.  Surman,  Willes,  407  ; 
58  R.  B.  884.                                                   Hovghton  v.  Matthews,  8  B.  &  P.  489  ; 

2  Trucman  y.  Loder,  11  A.  k  E.  689  ;  7  R.  R.  815. 

52  R.  R.  451.    See  notes  to  Thomson  v.  '  DrinkwcUer  v.  Goodwin,  Cowp.  255  ; 

Arwnport,  2  Sm.  L.  C.  389.  Fiah  v.  Kempton,  7  C.  B.  687. 

*  Grani  v.  Fletcher,  5  B.  &  C.  436  ;  «  Graham  v.  Dystcr,  6  M.  &  S.  1. 
29  R.  R.  286  ;  Sievewrighi  v.  Archibald,  Ante,  p.  28. 

17  Q.  B.  103 ;  Thornton  v.  Kempster,  6  »  Jialeigh  v.    Atkinson,   6  M.  &  W. 

Taunt.  786  ;  15  R.  R.  658  ;  Gregson  v.  670  ;  55  R.  R.  764. 

Ruck,  4  Q.  B.  737.  »•»  4  Geo.  4,  c.  83  ;   6  Geo.  4,  c.  94  ; 

*  Per  Abbott,  C.J.,  Baring  v.  Corrie,  5  &  6  Vict.  c.  39  ;  40  &  41  Vict.  c.  39. 

2  B.  t  Aid.  143.  "  62  &  53  Vict.  c.  45.     Discussed  in 

'  &  p,  Dixon,  4  Ch.  D.  133  ;  Stevens      Chalmers  on  Sale,  128  et  seq. 
V.  SUler,  25  Ch.  D.  31.     Anie,  p.  75. 
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The  effect  of  the  Act  is  that,  where  a  "mercantile  agent"  is 
in  the  possession,  by  himself  or  his  bailee,  of  goods,  or  docu- 
ments of  title  to  goods,  with  the  consent  of  the  owner,  any  sale, 
pledge,  or  other  disposition  made  by  him,  in  the  ordinary  course 
of  his  business  as  mercantile  agent,^  is  as  valid  in  favour  of 
a  person  dealing  bond  fide  as  if  he  were  expressly  authorized 
to  make  it,  and  notwithstanding  that  his  authority  has  been 
determined  ;  ^  and  similar  provisions  are  contained  in  respect  of 
dealings  by  a  seller^  who  remains  in  possession,  or  by  a  buyer 
or  person  who  has  agreed  to  buy  *  and  has  obtained  possession 
of  the  goods  or  documents  of  title.^ 

A  title  acquired  by  a  transfer  or  delivery  under  these  Acts  is 
not  in  any  way  affected  by  the  conviction  of  the  transferor  for 
larceny  of  the  goods.^ 

A  "  del  credere  "  agent  guarantees  to  his  principal  the  solvency 
of  the  person  with  whom  he  contracts.  If,  for  instance,  he  be  a 
broker  for  sale,  or  a  factor,  he  undertakes  to  pay  for  the  goods 
that  he  sells  if  the  pui'chaser  fails  to  pay  for  them  J  A  del  credere 
commission  is  "the  premium  or  price  given  by  the  principal  to 
the  factor  for  a  guarantee."^  An  agreement  to  sell  upon  a (fcJ 
credere  commission  need  not  be  in  writing,  as  it  is  not  a  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another  person 
within  the  4th  section  of  the  Statute  of  Frauds.* 


1  62  &  53  Vict.  c.  45,  s.  1  ;  Hastings 
V.  Pearson,  [1893]  1  Q.  B.  62 ;  Inglis  v. 
JtoberUon,  [1898]  A.  C.  616. 

2  lb.  s.  2. 

3  lb.  8.  8 ;  Sale  of  Goods  Act,  1893, 
8.  25  (1). 

■»  52  &  53  Vict.  c.  45,  s.  9.  Skenslone 
V.  miton,  [1894]  2  Q.  B.  452  ;  Hell^  v. 
Matthews,  [1895]  A.  C.  471  ;  Sale  of 
Goods  Act,  1893,  s.  25  (2).  Ante,  pp. 
28,  42. 


'  ffugiU  V.  Masker,  22  Q.  B.  D.  364 ; 
Cahn  V.  PocketCs  Co,,  [1899]  1  Q.  B.  643. 

•  Paune  v.    JFilson,  [1895]   1  Q.  B. 
653,  2  vf,  587.     AnU,  p.  44. 

T  Ex  p.   White,  6  Ch.  397  ;  Grove  v. 
Dubois,  1  T.  R.  112  ;  16  R.  B.  664. 

*  Per  Lord  EUenborough,  Morris  v. 
Cleasby,  4  M.  &  S.  574  ;  16  R.  R.  544. 

9  Couturier    v.    Hastie,    8    Ex.   40 ; 
JVickham  v.  Wickham,  2  K.  &  J.  478. 
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CHAPTER  VI. 

GIFTS. 

Oifts  inter  vivos. 

A  GiFT,^  by  which  we  mean  a  transfer  of  property  without    Chap.  VL 
valuable  consideration  to  a  donee,  who  accepts  the  property,  is 
liable  to  be  defeated  by  the  creditors  of  the  donor  either  under 
the  statute  of  Elizabeth^  or  on  his  bankruptcy.'* 

There  is  a  broad  distinction  between  an  assignment  for  value  Gifts  and 
and  a  gift.     In  the  former  case,  if  the  transfer  of  the  property  is  f^*^Se° 
for  any  reason  imperfect,  we  have  to  consider  the  intentions  of  distinguished 
two  persons — of  the  pei*son  who  makes  and  of  the  person  who 
takes  under  the  assignment ;  and  if  it  appears  that  both  intended 
that  a  perfect  assignment  should  be  made,  the  Court  will  compel 
the  assignor  to  do  everything  that  may  be  necessary  to  perfect 
the  assignment. 

In  the  case  of  a  gift,  the  nature  of  the  transaction  depends 
entirely  on  the  will  of  the  donor.  If  he  does  something  which 
does  not  really  amount  to  a  complete  transfer  of  the  property  to 
the  donee,  we  have  no  reason  to  suppose  that  he  intended  to  do 
anything  more  than  he  actually  did.  He  may  perhaps  at  one 
time  have  intended  to  make  a  gift ;  but  the  very  fact  of  his  not 
having  completely  transferred  the  property  may  show  that  if  he 
ever  had  that  intention  he  subsequently  altered  his  mind.  These 
considerations  lead  to  the  cardinal  rule  that  an  imperfect  gift 
creates  no  right  that  can  be  enforced;  in  other  words,  that  a 
person  cannot  be  compelled  to  do  anything  to  perfect  a  gift  by 

*  It  shonld  be  observed  that,  in  the      necessarily  consideration,  owing  to  the 

Year  Books,  **  dom,'^  which  is  generaUy      tenancy  created. 

tnmaUted  "rift,"  does  not  necessarily  i  -.o  vi-         r         *       a^     %r  t    i> 

.  ^v  *.  ^  ^r  -J     *•  13  Eliz.  c.  5 ;  vostf  p.  94  ;  M.  L.  R. 

imply  that  there  was  no  consideration ;       ^  „  »  x-     >  i         » 

compare  the  phrases  -donee'*  in  tail,      ^'  ^^^'    ^ee  notes , to  Twyrus  Case,  1 

'•to  give"  in  tail,  where,  if  the  rever-      Sdi«  L.  C.  10. 

«on  is  retained  by  the  donor,  there  is  '  Post,  Chap,  xviii. 
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Gift  obtained 
by  misrepre- 
sentation. 


No  gift 
unless — 
(1)  complete 
transfer,  or 
declaration 
of  trust ; 


(2)  intention 
to  give. 


Mil  toy  V. 
Lord. 


him.^  There  is  a  locus  pcenitentice  so  long  as  it  is  incomplete.* 
But  the  subsequent  conduct  of  the  donor  may  enable  the  donee  to 
compel  the  donor  to  perfect  the  gift ;  as,  for  example,  if  A.  gives 
a  piece  of  land  to  B.  without  making  a  formal  conveyance,  and  B., 
to  A.*s  knowledge,  builds  upon  it.* 

If  a  gift  has  been  obtained  by  a  misrepresentation,  though 
innocent,  of  fact  by  the  donee,  the  donor  has  a  right  in  equity  to 
recover  his  gift  from  the  donee.* 

Where  it  is  alleged  that  a  transaction  amounts  to  a  gift,  two 
questions  arise,  viz. : — 

(1.)  Was  there  a  complete  transfer  of  the  property  according  to 

its  nature  ?     If  the    donor  intended  to   transfer  the 

property,  has   everything   necessary  to  vest  it   in   the 

donee  been  done  ?  if  the  donor  did  not  so  intend,  has  a 

trust  of  the  property  for  the  benefit  of  the  donee  been 

validly  constituted  ?    An  ineffectual  attempt  to  transfer 

the  property  (contrary  to  the  usual  rule  of  construction 

ut  res  magis  valeat)  will  not  be  construed  to  operate  as 

the  creation  of  a  valid  trust. 

(2.)  With  what  intention  was  the  transfer  made  ? 

A  man  may  make  a  voluntary  transfer  of  property,  but  not 

intend  to  make  a  gift  of  it.     He  may  intend  that  the  transferee 

should  hold  it  as  his  trustee.     The  intention  that  the  transfer 

should  operate  as  a  gift  may  be  proved  by  the  acts  as  well  as  by 

the  words  of  the  donor. 

The  principles  that  we  have  stated  are  laid  down  very  clearh* 
by  Turner,  L.J.,  in  his  judgment  in  Milroy  v.  Lord.^  He 
says : — 

*'  I  take  the  law  of  this  Court  to  be  well  settled  that,  in  order  to 
render  a  voluntary  settlement  valid  and  effectual,  the  settlor  must  have 
done  everything  which,  according  to  the  nature  of  the  property  com- 
prised in  the  settlement,  was  necessary  to  be  done  in  order  to  transfer 
the  property  and  render  the  settlement  binding  upon  him.  He  may,  of 
course,  do  this  by  actually  transferring  the  property  to  the  persons  for 
whom  he  intends  to  provide,  and  the  provision  will  then  be  effectual, 
and  it  will  be  equally  effectual  if  he  transfers  the  property  to  a  trustee 
for  the  purposes  of  the  settlement,  or  declares  that  he  himself  holds  it 


*  See   this   discussed   in    Vaizey   on  '  Per     Westbury,    C,    DilUcyn   t. 


Settlements,  92  et  seq, 

'  Antrobus  v.  Smith,  12  Ves.  89 ; 
8  R.  R.  278 ;  Edwards  v.  Jones,  1  My. 
k  Cr.  226  ;  43  R.  R.  178  ;  Lytev,  Feny, 
Dyer,  49o. 


Llewelyn,  4  De  G.   F.   &  J.   521;  Bt 
Barker,  44  L.  J.  Ch.  490. 

*  Re  Qlvhb,  [1900]  1  Ch.  354. 

*  4  De  G.  F.  &  J.  274. 
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in  trnst  for  those  purposes  ;   and  if  the  property  be  personal,  the  trnst    Clhap.  VI. 

may,  as  I  apprehend,  be  declared  either  in  writing  or  by  parol ;  but  in  — 

order  to  render  the  settlement  binding,  one  or  other  of  these  modes 
must,  as  I  understand  the  law  of  this  Court,  be  resorted  to,  for  there 
is  no  equity  in  this  Court  to  perfect  an  imperfect  gift.  The  cases,  I 
think,  go  further  to  this  extent,  that  if  the  settlement  is  intended  to 
be  effectuated  by  one  of  the  modes  to  which  I  have  referred,  the  Court 
will  not  give  effect  to  it  by  applying  another  of  those  modes.  If  it  is 
intended  to  take  effect  by  transfer,  the  Court  will  not  hold  the  intended 
transfer  to  operate  as  a  declaration  of  trust,  for  then  every  imperfect 
instrument  would  be  effectual  by  being  converted  into  a  perfect 
trnst."^ 

A  promise  to  make  a  gift  in  the  future  does  not  amount  to  a  what  con- 
gift,  and  is  merely  nudum  pactum.^  sti^tutes  a 

A  gift  cannot  be  made  unless  the  donee  is  ascertained^  and  is  acceptance, 
capable  of  taking;^  he  is  not  bound  to  accept  it;'  but,  if  it  is 
made  by  deed,  it  vests  in  him  till  he  repudiates  the  gift  ;•  and 
acceptance  is  presumed  until  dissent  is  signified.^ 

An  infant  can  accept  a  gift,®  but  he  can  repudiate  it  when  he  Infants, 
comes  of  age.^  A  common  example  of  the  right  of  an  infant  to 
repudiate  a  gift  on  his  attaining  twenty -one  is  afforded  by  the 
transfer  to  or  purchase  in  the  name  of  an  infant  of  shares  in  a 
company.  He  can  repudiate  them  on  attaining  twenty-one,  and 
if  the  company  is  wound  up  before  that  event  happens  his 
transferor  remains  liable  for  calls.^^ 

A  gift  may  be  made  subject  to  a  condition  precedent ^^  or  to  a  Gifts  on 
condition  subsequent.     Gifts  subject  to  conditions  subsequent  ^^^ 
must  be    carefully   distinguished   from    gifts   for  a    particular 
purpose.     Gifts  of  the  latter  class  take  effect  even  if  the  purpose 
becomes  incapable  of  being  performed. 

In  Scott  V.  Hav^hton}^  Mrs.  Fuller  gave  some  lottery  tickets  to 

^  See  also  Richards  v.  Ddbridge,   18  '  See  London  arid    County  Bank  v. 

H  14-  London,  dic.  Bank,  21  Q.  B.  D.  641. 

'Shower   r,    PPek,   4  Ex.    478  ;  ife  s  s^,^r  v.  fVestbrook,  2  C.  &  P.  578  ; 

^rnS;l'f2;r^;  Po^an.  ^^I^-', Co.,  12 Rep.  113;  THeHTardens 

Gtnruy's  Case,  11  Ed.  4,  2,  pi.  2  ;  Bro.  ^/*^*  ^^"^  Brothers  of  London,  Y.B.  11 

Ab.  Done,  31  ;  Roberts  v.  Roberts,    11  H.  4,  31. 

Jur.  N.  S.  092.  •  Co.  Litt.  2b, 

*  Bayrus's  Case,    12   Rep.    113  ;  3rd  lo   Weston's  Care,  5  Oh.  614  ;   Manns 
^•^t-  110.  ^^    3  ch.   459  ;  Cwr^w'»   Case,  6  Eq. 

*  Bm  T.  Wilson,  8  Ch.  893  ;  Y.  B.  7  . 
U.  4,  29,  pi.  14  ;  LyU  r.  P«iy,  Dyer, 


49o  (8), 

«  Y.  B.  7  Ed.  4,  20,  pi.  21  ;  Standing       WhUtaker,  21  Ch.  D.  657. 
V.  Boioring,  31  Ch.  D.  282.  "  2  Vern.  560. 

G.P.P. 


11  Lyte  V.   Feny,   Dyer,   49a,   (7) ;  Re 
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Chap.  VL  her  servants  on  condition  that,  if  20«.  or  more  should  come  up, 
her  daughter  should  have  a  moiety  of  it.  A  ticket  given  to  an 
infant  servant  produced  £1,000,  and  it  was  held  that  the  infant 
was  bound  to  perform  the  condition. 

The  most  common  example  of  a  gift  being  liable  to  be  defeated 
by  a  condition  subsequent  is  that  of  presents  made  by  a  man  to  a 
woman  to  whom  he  is  betrothed,^  in  which  case,  if  the  marriage 
is  broken  ofl',  the  presents  must  be  returned  ;  on  the  other  hand, 
presents  made  to  a  woman  to  obtain  introduction  to  her  are  not 
revocable.^ 

An  example  of  the  rule  that  a  gift  is  not  defeated  by  the 
failure  of  the  purpose  for  which  it  is  made  is  afforded  by 
Leche  v.  Kilmorey,^  where  A.  paid  a  sum  to  an  army  agent 
to  the  account  of  N.  "to  be  at  his  disposal  for  the  use  of  L." 
The  sum  was  reall}'  intended  by  the  donor  to  be  applied  in 
purchasing  promotion  for  L.  At  the  death  of  A.  the  money 
still  remained  in  the  hands  of  the  army  agent.  Afterwards  L. 
was  obliged,  from  his  bad  health,  to  leave  the  army,  and  it  was 
held  that  he  was  entitled  to  the  money. 
Gifts  by  deed.  A  gift  of  specific  chattels  by  deed*  vests  the  chattels  in  the 
donee  without  delivery  of  them  to  him,  subject,  of  course,  to 
his  right  to  refuse  the  gift.^  **  If  the  deed  be  delivered  to  the 
use  of  the  donee,  the  goods  and  chattels  are  in  the  donee 
presently  before  notice  or  agreement ;  but  the  donee  may  make 
refusal  in  pais,  and  by  that  the  property  and  interest  will  be 
divested."*  It  is  now  settled  that,  "  although  a  donee  mar 
dissent  from  and  thereby  render  null  a  gift  to  him,  yet  a  gift  to 
him  of  property,  whether  real  or  personal,  by  deed,  vests  the 
property  in  him  subject  to  his  dissent."^  And  acceptance  is 
presumed  until  dissent  is  signified,  even  though  the  donee  is  not 
aware  of  the  gift.® 

The  cases  ^  which  show  that  a  voluntary  assignment  made  by 
a  debtor  to  a  trustee  for  his  creditors  is  revocable  by  the  grantor 


Acceptance 
presumed 
until  disi^ent, 


Creditors' 
deed. 


1  Young  v.  Burrell,  Gary,  77  ;  Robin- 
son y.  Cumming^  2  Atk.  409. 

*  Robinson  v.  Camming^  svp, 

»  Turn.  &  Russ.  207 ;  24  R.  R.  19. 

^  It  may  be  a  bill  of  sale  within  the 
meaning  of  the  Bills  of  Sale  Acts  ;  post. 
Chap.  VII. 

»  Y.  B.  7  Kd.  4,  20,  pi.  21. 


«  BtUler  and  Baker's  Case,  3  Rep.  266, 
27a. 

'  Per  Lindley,  L.  J.,  Standing  v. 
Bowring,  31  Ch.  D.  290. 

*  Per  Lindley,  L.  J.,  London  and 
County  Bank  v.  Lomlon,  <!«.  Bank,  21 
Q.  B.  D.  641. 

•  Collected  in  Siggtrs  v.  Evans,  5  E.  i 
B.  367. 
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until  it  has  been  communicated  to  a  creditor,  are  not  authorities    Chap.  VL 

for  the  proposition  that  a  gift  by  deed  is  revocable  until  it  is 

communicated  to  the  donee.     The  distinction  between  the  two 

cases  is  obvious.     In  the  case  of  the  creditors'  deed,  the  debtor 

is  merely  directing  how  his  own  property  is  to  be  applied  for  his 

own  benefit.^     The  deed  has  merely  the  same  effect  as  if  the 

debtor  had  delivered  money  to  an  agent  to  pay  his  creditors,  in 

which  case  the  debtor  might,  before  payment  or  communication 

by  the  agent  to  the  creditors,  change  his   mind  and  recall  the 

money :  in  the  case  of  a  gift,  the  effect  of  the  deed  is  actually  to 

change  the   ownership  of  the   property  for   the  benefit  of  the 

donee.- 

The  operation  of  a  deed  is  not  suspended  by  its  being  suppressed 
or  destroyed  by  the  donor,  or  by  its  not  being  communicated  to 
the  donee ;  and  it  may  be  good  as  between  the  donor  and  donee 
without  notice  to  trustees,  which  may  be  necessary  to  render  it 
good  against  third  parties.'*  The  deed  must,  of  course,  be  one 
which  is  effective  to  pass  the  property  in  law  or  equity.* 

The  question  whether  a  gift  of  a  corporeal  chattel  in  the  Parol  gift- 
possession  of  the  donor  can  be  made  without  delivery,  per  verba  tfolallrl^ 
de  prasenti,  or  by  the  expression  of  the  intention  of  the  parties, 
as  evidenced  by  their  acts,  has  been  the  subject  of  much  con- 
troversy.* It  has,  however,  been  decided  by  the  Court  of  Appeal,^ 
in  accordance  with  Irons  v.  Smallpiece,'^  that  delivery  ®  is  essential. 
Fry  and  Bowen,  L.  JJ.,^  in  their  judgment  said : — 

"According:  to  the  old  law  no  gift  or  grant  of  a  chattel  was  effectual 
to  pass  it  either  by  parol  or  by  deed,  and  whether  with  or  without 
consideration,  unless  accompanied  by  delivery.  On  that  law  two 
exceptions  have  been  grafted,  one  in  the  case  of  deeds  and  the  other 
in  that  of  contracts  of  sale  where  the  intention  of  the  parties  is  that 
the  property  shall  pass  before  delivery  ;  but  as  regards  gifts  by  parol 
the  old  law  was  in  force  when  Trans  v.  Snmllpiece  was  decided  ;  that 
case,  therefore,  correctly  declared  the  existing  law.'* 


^  See  Acton  v.  WoodgaU,  2  My.  &  K.  12  Ves.  39  ;  8  R.  R.  878. 

492;  39R.  R.  251.  *  See  Re  Haremirl,    31  W.   R,  580; 

■  Xew  V.  Hunting,  [1897]  2  Q.  B.  19,  He  Jiidgtoay,  15  Q,  B.  D.  449. 

A.  C.  419.  •  Cochrane  v.  Moorey  25  Q.  B.  D.  57. 


'  Elph.  N.  k  C.  Interp.  120  ;   Byth.  ^  2  B.  &  Aid.  551  ;  21  R.  R.  395. 

4  Jaim.   C«>nv.    by   Robbins,   vol.   ii.,  ■  Kilpin  v.   Batley,  [1892]   1   Q.   B. 

I».  264  ;  Standing  v.  Bowring,  31  Ch.  D.  582.     As  to  what  amounts  to  delivery, 

282 ;  jmt,  p.  128.  see  anUf  p.  15. 

^  Per  Grant,  M.  R.,  AiUrolmsY,  Smithy  •  Cochrane  v.  Moore j  sup. 

6  (2) 
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Chap.  VI.        Lord  Esher,  M.  R.,  said : — 


Chattel  in 
possession  of 
bailee  or 
trespasser. 


"  In  ordinary  English  language,  and  in  legal  effect,  there  cannot  be 
a  gift  without  a  giving  and  taking.  The  giving  and  taking  are  the 
two  contemporaneous  reciprocal  acts  which  constitute  a  gift.  They 
are  a  necessary  part  of  the  proposition  that  there  has  been  a  gift. 
They  are  not  evidence  to  prove  that  there  has  been  a  gift,  but  facts  to 
be  proved  to  constitute  the  proposition  that  there  has  been  a  gift."  ^ 

There  must  be  a  delivery,  transfer,  or  change  of  possession 
consequent  upon  the  gift.^ 

The  word  "  contemporaneous,"  as  used  by  Lord  Esher,  must 
probably  be  taken  in  the  qualified  meaning  of  "as  part  of  the 
same  transaction.'*  There  are  some  cases  in  which  the  intention 
of  the  donor  to  make  the  gift,  the  delivery  to  and  the  acceptance 
by  the  donee,  take  place  at  diflferent  times.  For  example,  A. 
sends  a  book  as  a  present  to  his  son  in  India ;  the  son  is  away 
from  his  house  at  the  time  when  the  book  is  delivered  there,  and 
does  not  know  of  the  intended  gift  till  he  returns  to  his  house. 
In  this  case  acceptance  follows  delivery ;  but  it  may  precede  it, 
as  where  A.  offers  to  give  a  specific  chattel  to  B.,  B.  accepts,  and 
A.  delivers  it  afterwards.  Probably  an  offer  by  A.  to  give  a 
specific  chattel  to  B.  when  accepted  by  B.  operates  as  a  licence 
to  B.  to  take  that  chattel  peaceably  wherever  he  may  find  it,  and 
the  taking  of  it  by  B.  operates  as  delivery  by  A.  so  as  to  transfer 
the  property  in  the  chattel  to  B.  The  licence,  however,  is 
revocable  until  executed,  and  may  be  revoked  by  a  communication 
to  that  effect  made  by  A.  to  B.,  or  by  A.'s  death,  or  probably  by 
A.'s  becoming  insane.* 

Where  a  corporeal  chattel  is  in  the  hands  of  a  bailee  or 
trespasser,  the  owner  may  wish  to  give  it  either  to  the  person  in 
whose  possession  it  is,  or  to  a  stranger.  In  the  former  case,  an 
expression  of  the  intention  of  the  owner  to  give  the  chattel  to  the 
person  in  whose  possession  it  is,  followed  by  acceptance  of  the 
gift,  appears  to  be  sufl&cient.  In  other  words,  a  delivery,  followed 
by  a  subsequent  declaration  of  intention  to  give,  has  the  same 
effect  as  a  declaration  of  intention  to  give  followed  by  delivery.* 
Such  is  the  common  case  of  A.  lending  a  book  to  B.  huq 
afterwards  tellini?  him  that  he  may  keep  it.^ 


*  Cochrane  v.  Moore,  sup. 

•-'  Kilpin  V.  Ratley,  [1892]  1  Q.  B. 
582.  See  Ramsay  v.  Margrett,  [1894] 
2  Q.  6.  18,  per  Lord  Esher,  M.  B.,  and 
Davcy,  L.  J. 


'  See  this  discussed,  t$  Law  Quarterly, 
446. 

<  Y.  B.  21  Ed.  4,  65,  pi.  27. 
'  6  Law  Quarterly,  449. 
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The  law  as  to  gifts  to  trespassers  (t.«.,  persons  who  acquire    Chap.  VL 
possession  wrongfully)  is  laid  down  in  Sheppard's  Touchstone  ^ 
as  follows : — 

"  If  a  man  take  my  goods  from  me,  or  from  another  man  in  whose 
hands  they  are  ;  or  I  buy  goods  of  another  man  and  suflfer  them  in  his 
possession,  and  a  stranger  taketh  them  from  him  ;  it  seems,  in  these 
cases,  I  may  give  the  goods  to  the  trespasser,  because  the  property  of 
them  is  still  in  me."  Mr.  Preston  adds,  "i.e.,  his  acceptance  of  them 
is  an  admission  of  property  in  the  donor  ;  but  they  cannot  be  given  to 
a  stranger,  since  without  such  an  admission  the  party  has  merely  a 
right  of  action  or  of  resumption  by  recaption.'*  * 

Where  A.  expresses  an  intention  to  give  to  B.  a  specific  chattel 
in  the  possession  of  a  bailee,  C,  it  appears  on  principle  (for  the 
case  does  not  appear  to  have  been  decided)  that  if  C.  agrees  with 
A.  and  B.  to  hold  the  chattel  as  bailee  for  B.,  or  if  C.  at  A.'s 
request  delivers  the  chattel  to  B.,  the  gift  becomes  perfect.  The 
former  of  these  propositions  is  not  irreconcileable  with  Cochrane 
V.  Moore}  There  Benzon  bailed  a  horse  to  Yates,  and  then  gave 
to  Moore  by  words  of  present  gift,  and  Moore  accepted,  one 
quarter  of  the  horse.  Benzon  told  Yates  of  the  gift  to  Moore, 
but  Moore  did  not  know  of  his  having  done  so ;  and  it  was  held 
that  the  intended  gift  was  ineffectual.  This  case  does  not  fall 
within  the  proposition  above  stated,  for  Yates  never  agreed  with 
Moore  to  become  his  bailee. 

The  delivery  of  a  negotiable  instrument  {jpost,  p.  189)  to  the  Gift  of 
donee,  indorsed  if  necessary  by  the  donor,  operates  as  a  gift  of  jl^^ment 
the  money  seciured  by  it  if  such  be  the  intention.* 

There  is,  however,  a  distinction  between  a  cheque  drawn  by  the 
donor  on  his  own  bankers  in  favour  of  the  donee  and  a  cheque 
drawn  by  a  stranger  and  given  by  the  donor  to  the  donee.  The 
former  is  merely  an  order  by  the  donor  to  his  banker  to  pay  the 
donee,  and  is  revocable  by   the  donor,  and  is  revoked  by  his 


*  Pp.  240,  241.  may  be    released    without    deed.     The 

*  This  statement  of  the  law  appears  statement  in  Jennor  andHardWs  Case,  1 
to  be  fouuded  on  the  Y.  B.  6  Hen.  7,  8,  Leon.  288,  pi.  383,  that  a  release  of  a 
pl.  4,  and  10  Hen.  7,  27,  pL  13.  In  the  right  in  chattels  cannot  be  without 
latter  case  a  man  from  whom  goods  were  deed,  appears  from  the  context  to  be 
taken  by  u  trespasser  gave  them  to  him,  erroneous. 

aua  it  was  held  that  the  gift  was  good,  »  25  Q.  B.  D.  57. 

au'l  that  even  if  it  was  not  good  as  a  *  McCulloch  v.  Bland,  2  Giff.  428 ; 

gift  it  was  good  as  a  release,  for  chattels  Langley  v.  Thomas,  26  L.  J.  Ch,  609. 
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Chap.  VI.  death  at  any  time  before  pa\'ment.^  On  the  other  hand,  the 
delivery  of  a  cheque  drawn  by  a  stranger  passes  the  right  to 
receive  the  money  for  which  the  cheque  is  drawn,  and  therefore 
operates  as  an  effectual  gift.  But  a  negotiable  instrument  does 
not  pass  by  words  of  gift  without  delivery.^ 
Gift  of  The  mere  delivery  of  an  instrument  which  is  not  negotiable, 

creating  chose  such  as  a  policy  of  insTU'ance,  bond,  or  share  certificate,  witli  the 
in  action.  intention  to  make  a  gift  of  the  money  secured  thereby,  will  not 
operate  as  a  gift  of  the  money  unless  there  is  an  effectual  assign- 
ment of  the  chose  in  action.  It  has  been  held  that  the  delivery 
of  a  banker's  deposit  receipt,  indorsed  by  the  donor  with  an  order 
to  pay  the  amount  to  the  donee,  is  an  e£fectual  gift  of  the  money 
deposited  at  the  bank.'* 

It  must  not,  however,  be  assumed  that  the  mere  gift  of  the 
instrument  has  no  effect.     Coke  says : — * 

"  A  man  may  give  or  grant  his  deed  to  another,  and  such  a  grant  by 

parol  is  good If  a  man  hath  an  obligation,  though  he  cannot 

grant  the  thing  in  action,  yet  he  may  give  or  grant  the  deed,  viz.,  the 
parchment  and  wax,  to  another,  who  may  cancel  and  use  the  same  at 
his  pleasure." 

The  donee  may  often  retain  the  instrument,  though  he  cannot 
recover  the  debt ;  and  in  such  cases  the  donor,  or  his  representa- 
tive, may  be  unable  to  recover  the  debt  for  want  of  the  instrument* 
Deed*.  Where,  however,  an  equitable  mortgagee  by   deposit  of  deeds 

hands  over  the  deeds  to  a  donee,  the  donee  cannot  retain  them, 
because  the  donor  had  no  property  in  them  apart  from  the  charge, 
and  could  only  transfer  the  ownership  of  them  by  properly  trans- 
ferring the  charge.* 
Gift  of  The  gift  to  the  debtor  of  an  instrument  creating  a  debt,  after 

to  debtor.  ^^^  d^^t  is  due,  does  not  extinguish  the  debt.^  In  the  case  of  a 
bill  or  note,  however,  either  a  written  renunciation,  or  a  verbal 
renunciation  and  delivery  of  the  bill  or  note  to  the  acceptor  or 
maker,  discharges  the  debt.® 

*  See  8.   75,  Bills  of  Exchange  Act,  '  Rummens  v.  Hart,  1  Ex.  D.  169; 

1882  (45  &  46  Vict.  c.  61).    The  decision  Barton  v,  OaineTy  8  H.  &  N.  387. 

in  Bromley  v.  BrvtUon,  6  Eq.  275,  seems  '  lie  Richardson,  80  Ch.  D.  896. 

not  to  be  in  accordance  with  principle  or  ^  Edwards  v.    Walters^  [1896]  2  Ch. 

authority.  157,   168.     See  also  Bym  v.  Ghd/rry, 

2  Trimmer  v.    Danby,  25  L.   J.   Ch.  4  Ves.  5  ;  Cross  v.  Sprigg,  6  Hare,  552 ; 
424  ;  Bridge  v.  Bridge,  16  Beav.  315.  Re  Hancock,  67  L.  J.  Ch.  798. 

3  Re  OiitHn,  [1899]  1  Ch.  408.  *  Bills  of  Exchange  Act,  1882,  ss.  62, 
^  Co,  Lit^.  232a,  b.                                      89  ;  Edwards  v.   Walters,  sup. 
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The  cancellation  of  an  instrument  is  primd  facie  evidence  of  a    Chap.  VL 
release.^     The  intentional  cancellation  of  a  bill  or  note,  or  of  the  ~     ,,    .  ^ 
signature  of  a  party  thereto,  by  the  holder  discharges  the  bill  or 
note  or  the  party  whose  signature  is  cancelled.* 

Except  as  above,  the  mere  fact  of  a  creditor  forgiving  a  legal  Forgiveness 
debt,  either  by  word  of  mouth,^  or  by  writing  not  under  seal,*  does 
not  discharge  the  debtor.  If  the  debt,  being  a  simple  contract 
debt,  is  not  due,  the  contract  might  at  law  be  rescinded  by  a  new 
simple  contract,  but  forgiveness  cannot  amount  to  a  contract ;  if 
the  debt  is  due,  it  can  only  be  released  by  deed,  or  by  simple 
contract  made  upon  an  executed  consideration  by  way  of  accord 
and  satisfaction. °  Mere  forgiveness  will  not  suffice,  because  the 
defence  to  an  action  for  the  recovery  of  the  debt  could  at  most  be 
equitable  only,*  and  equity  will  not  assist  a  volunteer.  But,  if 
the  debt  is  gone  at  law,  as  where  the  debtor  is  appointed  executor 
of  the  creditor,  so  that  he  requires  no  assistance  from  equity,  the 
forgiveness  operates  as  a  release  in  equity  and  at  law.^ 

AMiether  the  instrument  creating  the  debt  is  under  seal  or  not.  Release  of 
the  conduct  of  the  parties  may  amoimt  to  a  release  of  the  debt.*     conduct. 

The  provision  of  the  Judicature  Act,  1873,®  that  "  any  absolute  Assignment 
assignment  by  writing  under  the  hand  of  the  assignor  .  .  .  of  any  under  Judi- 
debt  or  other  legal  chose  in  action  of  which  express  notice  in 
writing  shall  be  given  to  the  debtor  .  .  .  shall  be  eflfectual  at  law 
...  to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in 
action  from  the  date  of  such  notice  .  .  .  *'  applies  to  a  voluntary 
transfer. 

A  gift  of  a  chose  in  action  which  is  transferable  in  a  statutory  Chose  in 
manner  only  (post,  pp.  181, 133)  is  not  effectual  unless  the  transfer  ferable^^^ 

is  made  in  the  statutory  manner.^®  statutoiy 

^ mode. 

*  Pigot's   Case,    11    Co.    Rep.    26   b;  *  Cross  v.  Sprigg,  6  Ha.  652;  Peace  \. 

Harrison  v.  Given,  1  Atk.  620;  Alsager  Jlains,  11  Ha.  151  ;  Kiiapp  v.  Burnahy, 

V.  Close,  10  M.  &  \V.  676  ;  Gilbert  v.  8  W.  R.  305. 

Wctherell,  2  Sim.  &  S.  254  ;  26  R.  R.  '  Strmig  v.    Bird,    18   Eq.    315  ;    He 

203.  Applehee,  [1891]  3  Ch.  422. 

^  Bills  of  Exchange  Act,  1882,  ss.  63,  »  Flower  v.  Marten,  2  My.  k  Cr.  459 ; 

89.  45  R.  R.  114;  Major  v.  Major,  1  Drew. 

^  Flowei-'s  Case,  Nov,  67.  165  ;   Yeomans  v.    Williams,    35   Beav. 

'  But  consider  EtUni  v.  Smyth,  5  Ves.  130  ;  1  Eq.   184  ;   Edwards  v.   Walki's, 

^6  ;  5  R.  R.  60,  where  it  was  considei-ed  [1896]  2  Ch.  157,  168. 

Ibat  a  bond  debt  might  be  released  by  «  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  6. 

alfctter.  Seejiwse,  p.  134. 

^  Leake  on  Contracts,  Part  iv.,  Ch.  8.  ^«  Colvian  v.  Sarrd,  1  Ves.  50  ;  SBro. 

As  to  accord  and  satisfaction,  see  post,  C.  C.  12  ;  1  R.  R.  83  ;  Beech  v.  Keep,  18 

P-  ^^^9.  Beav.  285  (where  consols  were  assigned 
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THE   MODEKN   LAW   OF   PERSONAL   PROPERTY, 

It  is  possible  to  make  a  valid  gift  of  the  equitable  interest  in 
property  of  any  nature  by  means  of  a  trust.  If  the  donor  has 
the  legal  interest  he  may  constitute  himself  a  trustee  for  the 
donee,  or  transfer  the  legal  interest  to  some  other  person  as  a 
trustee  for  the  donee.  In  the  former  case,  he  may  retain  some 
control  over  the  thing  given  without  rendering  the  gift  ineffectual.^ 
If  the  donor  has  the  equitable  interest  only,  he  can  cause  the 
holder  of  the  legal  interest  to  constitute  himself  a  trustee  for  the 
donee.  The  cases  are  conflicting,  but  the  following  conclusions 
may  be  drawn  from  them : — 

First  Where  the  donor  attempts  to  make  a  gift  by  transfer  of 
the  property  to  the  donee  which  fails  owing  to  the  transfer  being 
ineffectual,  he  does  not  thereby  constitute  himself  a  trustee.^ 

Secondly.  The  owner  of  property  may  constitute  himself'  era 
stranger*  a  trustee  for  a  donee  by  unequivocal  words  or  actions.^ 

Thirdly.  Where  A.,  the  legal  owner  of  property,  attempts  to 
make  a  gift  to  B.  by  transferring  it  to  C.  in  trust  for  B.,  the  gift 
fails  if  the  transfer  is  incomplete.® 

Fourthly.  Where  A.  is  the  equitable  owner  of  property  legaUy 
vested  in  C,  a  direction  by  A.  to  C.  to  hold  the  property  in  trust 
for  B.  (assented  to  by  C.)  operates  as  an  effectual  gift  in  equity 
toB.7 

It  must  be  remembered,  however,  that  the  Statute  of  Frauds® 
enacts  that  ^'  all  declarations  or  creations  of  trusts  or  confidences 


by  deed) ;  Coningham  v.  Flunkett,  2  Y. 
&  C.  C.  C.  246  ;  Peckham  v.  Taylor,  31 
Beav.  250  (where  a  power  of  attorney 
for  the  transfer  of  stock  was  executed, 
but  no  transfer  made  during  the  donor's 
life);  see  also  Scarle  v.  Law,  15  Sim. 
95;  Antrobiu  v.  SmWi,  12  Ves.  39; 
8  R.  K.  278  ;  JXllon  v.  Coppin,  4  My.  & 
Cr.  647  ;  Moore  v.  Moore,  18  Eq.  474  ; 
Milroy  v.  Lord,  4  De  G.  F.  &  J.  264. 

1  WheaUey  v.  Purr,  1  Keen,  651 ; 
Vandenberg  v.  Palmer,  4  K.  &  J.  204. 

2  See  Milroy  v.  Lord,  and  Mickards  v. 
Delbridge,  cited  supi-a,  p.  80. 

»  Ex  p,  Pye,  18  Ves.  140  ;  2  W.  &  T. 
L.  C.  366  ;  11  R.  R.  173  ;  WheatUy  v. 
Purr^  1  Keen,  551  ;  Thorpe  v.  Oweii,  5 
Beav.  224 ;  Gray  v.  Gray,  2  Sim.  N.  S. 
273. 

*  Tate  V.  LeUhead,  Kay,  658 ;  Peckham 
V.  Taylor,  31  Bear.   250 ;  Stapleton  v. 


Stapleton,  14  Sim.  186 ;  Vandenberg  v. 
Palmer,  supra, 

^  No  trust  was  constituted  in  Gaskell 
V.  Gaskell,  2  Y.  &  J.  502  ;  Hughes  v. 
Stubbs,  1  Ha.  476  ;  Smith  v.  IFarde,  15 
Sim.  56  ;  Mews  v.  Meu?s,  15  Bea7.  529; 
Field  V.  Lojisdale,  13  Beav.  78;  iSf 
Glover,  2  J.  &  H.  186  ;  Peckham  v.  Tay- 
lor, 81  Beav.  250  ;  Jones  v.  Lock,  1  Ch. 
26  ;  Pe7ifold  v.  MoiOd,  4  Eq.  562. 

•  See  per  l^railly,  M.  R.,  BeiUlcy  v. 
Mackay,  15  Beav.  18. 

7  Kekewidi  v.  Manning,  1  De  G.  M.  A 
G.  176  ;  Villcrs  v.  BeaumoiU,  1  Vern. 
100  ;  ailison  v.  Ellison,  6  Ves.  656 ;  2 
W.  &T.  L.  C.  835  ;  6  R.  R.  19 ;  Bycro/lv. 
Christy,  3  Beav.  238  ;  Bcntley  v.  Mackay, 
Slip.  ;  Harding  v.  Harding,  17  Q.  B.  l>. 
442. 

•  29  Car.  2,  c.  3. 
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of  any  lands,  tenements,  or  hereditaments  shall  be  manifested  or  Chap.  VL 
proved  by  some  writing  signed  by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last  will  in  writing,  or  else  they 
shall  be  utterly  void  and  of  none  eflfect  '* ;  ^  and  that  "  all  grants 
and  assignments  of  any  trust  or  confidence  shall  likewise  be  in 
writing  signed  by  the  party  granting  or  assigning  the  same,  or  by 
such  last  will  or  devise,  or  else  shall  be  utterly  void  and  of  none 
effect."  *  Trusts  aiisiug  or  resulting  by  implication  or  construc- 
tion of  law,  or  transferred  or  extinguished  by  operation  of  law, 
are  excepted  from  the  operation  of  sect  7.* 

Where  a  man  purchases  property,  or  invests  money,  in  the  Parchasein 
name  of  a  stranger,  or  in  the  name  of  a  stranger  jointly  with  stranger, 
himself,  the  presumption  is  that  he  makes  the  purchase  or  invest- 
ment for  his  own  benefit.*  On  the  other  hand,  if  he  purchases 
property  in  the  name  of  a  person  whom  he  is  morally  bound  to 
provide  for,  the  presumption  is  that  he  intends  the  puixhase  to 
discharge  in  whole  or  in  part  his  moral  obligation ;  but  in  either 
case  evidence  is  admissible  to  rebut  the  presumption.^ 

In  the  opinion  of  Courts  of  Equity  a  father  is  morally  bound 
to  provide  for  his  children,  and  a  husband  for  his  wife ;  *  but  if  it 
is  alleged  that  a  person  standing  in  any  other  relation  to  another 
is  morally  bound,  as  being  in  loco  parentis,  to  support  him,  the 
existence  of  the  obligation  must  be  proved.^ 

It  follows  that  if  a  father  makes  a  purchase  in  the  name  of  a  Father  and 
child,^  or  in  the  names  of  the  child  and  another  person,®  or  in 
the  names  of  the  child  and  himself, ^^  the  purchase  is  considered 
to  be  for  the  child's  benefit.  It  may,  however,  appear,  either 
from  evidence  of  the  father's  declarations  or  conduct,  contem- 
poraneous with  but  not  after  the  purchase,^^  or  by  the  acts  or 

*  29  Car.  2,  c.  3,  s.  7.  »  Elliot  v.  Elliot,  2  Ch.  Ca.  231  ; 
'  8.  9.  Mumma  v.  Mununa,  2  Vera.  19  ;  Taylor 
'  S.  8.    See   Dyer  v.   Dyer,  2  W.  &      v.  Taylor,  1  Atk.  386 ;   Grey  v.  Gny, 

T.  L  C.  803.  2  Swaust.  594  ;  19  IL  R.  150  ;  Sidmouth 

^  Dyer  v.  Dyer,  2  Cox,  92 ;  2  W.  &  T.  v.  Sidmouth,  2  Beav.  447  ;   Williams  v. 

L  C.  803  ;  2  R.  R.  14  ;  Rider  v.  Kidder,  WiUiarM,  32  Beav.  370  ;  Hepxcortk  v. 

10  Ves.  360  ;  53  R.  R.  269  :  Standing  v.  Hcpworth,  11  Eq.  10  ;  May  v.  May,  33 

Bowring,  31  Ch.   D.    287,   per  Cotton,  Beav.  81. 

li.  J. ;  -Re  Policy  6402  of  ScoUisk,  <fcc.,  »  Lamplugh  v.  Lampbcgh,  1  P.  Wms. 

Soc.,  [1902]  1  Ch.  282.  Ill  ;  Crabb  v.  Crabb,  1  My.  &  K.  511. 

*  Bennet  v.  Bennet,  10  Ch.  D.  476.  »»  Scroope  v.  Scroope,  1  Ch.  Ca.  27  ; 
'  See  MarsJud  v.    Crutivell,   20   Eq.  Back  v.  Andrews,  Finch,  Pre.  Ch.  1. 

328-  "  JSlliot  V.  Elliot,  sup.  ;   Woodman  v. 

'  Per  Jessel,  M.  R.,  Bennet  v.  Bennet,      Mo7rel,   Freem.  Ch.  Ca.  32  ;   Birch  t. 

10  CU.  D.  476.  Blagrave,    1    Amb.   264.  ;    Murless   v. 


child. 
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Chap.  VL  declarations  of  the  child  after  the  purchase,^  or  by  the  circum- 
stances attending  the  transfer,  that  the  child  was  merelj'  a  trustee 
for  his  father. 

On  the  other  hand,  as  a  mother  is  not  considered  by  Courts  of 
Equity  to  be  morally  bound  to  provide  for  her  children,  a  transfer 
to,  or  a  purchase  in  the  name  of  a  child  by  its  mother  is  prima 
facie  not  a  gift  to  the  child ;^  but  circumstances  may  readily' 
show  that  it  was  a  gift.* 

A  purchase  in  the  name  of  a  grandchild  whose  father  was  dead,' 
or  in  the  name  of  a  wife's  nephew  whose  father  was  alive,*  was 
held  under  the  circumstances  to  be  made  b}'  a  person  who  was 
morally  bound  to  support  the  person  in  whose  name  the  purchase 
was  made,  and  therefore  to  amount  to  a  gift. 

Until  recently  a  gift  by  a  husband  to  his  wife  had  no  efifect  at 
law,  though  equity  would  give  effect  to  it  as  raising  a  trust." 
Now,  however,  under  the  Conveyancing  Act,  1881,  and  the 
Married  Women's  Property  Act,  1882,  such  a  gift  is  effectual 
at  law.® 

A  purchase  by  a  husband  in  the  name  of  his  wife,  or  in  the 
joint  names  of  the  husband  and  wife,®  or  in  the  names  of  the 
husband,  wife,  and  a  stranger,^^  is  presumed  to  be  a  gift  to 
the   wife,   but   this   presumption   may  be   rebutted.*^     When  a 


Husband  and 
wife. 


Franklin,  1  Swan.  13  ;  18  R.  R.  8, 
Sidmouth  v.  SidmoviJi^  2  Beav.  447 ; 
60  K  R.  235  ;  Cliridy  v.  Courteiiay,  13 
Beav.  96 ;  Dum})er  v.  Dumper.S  Gi^,  583  ; 
Williams  v.  Williams^  32  Beav.  370  ; 
iitock  V.  McAvoT/f  15  Eq.  55  ;  Prmikcrd  v. 
Frankcrd,  1  Siin.  &  S.  1  ;  24  R.  R.  142 ; 
Collitison  V.  Collinsoiiy  3  De  G.  ^I.  &  G. 
409  ;  Bone  v.  Pollard,  24  Beav.  283 ; 
Childers  v.  Childers,  1  De  G.  &  J.  482. 

1  SidnunUh  v.  SidmouUi^  2  Beav.  455  ; 
50  R.  R.  235  ;  PoU  v.  Pole,  1  Yes.  sen. 
76  ;  Scawin  v.  Scawin,  1  Y.  &  C.  C.  C. 
65  :  67  R.  R.  238. 

2  lU  De  Visme,  2  De  G.  J.  &  S.  17  ; 
Pninet  v.  Bcnnd,  10  Ch.  I).  474  ;  (Utrreit 
v.   Wilkimon,  2  De  G.  &  Sm.  244. 

•"*  Per  Jessel,  M.  R.,  Benncl  v.  Benmt, 
rup. 

*  Say  re  v.  Hughes^  5  Eq.  376  ;  Bat- 
done  V.  Salter,  19  Eq.  250  ;  10  Ch.  431. 

*  Ebrand  v.  Dancer,  2  Ch.  Ca.  26  ; 
Soar  V.  Foster f  4  K.  &  J.  152. 

«  Currant  v.  Jago,  1  Coll.  261. 


7  Fox  V.  Hawks,  13  Ch.  D.  822. 

8  44  &  45  Vict.  c.  41,  s  50  ;  45  &  46. 
Vict.  c.  75  ;  ifc  Breton,  17  Ch.  D.  416. 
Post,  Ch.  XXI. 

•  Christ's  Hospital  v.  Bitdgni,  2  Vera. 
683  ;  Lorimcr  v.  Larimer,  10  Ves.  867, 
n.  :  Dammer  v.  Pitcher,  2  My.  k  K.  262 ; 
39  R.  R.  203  ;  Loxo  v.  Carter,  1  Beav.  426 ; 
Drew  v.  MaHin,  2  H.  &  M.  130  ;  Gosling 
v.  Gosling,  3  Drew.  335.  Keeping  a 
joint  banking  account  has  the  same 
effect  ;  see  Be  Young,  28  Ch.  D.  705. 
Where  it  was  agreed  that  money  standioi; 
to  an  intended  wife's  credit  at  a  bank 
should  be  her  separate  property,  and 
after  the  nianiage  she  drew  it  out,  it 
was  held  that  the  huslmnd  had  given  it 
to  her  ;  Be  Whitehead,  14  Q.  B.  D.  419. 

^°  Kingdon  v.  Bridges,  2  Vem.  67 ; 
Be  Eyhjn,  6  Ch.  D.  115. 

1^  Smith  v.  Warde,  15  Sim.  56  ;  Lloyd 
V.  Pughe^  8  Ch.  88  ;  Devoy  v.  Detay,  3 
Sm.  k  Gift.  403.  Wedding  pi-eseuts  are 
separate  estate  of  the  wife;  Exp,  PanneU. 
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purchase  is  made  with  the  wife's  money  in  the  name  of  a  husband    Chap.  VL 
there  is  no  presumption  of  a  gift  by  the  wife  to  the  husband.^ 

A  purchase  in  the  name  of  a  stranger  may  be  proved  to  be  a 
gift  by  evidence  of  intention  ^  or  of  circumstances.' 

A  woman  who  has  gone  through  the  ceremony  of  marriage  with 
a  man  who  knows  the  marriage  to  be  inTtJid,*  or  a  woman  living 
in  adultery  with  a  man,^  or  a  man's  illegitimate  child,*  is  a  stranger 
to  the  man,  within  the  meaning  of  the  rule. 

Donationes  Mortis  Causa. 

A  donatio  mortis  causa  '^  is  where  a  man  makes  a  gift  in  con- 
templation of  his  death  from  an  existing  illness.^  It  is  subject 
to  a  condition  (which  may  be  express  or  implied)  that  the  thing 
given  shall  be  returned  to  the  donor  if  he  recovers,'  and  is 
revoked  by  the  death  of  the  donee  in  the  lifetime  of  the  donor, ^" 
or  by  the  thing  given  being  returned  to  the  donor, ^^  and  is  subject 
to  the  donor's  debts.^^  A  donatio  mortis  causa  may  be  made  for 
a  particular  piu'pose  or  subject  to  a  trust.^^  A  gift  which  is 
intended  to  be  an  imconditional  gift  inter  vivos  cannot  take  effect 
as  a  donatio  mortis  causd}^ 

The  form  of  a  will  of  personalty  made  before  the  Wills  Act  ^^ 


37  W.  R.  464.  See  Vaizey  on  Settle- 
ments, 760,  783. 

» Mcrder  v.  Mercier,  [1903]  2  Ch.  98. 

-  Bcecher  v.  Mayor ,  2  Dr.  &  Sm.  431  ; 
Standing  v.  Batcring,  27  Ch.  D.  341  ;  31 
Ch.  D.  282 ;  Batstme  v.  Salter,  19  Eq. 
250 ;  10  Ch.  431  ;  Fotokes  v.  Pascoe,  10 
Ch.  343 ;  George  v.  Howard,  7  Pri.  646  ; 
21  R.  K.  775 ;  Deacon  v.  Colquhoun,  2 
Drew.  21. 

'  ife  Curteis,  14  Eq.  217  ;  Ouseley  v. 
Andruther,  10  Beav.  461. 

*  Soar  T.  Foster,  4  K.  &  J.  152. 

*  Rider  v.  Kidder,  10  Vea.  360. 

*  Tucker  v.  Burrow,  2  H.  &  M.  515  ; 
kt  see  Bcckford  v.  Beckford,  Lofft,  490. 

'  The  doctrine  as  to  donationes  mortis 
ca?Mii  is  derived  from  the  civil  law. 
"Mortis  cansa  donatio  ast  quse  propter 
mortia  fit  suspicionem  ;  cum  qois  ita 
donat,  ut  si  quid  humanitus  ei  conti- 
giaset,  haberet  is  qui  accepit :  sin  autem 
supervixissct,  qui  donavit,  reciperet : 
Tel  si  euiu  donationis  poenituisset :  aut 
prior  decessorit  is.  cui  donatum  sit :  " 


Just.  Instit.  II.  7,  1.  See  Ward  v. 
Turner,  1  W.  &  T.  L.  C.  390,  and  notes. 

8  Dujfield  V.  Elwes,  1  Bli.  N.  S.  530  ; 
Tate  v.  Hubert,  2  Ves.  jun.  121  ;  4  Bro. 
C.  C.  290  ;  Cosnahan  v.  Orice,  15  Moo. 
P.  C.  215. 

»  Tate  V.  Hubert,  2  Ves.  jun.  121  ;  4 
Bro.  C.  C.  290  ;  2  R.  R.  175  ;  Hedf/es  v. 
Hedges,  Pre.  Ch.  269 ;  Gilb.  12  ;  2 
Vem.  615 ;  Asldon  v.  Dawson,  2  Coll. 
363,  n.  ;  Staniland  v.  IHlloU,  3  Mac.  & 
G.  664. 

w  Tate  V.  Hubert,  2  Ves.  jun.  p.  120  ; 
2  R.  R.  175. 

"   fVard  V.  Turner,  2  Ves.  sen.  p.  433. 

1'  Smith  V.  Casen,  cited  Drury  v.  Smith, 
1  P.  Wms.  406,  n. ;  Tate  v.  Leithead, 
Kay,  659  ;  Ward  v.  Tamer,  sup. 

1-  BlouiU  v.  Burrow,  4  Hro.  C.  C.  73  ; 
Hills  V.  Hills,  8  M.  &  W.  401  ;  58  K.  R. 
746  :  Dunne  v.  Boyd,  8  Ir.  Rep.  Eq.  609. 

"  Edvxirds  v.  Jones,  1  My.  &  Cr.  226  ; 
43  R.  R.  178  ;  Reddel  v.  Dobree,  10  Sim. 
244 ;  51  R.  R.  233  ;  ante,  p.  80 

>*  7  Will.  4  &  1  Vict.  c.  26. 
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Delivery 
necessary, 


Chap.  YL  came  into  operation  was  immaterial,  so  that  an  instrument  of  any 
nature  intended  to  operate  after  a  man's  death  might  be  admitted 
to  probate.*  The  consequence  was  that  where  a  man  made  a  gift 
by  writing  to  take  efifect  after  his  death,  it  took  effect,  if  it  took 
effect  at  all,  as  a  legacy,  not  as  a  donatio  mortis  causa.  The 
consequence  might  be  different  if  in  addition  to  the  instrument 
there  was  delivery.  The  rule  that  a  donatio  mortis  causa  cannot 
be  made  by  writing  appears  not  to  have  been  altered  by  the 
WiUs  Act.8 

A  donatio  mortis  causd  cannot  be  made  by  mere  words.'  It 
can  only  be  made  effectual  by  delivery.*  This  does  not  mean 
that  the  delivery  must  be  such  as  to  confer  a  legal  title  on  the 
donee,  for  in  some  cases  the  delivery  of  a  document  of  title, 
which  does  not  pass  a  legal  interest,  is  held  to  confer  an  equitable 
interest  on  the  donee,  and  the  right  to  the  assistance  of  the  Court 
to  make  his  title  complete  after  the  death  of  the  donor.^  The 
delivery  may  be  made  to  the  donee  or  to  a  bailee  for  him ;  *  but 
delivery  to  the  agent  of  the  donor,  with  directions  to  deliver  to 
the  donee  after  the  death  of  the  donor,  is  not  sufl&cient.^  There 
may,  however,  be  a  good  donatio  mortis  causd  of  a  thing  which 
has  been  previously  delivered  for  a  different  purpose.^  Delivery 
of  the  key  of  a  safe  in  which  bonds  were  kept  was  held  to  effectuate 
a  donatio  mortis  causd  of  the  bonds.* 

Delivery  of  a  negotiable  instrument  to  the  donee  is  sufficient,'*^ 
even  if  it  requires  indorsement  and  is  not  indorsed.'* 

A  donatio  of  a  cheque  drawn  by  the  donor  is  ineffectual  unless 
it  be  cashed  '^  or  dealt  with  for  value  '^  in  his  lifetime. 

Delivery  of  the  instrument  creating  a  chose  in  action,  such  as 


Negotiable 
instruments. 


1  See  the  cases  collected,  Williams  on 
Executors,  Pt.  i.,  Bk.  ii.,  Chap,  ii.,  s.  3. 

2  7  WiU.  4  &  1  Vict.  c.  26. 

'  Per  Loughborough,  C,  TaU  v. 
Hilbcrt^  sup, 

*  Ward  V.  Turner,  2  Ves.  sen.  481 ; 
1  W.  &  T.  L.  C.  890  ;  Bxinn  v.  Markham, 
7  Taunt.  224  ;  17  R.  R.  497. 

*  Dnffidd  V.  Elwes,  1  Bli.  N.  S.  580 ; 
30  R.  R.  69  ;  i2«  DUlon,  44  Ch.  D.  76. 

«  I'owcl  V.  Cleaver,  2  Bro.  C.  C.  499. 
7  Powell  V.   helliear,  26  Beav.   261 ; 
Farqtiharsan  v.  Cave,  2  Coll.  366. 
»  Cain  V.  Moore,  [1896]  2  Q.  B.  288. 


»  Mustapha  v.  Wedlake,  1891  W.  N. 
201. 

»o  Powel  r.  Cleaver,  2  Bro.  C.  C.  500 ; 
MUler  V.  Miller,  8  P.  Wms.  356. 

"  P'eal  V,  Veal,  27  Beav.  308;  Be 
Mead,  15  Ch.  D.  651  ;  Clement  v.  Chm- 
man,  27  Ch.  D.  631. 

»2  HewiU  V.  Kay,  6  Eq.  198  ;  Ke  Mead, 
16  Ch.  D.  651  ;  Re  Beaumont,  [1902]  1 
Ch.  889.     See  Byles  on  Bills,  205. 

"  Bolls  V.  Pearce,  5  Ch.  D.  730.  Deal- 
ing with  the  cheque  for  value  would 
seem  to  be  the  same  thing  as  cashing  it 
at  the  donor's  bank  ;  the  money  wonld 
remain  subject  to  the  condition. 
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a  deposit  note,^  is  sufficient,  and  after  the  death  of  the  donor  the    Chap.  VL 
donee  can  sue  in  the  name  of  his  executors.^     The  same  rule 
has  been  applied  to  the  delivery  of  a  receipt  which  was  the  evidence 
of  a  loan,^  and  of  a  Post  Office  Savings  Bank  deposit  book.* 

Delivery  up  of  a  mortgage  deed  to  the  mortgagor,  as  a  donatio 
mortis  catisd,  was  held  to  be  effectual  to  extinguish  the  mortgage 
debt,  and  the  heir  and  executor  of  the  mortgagee  were  held  bound 
to  give  effect  to  it.^ 

It  has  been  held  that  bank  shares,  railway  stock,  consols,  and 
building  society  shares  cannot  be  the  subject  of  donatio  mortis 
causd.^ 

It  is  now  settled  that  there  is  no  rule  which  requires  that  the 
evidence  of  a  person  making  a  claim  against  the  estate  of  a 
deceased  must  be  corroborated,  though  such  evidence  ought  to 
be  very  carefully  sifted.^ 


»  Be  IHllon,  44  Ch.  D.  76. 

•  Sndlgrove  v.  Baily,  3  Atk.  214  ; 
GardMT  y.  Farker,  3  Mad.  184  ;  18  R. 
R.  213;  Amis  v.  WiU,  33  Beav.  619  ; 
/f'itf  V.  Amis,  1  B.  &  S.  109. 

*  Moore  v,  DarUm,  4  De  0.  &  Sm. 
517. 

^  Be  Weston,  [1902]  1  Ch.  680  i  He 
Andrew,  [1902]  2  Ch.  894. 

» Duffield  V.  Hicks,  1  Dow.  &  01.  1 ; 
S.  C,  IhiffUld  V.  Elwes,  1  Bli.  N.  S. 
497 ;  30  R.  R.  69  ;  see  Be  Dillon,  sup, 

«  Lcmbert  v.  OverUm,  18  W.  R.  227  j 


Moore  v.  Moore,  18  Eq.  474.  The  effect 
of  giving  a  power  of  attorney  to  transfer 
stock  is  doubtful ;  Kidddl  v.  Famell, 
26  L.  J.  Ch.  818 ;  Peekham  v.  Taylor, 
81  Beav.  260.  Re  Weston,  [1902]  1  Ch. 
680  ;  He  Andrews,  [1902]  2  Ch.  394. 
For  other  cases  as  to  what  can  be  the 
subject  of  donatio  mortis  causa,  see  1 
W.  &  T.  L.  C.  390. 

7  He  Dillon,  sup.  ;  Re  QameU,  31  Ch. 
T).\\  Re  AppUbce,  [1891]  3  Ch.  422; 
Eyre  v.  Wynne  Mackenzie,  [1894]  1  Ch. 
225. 
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CHAPTER  VII. 

BILLS   OF    SALE. 

Chap.  Vn.        A  BILL  OF  SALE,  in  its  ordinary  popular  meaning,  is  a  document 

whereby  the  legal  property  in  chattels  is  transferred  to  a  person 

who  lends  money  upon  the  security  thereof,  when  the  possession 
does  not  pass;  but  the  term  "bill  of  sale"  properly  denotes  any 
instrument  whereby  the  property  in  chattels  is  transferred, 
whether  absolutely  or  by  way  of  mortgage  ;^  and,  where  there 
is  valuable  consideration  for  the  transfer,  the  instrument  need 
Mortgage  not  be  a  deed.^  A  mortgage  of  chattels  is  to  be  distinguished 
distinguished,  ^^m  a  pledge  or  pawn  ;  under  the  latter  the  possession  is  given 
to  the  person  who  lends  money  on  the  chattels.^ 

Where  the  bill  of  sale  is  by  way  of  mortgage,  the  property 
passes  to  the  grantee  subject  either  to  a  condition  making  the 
transfer  void  on  performance  of  the  condition,  as  by  the  payment 
of  money,  or  to  a  proviso  entitlihg  the  grantor  to  redeem  the 
property  by  such  payment,  and  thereupon  to  have  it  reconveyed 
to  him. 
Apparent  Personal  property  in  general  passes  by  delivery  of  possession,^ 

possession.  ^^^  ^j^^  possession  of  such  property  is  an  apparent  indication  of 
ownership.  If  a  purchaser  or  mortgagee  of  chattels  allows  them 
to  remain  in  the  possession  of  the  vendor  or  mortgagor,  the  latter 
is  enabled  to  appear  to  the  world  at  large  as  the  owner  of  the 
property,  and  to  obtain  credit  as  such  ;*  and  on  this  ground  it 
was  held  in  many  cases  that  transactions  were  fraudulent  as 
13  Eliz.  c.  5.  against  creditors,  by  virtue  of  the  statute  13  Eliz.  c.  5.*  That 
Act  avoids,  as  against  creditors,  any  alienation  of  lands,  goods,  or 
chattels  made  with  intent  to  delay,  hinder,  or  defraud  creditors ; 

1  Mills  V.  Charlesicorth,  26  Q.  B.  D.  '  Ante,  pp.  15,  41. 

421,  424 ;  [1892]  A.   C.  231 ;  Gh^gg  v.  *  See  per  Plumer,  M.   R.,  DearU  r. 

National,   d-c.    Co,,   [1891]   8   Ch.   206.  Hall,  3  Russ.  22  ;  27  R.  R.  1. 

Ante,  p.  41.  '  Made  perpetual  by  29  Eliz.  c.  5 ; 

2  Flory  V.  Denny,  7  Ex.  681.  Twyne's  Case,  3  Rep.  80  ;  1  Sm.  L  C.  1. 
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but  the  Act  does  not  affect  bond  fide  purchasers  for  value  without    Chap.  Yll. 
notice.^  ~        ~ 

It  is,  however,  now  settled  law  that  the  retention  of  possession  by 
the  grantor  of  chattels  is  only  evidence  of  fraud,  and  not  conclusive 
proof  of  it  :  ^  and  there  is  this  distinction  to  be  observed  between 
absolute  sales  and  mortgages,  that,  on  an  absolute  sale,  the 
retention  of  possession  by  the  vendor  is  prima  facie  inconsistent 
with  the  nature  of  the  transaction ;  whereas  retention  of  possession 
by  a  mortgagor  is  consistent  with  a  transaction  of  mortgage.^  It 
is  sufficient  for  the  security  of  a  mortgagee  that  he  should  have  a 
right  to  take  possession  of  the  mortgaged  propert}'  upon  default 
made  by  the  mortgagor  in  performing  his  obligations  under  the 
bill  of  sale ;  and  it  was  usual  in  mortgage  bills  of  sale  to 
provide  expressly  that  until  default  the  mortgagor  should  remain 
in  possession. 

If  a  transfer  of  chattels  was  made  bond  fide,  and  was  not  a  Secret  aliena- 
contrivance  to  defraud   creditors,  it  was   unimpeachable   under  chattels, 
the  13  Eliz.  c.  5,  even  where  the  transaction  was  secret  and  the 
grantor  remained  in  possession  of  the  chattels  and  appeared  to 
the  world  to  be  their  owner.     Persons  were  thus  enabled  "  to 
obtain  fictitious  credit,  which  their   real  circumstances  did  not 
warrant,  by  retaining  apparent  possession  of  goods,  the  owner- 
ship of  which  they  had  parted  with  to  others,  but  which  appeared 
to  be  really  their  own    by  remaining  in   their  possession — a 
course  of  proceeding  calculated  to  prejudice  the  honest  creditor."* 
Where  a  debtor  became   bankrupt  or  insolvent,  a  remedy  was  Reputed 
provided  by  successive  Bankruptcy  Acts,  which,  in  such  cases,  under^Bank- 
have  made  available,  for  the   benefit  of  the  debtor's  creditors  ruptcyActs. 
generally,  all  goods  which  were  in  his   "  possession,  order,  or 
disposition,"  in  his  trade  or  business,  at  the  commencement  of 
the  bankruptcy,  by  the  consent  or  permission  of  the  true  owner, 
a  term  which  was  construed  to  include  a  mortgagee,^  and  of 
which  the  debtor  was  reputed  owner.* 

But,  except  as  above  mentioned,  the  danger  to  creditors  of  Object  of 
BiUsofSale 

*  See  M  L.  R.  P.  pp.  110  et  seq.  *  JiijaU  v.  Howies,   1   Ves.   sen.  348  ; 
^  MaHindaU  v.   Booth,   3   B.  &  Ad.       S.  C,  1  W.  &  T.  L.   C.  96.     See  post, 

498;  37  R.  R  485.  Chap,  xviii. 

*  See  per  BuUer,  J.,  Edwards  v.  Har-  «  Bankraptcy  Act,  1883,  46  &  47  Viet 
*<^  2  T.  R.  587,  695;  1  R.  R.  548;  c.  52,  s.  44  (iii.)-  See  per  Lord  Fitz- 
Cook  y.  Walker,  3  W.  R.  357.  jreraM,  in  Colonial  Bank  y.    fThinnct/, 

*  Per  Cockburn,  C.  J.,  Braniom  v.  11  App.  Cas.  442.  See  also  2  Vaizey 
<^riffils,  2  C.  P.  D.  212,  214.  on  Settlements,  1554  et  seq. 
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Chap.  Vll.  transfers  of  the  property  in  personal  chattels  hy  secret  bills  of 
sale  was  not  provided  against  until  the  year  1854,  when  the  first 
Bills  of  Sale  Act  (17  &  18  Vict.  c.  36)  was  passed,  the  object 
beinpf  to  destroy  the  secrecy  of  such  transactions  by  requiring 
bills  of  sale  to  be  recorded  in  a  register,  open  to  inspection  on 
payment  of  a  small  fee,  and  by  providing  that,  unless  so  registered, 
they  should  be  void  as  against  the  general  creditors  on  the  bank- 
ruptcy or  insolvency  of  the  grantor  and  as  against  his  execution 
creditors. 

Lord  Blackburn  has  given  the  following  account  of  the  causes 
which  led  to  the  enactments  known  as  the  Bills  of  Sale  Acts : — ^ 

"  At  common  law,  a  man  might  take  a  security  upon  goods  without 
carrying  away  the  goods  or  taking  possession  of  them  ;  he  might  take 
a  sale  of  them  out  and  out,  and  he  might  take  the  legal  property  in 
them  subject  to  the  power  to  redeem  them  (what  is  commonly  called  a 
mortgage)  without  taking  possession  of  them.  The  law  on  the  subject 
will  be  found  in  Twyne*8  Ca^e?  and  the  notes  upon  Ttvym^s  Case} 
But  this  rule  got  established,  that  when  the  goods  were  not  taken  away 
but  were  left  in  the  hands  of  the  man  who  had  had  them  previously, 
that  which  had  been  thought  before  to  make  the  transaction  void  was 
really  no  more  than  evidence  to  go  to  the  jury  of  fraud  ;  and  if  a  man 
came  forward  suddenly,  when  there  was  an  execution,  for  instance, 
issued  against  the  person  in  possession  of  the  goods,  and  said,  *AtaD 
antecedent  time  I  had  a  security  upon  these  goods,  and  I  left  them  in 
the  possession  of  the  debtor  all  that  time,'  the  not  having  taken  pos- 
session was  evidence  that  the  thing  was  a  sham  ;  it  was  not  conclnsiTe ; 
it  was  not  a  matter  of  law  ;  but  it  was  evidence  that  the  thing  was  a 
sham.  Upon  that  two  evils  arose,  and  very  important  ones  they  were. 
In  tiie  first  place,  it  often  happened  that  there  was  really  a  sham  put 
up  to  endeavour  to  defeat  a  man,  and  there  was  a  great  quantity  of 
perjury,  of  fighting  and  expense,  before  it  was  proved  to  l^  a  sham. 
That  was  a  great  evil.  The  other  was  that  there  were  real  honest 
transactions  which  were  asserted  to  be  shams  when  they  were  not,  and 
in  those  cases  there  was  apt  to  be  much  perjury  and  great  expense 
before  it  was  decided.  For  those  reasons  it  was  thought,  and  reason- 
ably and  properly  so,  that  it  was  desirable  to  put  a  stop  to  this.  That 
was  the  beginning  of  the  series  of  Bills  of  Sale  Acts,  tne  first  of  which 
was  passed  in  1854." 

Bills  of  Sale         The   preamble   of  the   Bills   of   Sale  Act,  1854,*  sets  forth 

j\ct,  1854.        |.jjj^^  "frauds  are  frequently  committed  upon  creditors  by  secret 

bills  of  sale  of  personal  chattels,  whereby  persons  are  enabled 

to  keep  up  the  appearance  of  being  in  good  circumstances  and 

])ossessed  of  property,  and  the  grantees  or  holders  of  such  bills 

1  Cookson  V.  Svnre,  9  App.  Cas.  664.  ^  x  Sm.  L.  C.  1. 

2  3  Rep.  80.  M7  &  18  Vict.  c.  86. 
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of  sale  have  the  power  of  taking  possession  of  the  property  of  Chap.  VIL 

such  persons,  to  the  exchision  of  the  rest  of  their  creditors." 

The  Act  then  proceeded  to  enact  that  every  bill  of  sale^  of 

personal  chattels,  ^  whether  absolute  or  conditional,  whereby  the 

grantee  oi-  holder  should  have  power  to  seize  or  take  possession  of 

any  property   comprised  therein,   should  be   registered  in   the 

manner  mentioned  in  the  Act  within  twenty-one  days  after  the 

making  or  giving  of  the  bill  of  sale ;   and,  if  not  so  registered, 

should  be  void  as  against  the  grantor's  assignees  in  bankruptcy 

or  insolvency,  and  as  agains£  the  assignees  under  any  assignment 

for  the  benefit  of  his  creditors,  and  as  against  all  sheriflfs  officers 

and  other  persons  seizing  the  effects  in  execution  of  any  process 

against  the  grantor,  so  far  as  regarded  personal  chattels  in  the 

possession    or    apparent    possession    of   the   grantor.      By  an 

amending   Act  of  1866,^  the   registration   was   required  to   be 

renewed  every  five  years. 

The  Acts  of  1854  and  1866  were  repealed  in  1878,  and  the  Bills  of  Sale 
law  now  in  force  is  contained  in  the  Bills  of  Sale  Acts,  1878,   ig%2]  as  to 
1882,  1890  and  1891.^  chSs^'^ 

These  Acts  relate  only  to  "personal  chattels,'*  which  expression, 
according  to  the  Act  of  1878,*  means — 

*'  Goods,  furniture,  and  other  articles  capable  of  complete  transfer  Definition  of 
by  delivery,  and  (when  separately*  assigned  or  charged)  fixtures  and  "  P^,^^'^?,^ 
growing  crops."  chattels. 

But  does  not  include : — ® 

"  Chattel  interests  in  real  estate,  nor  fixtures  (except  trade  machinery  Property 
as  hereinafter  defined),  when  assigned  together  with  a  freehold  or  exempted 
leasehold  interest  in  any  land  or  building  to  which  they  are  affixed,  ^'^^  ^^^' 
nor  growing  crops  when  assigned   together  with  any  interest  in  the 
land  on  which  they  grow,  nor  shares  or  interests  in  the  stock,  funds, 
or  securities  of  any  government,  or  in  the  capital  or  property  of  incor- 
porated or  joint  stock  companies,  nor  choses  in  action,  nor  any  stock 
or  produce  upon  any  farm  or  lands  which  by  virtue  of  any  covenant  or 
agreement  or  of  the  custom  of  the  country  ought  not  to  be  removed 
from  any  farm  where  the  same  are  at  the  time  of  making  or  giving  of 
such  bill  of  sale." 

^  These  terms  are  defined  by  sect.  7  of  not  within  the  Act,  post,  p.  111. 

the  Act  *  See  s.    7;   Roberts   v.    Roberts,    13 

*  29  &  30  Vict.  c.  96.  Q.  B.  D.  794,  806  ;  ReArmytage,  14  Ch. 

*  41  *  42  Vict  c.  81 ;  45  &  46  Vict  D.  379 ;  Re  Yates,  88  Ch.  D.  112  ; 
c  48 ;  53  &  64  Vict  c.  63  ;  54  &  65  Vict.  Climpsan  v.  Coles,  23  Q.  B.  D,  465  ; 
c.  35.  As  to  the  sale  under  a  bill  of  Small  v.  Nat,  Prov,  Bank,  [1894]  1  Ch. 
sale  of  crops,  manure,  &c.,  on  lands  in  686;  Re  Brooke,  [1894]  2  Ch.  600 ; 
lease,  see  56  Geo.  8,  c.  50,  s.  11.  Johns  v,  Ware,  [1899]  1  Ch.  369 

Ml  &  42  Vict.  c.  31,  s.  4.     Ships  are  •  S.  4. 

G.P.P.  7 
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Trade 
machinery. 


Bills  of  sale 
within  Act. 


Chap.  Vn.  *'  Trade  machinery  "  is  personal  chattels  for  the  purposes  of  the 
Act,  and  means  "  the  machinery  used  in  or  attached  to  any  factory 
or  workshop,"  with  certain  specified  exceptions.^  There  is  also 
a  full  definition  of  "factory  or  workshop."^ 

The  Act  of  1878  applies  to  **  every  bill  of  sale  .  .  .  whereby 
the  holder  has  power,  either  with  or  without  notice,  and  either 
immediately  or  at  any  future  time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or  made  subject"  thereto.^ 

The  expression  "  bill  of  sale  "  is  defined  by  the  Act  of  1878^ 
for  the  purposes  of  that  Act;  and  the  same  definition  is 
incorporated  in  the  Act  of  1882,  subject  to  the  qualification 
that  the  latter  Act  does  not  apply  to  bills  of  sale  "  given  other- 
wise than  by  way  of  security  for  the  payment  of  money."*  It 
includes^ — 


**  Bill  of  sale  " 
defined. 


Documents 
excluded 
from  Bills  of 
Sale  Acts. 


'*  Assignments,  transfers,  declarations  of  trust  without  transfer, 
inventories  of  goods  with  receipt  thereto  attached,  or  receipts  for 
purchase  moneys  of  goods,  and  other  assurances  of  personal  chattels, 
and  also  powers  of  attorney,  authorities,  or  licences  to  take  possession 
of  personal  chattels  as  security  for  any  debt,  and  also  any  agreement,* 
whether  intended  or  not  to  be  followed  by  the  execution  of  any  other 
instrument,  by  which  a  right  in  equity  to  any  pei*sonal  chattels,  or  to 
any  charge  or  security  thereon,  shall  be  conferred." 

The  following  documents  are  excluded  from  both  Acts,^ 
namely : — 

"Assignments  for  the  benefit  of  the  creditors  of  the  person  making 
or  giving  the  same,^  marriage  settlements,*  transfers  or  assigrnments 
of  any  ship  or  vessel  or  any  share  thereof,^"  transfers  of  goods  in  the 
ordinary  course  of  business  of  any  trade  or  calling,  bills  of  sale  of 
goods  in  foreign  parts  or  at  sea,  bills  of  lading,  India  warrants, 
warehouse  keepers'  certificates,  warrants  or  orders  for  the  delivery  of 
goods,"  or  any  other  documents  used  in  the  ordinary  course  of  business 
as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 


1  41  &  42  Vict.  c.  81,  8.  5. 
=  Ih  s.  3. 
»  Ih.  8,  4. 

*  45  &  46  Vict.  c.  43,  s.  3. 
Ml  &  42  Vict.  c.  31,  8.  4. 

•  Not  being  a  parol  agreement ;  Ex  p, 
Hauxwell,  23  Ch.  D.  626.  See  also 
Jarvis  v.  JarvU,  69  L.  T.  412. 

7  41  &  42  Vict,  c  31,  8.  4  ;  45  &  46 
Vict.  c.  43,  s.  3. 

®  /.«.,  of  aW  the  creditors  ;  Boldero  v, 
London  and    Westminster  Loan  Co,^  5 


Ex.  D.   47  ;  Hadley  v.  Beedom,  [1895] 
1  Q.  B.  646. 

•  This  includes  informal  ante-nnptial 
agreements  for  a  settlement ;  IFenman 
V.  Lyon,  [1891]  1  Q.  B.  634,  2  Id,  192 ; 
bnt  a  post-nuptial  settlement  most  be 
registered ;  Ashton  v.  Blackshaw,  9  Eq. 
510. 

>o  Qapp  V.  Bond,  19  Q.  B.  D.  200. 
"  OHgg  V.  National,  «fcc.  Co.,  [1891] 
3  Ch.  206. 
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purporting  to  authorize,  either  by  indorsement  or  by  delivery,  the    Chap.  VIL 

poseessor  of   such  document  to  transfer  or   receive  goods  thereby    

represented." 

Andi 

**An  instrument  charging  or  creating  any  security  on  or  declaring 
trnsts  of  imported  goods  given  or  executed  at  any  time  prior  to  their 
deposit  in  a  warehouse,  factory,  or  store,  or  to  their  being  re-shipped 
for  export,  or  delivered  to  a  purchaser  not  being  the  person  giving  or 
executing  such  instrument," 

The  Act  of  1878  further  provides^  that  every  attornment,  Attornment 
instniment,  or  agreement  (not  being  a  mining  lease)  ^  whereby  ^*,|^o? 
a  power  of  distress  is  given  by  way  of  security  for  any  debt  or  tlistress. 
advance,  and  whereb}'  any  rent  is  made  payable  as  a  mode  of 
providing  for  payment  of  interest  on  such  debt  or  advance,  shall 
be  deemed  to  be  a  bill  of  sale,  within  the  meaning  of  the  Act,  of 
any  personal  chattels  which  may  be  seized  or  taken  under  such 
power  of  distress.*  This  provision  does  not,  however,  extend 
"to  any  mortgage  of  any  estate  or  interest  in  any  land  .  .  . 
which  the  mortgagee,  being  in  possession,  shall  have  demised  to 
his  mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent."^  It 
does  not  apply  to  the  landlord's  power  of  distraining  for  rent 
under  an  ordinary  lease ;  ^  but  it  does  apply  to  an  attornment 
clause  in  a  mortgage  of  real  property,®  though  it  does  not  render 
the  clause  void  so  as  to  destroy  the  relation  of  landlord  and 
tenant  created  thereby.* 

A  document,  to  be  a  bill  of  sale  to  which  the  Acts  apply,  must  Whatconsti- 
be  a  document  on  which  the  title  of  the  transferee  of  the  chattels  g^^^^  *  ^  ^ 
depends,  that  is,  one  by  which  it  is  intended  that  the  ownership 
shall  be  practically  changed  or  a  right  to  take  possession  conferred.^ 
The  fact  that  the  whole  transaction  is  reduced  into  writing  does 
not  of  itself  make  the  document  a  bill  of  sale  so  as  to  avoid  the 
transaction,  though  under  such  circumstances  it  may  be  necessary 

1  The  Bills  of  Sale  Act,  1891  (54  &  55  «  Mumford  v.   Collier,   25   Q.    B.   D. 

Vict.  c.  35),  amending  the  Bills  of  Sale  279  ;    Qreeii  v.  Marsh,  [1892]  2  Q.  B. 

Act,  1890  (53  k  54  Vict  c.  53).  330.     See  form  and  note  in  2  K.  &  E. 

'  41  k  42  Vict.  c.  31,  s.  6.  53 ;  and  also  34  S.  J.  704,  716. 

*  See  lie  Houndtaood  Co.,  [1897]  1  Ch.  ^  Ex  p.  Hubbard,  17  Q.  B.  D.  690  ; 
373.  Korth  Central  Co.  v.  M.  S.  d-  L.  R.  Co., 

*  See  Pulh'ook  v.  Ashby,  56  L.  J.  35  Ch.  D.  191;  13  App.  Cas.  554; 
Q.  B.  376  ;  Stevens  v.  Marston,  60  L.  J.  Mills  v.  Charlesworth,  [1892]  A.  C.  231  ; 
<^.  B.  192  ;  Re  Roundwood  Co.,  [1897]  Ramsay  v.  MargrcU,  [1894]  2  Q.  B.  18  ; 
1  Ch.  873.  Morris  v.   Delobbel-Flipo,  [1892]  2  Ch. 

*  Re  WUlis,  21  Q.  B.  D.  384,  394  ;  352 ;  Mellor  v.  Maas,  [1903]  1  K.  B. 
-fe  Roundwood  Co.,  sup.  226. 

7  (2) 
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Hire- 

purchase 

agreements. 


Chap.  Vn.  to  produce  the  document  in  order  to  prove  the  transaction.^  If 
the  title  of  the  transferee  is  by  virtue  of  the  transaction,  and  not 
under  the  document,  the  document  is  not  a  bill  of  sale.^ 

An  agreement,  in  an  ordinary  building  contract,  that  all  building 
and  other  materials  brought  by  the  builder  upon  the  land  shall 
become  the  property  of  the  landowner,  is  not  a  bill  of  sale ;  ^  but 
a  mortgage  of  land  and  buildings  in  course  of  erection  thereon, 
which  gives  the  mortgagee  power,  on  default  by  the  mortgagor, 
to  seize  and  sell  materials,  is  a  bill  of  sale.^ 

The  Acts  relate  to  assurances,  assignments,  or  rights  to  seize 
given  or  conferred  by  the  person  who  owns  the  property.*  There- 
fore a  hire-purchase  agreement,  under  which  the  property  in  the 
goods  does  not  pass  until  final  payment  and  the  seller  has  a  right 
to  retake  possession  on  default  in  payment,  is  not  a  bill  of  sale.^ 
Where,  however,  the  owner  of  goods  purports  to  sell  or  assign 
them  to  another,  and  then  enters  into  a  hire-purchase  agreement 
under  which  the  goods  are  again  to  become  his  property  on 
payment  of  the  agreed  amount,  the  Court  will  inquire  into  the 
real  nature  of  the  transaction  and  decide  accordingly  whether  the 
document  is  or  is  not  a  bill  of  sale.^ 

Attestation.  Every  bill  of  sale  to  which  the  Acts  apply  must  be  duly  attested 

and  registered.®  In  the  case  of  bills  of  sale  under  the  Act  of 
1878,  the  attestation  must  be  by  a  solicitor,  and  it  must  state 
that,  before  the  execution  of  the  bill  of  sale,  its  effect  was  explained 
to  the  grantor  by  the  solicitor.^  This  provision  as  to  attestation 
has  been  repealed,  by  the  Act  of  1882,  as  to  bills  of  sale  given  as 
security  for  the  payment  of  money,®  but  still  applies  to  all  bills 
of  sale  which  are  within  the  Act  of  1878  and  not  within  that  of 
1882.»  Bills  of  sale  within  the  Act  of  1882  must  be  attested  by 
a  credible  witness  not  a  party  thereto.^^ 

Registration.  Registration  is  effected  by  presenting  to  the  Registrar,  at  the 
Central  Office  of  the  Supreme  Court,  the  bill  of  sale,  together  with 


1  See  note  ^  mp,  p.  99. 

2  JUeves  V.  Barlow,  12  Q.  B.  D.  436. 
5  Climpson  v.  Coles,  23  Q.  B.  D.  466. 
*  McEiUire  v.  Crosdey,  [1896]  A.  C. 

467  ;  Exp,  Craiccour,  9  Ch.  D.  419. 

»  lie  JVatson,  26  Q.  B.  D.  27 ;  Madell 
V.  Thomas,  [1891]  1  Q.  B.  230 ;  BeckeU 
V.  Tower,  <tc.  Co.,  Id,  638  ;  Mellor  v. 
Maas,  [1908]  1  K.  B.  226. 


«  41  &  42  Vict,  c  31,  8.  8 ;  45  &  46 
Vict  c.  48,  8.  8. 

7  41  &  42  Vict.  c.  31,  8. 10  (1) ;  Cassan 
V.  ChurchUy,  63  L.  J.  Ch,  836. 

»  45  &  46  Vict  c.  43,  s.  10. 

»  Swift  V.  Panndl,  24  Ch.  Div.  210 ; 
Casson  v.  Churchley,  sup, ;  HeseUinc  v. 
Simmons,  [1892]  2  Q.  B.  647. 

"  46  k  46  Vict.  c.  48,  8.  10. 
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a  true  copy  ^  thereof  and  an  affidavit  of  the  time  of  the  bill  being    Chap.  VII. 

made  or  f(iven,  and  of  its  due  execution  and  attestation,  and  a 

description  of  the  residence  and  occupation  of  the  grantor  and  of 

every  attesting  witness,  and  by  filing  with  him  the  copy  and 

affidavit.^     This  must  be  done  within  seven  days  of  the  execution 

thereof,  or,  if  executed  out  of  England,  within  seven  days  of  the 

time  at  which  it  would  in  ordinary  course  arrive  in  England  if 

posted  immediately  after  execution.^     The  registration  must  be 

renewed  once  at  least  every  five  years  or  it  will  become  void.*    A 

transfer  or  assignment  of  a  registered  bill  need  not  be  registered.^ 

If,  by  inadvertence,   a   bill  of  sale  is   not  duly  registered  or 

re-registered,  a  judge  of  the  High  Court  may  extend  the  time 

for  registration  or  order  the  registration  to  be  amended,  but  not 

so  as  to  aflfect  the  vested  rights  of  third  parties.®    When  the 

grantee   of  a  bill  of  sale  which  has  been  duly  registered  has 

himself  given  a  bill  of  sale  in  respect  of  the  same  goods,  and  this 

bill  of  sale  is  duly  registered,  it  is  not  necessary  in  order  to 

protect  the  title  of  the  grantee  under  the  second  bill  of  sale  to 

re-register  the  original  bill  of  sale  at  the  expiration  of  five  years.^ 

Priority  is  given  in  the  order  of  the  date  of  registration.® 

In  the  case  of  bills  of  sale  within  the  Act  of  1882,  if  the  Local  regis- 
grantor  resides,  or  the  goods  are  described  as  being  in  a  district, 
outside  London,  the  registrar  must  transmit  an  abstract  of  the 
bill  of  sale  to  the  County  Court  of  such  district,  where  it  will  be 
aed.« 

Any  defeasance,  condition,  or  declaration  of  trust,  subject  to  DefeaM^nce, 
which  a  bill  of  sale  is  given,  must,  if  not  contained  in  the  body  declaration  of 
thereof,  be  written  on  the  same  paper  therewith  before  registration  ^™*^- 
and  be  set  out  in  the  copy  filed  on  registration,  otherwise  the 
registration  will  be  void.^^ 

>  See  Coate»  v.  Moore,  [1903]  2  K.  B.  «  76.  s.   14.      See  lU  Parsons,  [1893] 

^^^-  2  Q.  B.  122. 

-  41    &    42    Vict.    C.    31,    88.    10,    12  ;  7     ^    /      •    j-  «     ui.    nnnn  o  f    Ti 

R.  S.  C.  Ord.  LXI.  rr.   1,  25-27.     See  ^'^^^"^'  ^-  ^^^^  ^^^^^^  ^  ^'  ^' 

Simnwns  v.    JFoodzcard,    [1892]  A.    C.  ^^^• 

100 ;  Sims  V.   Trollope,  [1897]  1  Q.  B.  ^  ^*-  »•  10- 

24  ;  Kemhle  v.  Addismi,  [1900]  1  Q.  B.  «  46  &  46  Vict.  c.  43,  s.  11. 

430  ;  Stokes  v.  Spencer,  [1900]  2  Q.  B.  10  41  &  42  Vict.  c.  31,  s.  10  (3)  ;  Coun- 

^^'  sell  V.  L.  cfc  W,  Co,,  19  Q.  B.  D.  512  ; 

'  41  &  42  Vict.  c.  81,  ss.  8,  10  ;  45  &  „,        ,         ,,  Monii  n  r.  t>   ro^ 

46  Vict,  c  43,  88.  8,  11    15.  ^"^'"^  ^-  ^^^^'""^  f^^^^^  ^  ^'  ^-  ^^^  ' 

Ml  &  42  Vict  c.  31,  s.  11.  ^^^  ^-  ^^9^,  76  L.  T.  522 ;  HeseUine 

^  lb.  88.  10,  11.    See  Exp.  Turquand,  v.  Simmons,  [1892]  2  Q.  B.  547  ;  Tluyimis 

14  Q.  B.  D.  636.  v.  Searles,  [1891]  2  Q.  B.  408. 
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Chap.  Vn. 

statement  of 
consideration. 


Effect  of  non- 
compliance 
with  above 
provisions, 
under — 
Act  of  1878 ; 


Act  of  1882. 


Further  re- 
quirements 
under  Act  of 
1882. 


Ck)n8idera- 
tion  less  than 
£30. 


The  Act  of  1878  requires  that  a  bill  of  sale  "  shall  set  forth 
the  consideration  *'  for  which  it  was  given  ;  ^  and  the  Act  of  1882 
contains  the  same  provision  with  the  addition  of  **  truly  "  before 
"  set  forth."*  The  effect  of  both  is  the  same."^  It  is  sufficient 
if  the  statement  of  the  consideration  is  substantially  accurate,  if 
its  true  legal  effect  or  its  true  business  effect  is  stated.*  For 
instance,  if  a  bill  of  sale  is  given  to  secure  an  existing  debt,  the 
consideration  may  be  stated  as  money  "  now  paid  *'  to  the 
grantor." 

If  the  provisions  as  to  attestation,  registration,  and  statement 
of  the  consideration  are  not  complied  with,  a  bill  of  sale  within 
the  Act  of  1878  is  void  only  as  against  the  trustee  in  bankruptcy, 
or  the  trustee  of  an  assignment  for  the  benefit  of  creditors,  or  an 
execution  creditor,  of  the  grantor,  in  respect  of  the  chattels  com- 
prised therein,  which  are  in  the  apparent  possession  of  the  grantor 
at  the  time  of  the  bankruptcy,  assignment,  or  execution.*  As 
between  the  parties  it  will  remain  valid. ^ 

The  effect  of  non-compliance  with  the  above  provisions  is  very 
different  in  the  case  of  a  bill  of  sale  within  the  Act  of  1882,  that 
is,  one  given  *'  by  way  of  security  for  the  payment  of  money,*** 
for  then  the  bill  of  sale  is  absolutely  void,  even  as  between  the 
parties,  "in  respect  of  the  personal  chattels  comprised  therein.*'^ 

The  Act  of  1882  contains  further  requirements  which  must  be 
complied  with  in  the  case  of  such  bills  of  sale.  This  Act  is  to 
be  construed  as  one  with  the  Act  of  1878,^"  and  the  provisions  of 
the  Act  of  1878  which  are  inconsistent  with  the  Act  of  1882  are 
repealed." 

Any  such  bill  of  sale  given  or  made  in  consideration  of  any  sum 
under  £80  is  void.^^ 


»  41  &  42  Vict.  c.  81,  8.  8. 
«  45  &  46  Vict.  c.  43,  s.  8. 

*  Richardson  v.  Harris^  22  Q.  B.  D. 
268,  274. 

<  Credit  Co,  v.  PoU,  6  Q.  B.  D.  295  : 
Richardson  v.  Harris j  sup.  ;  Exp,  John- 
son^ 26  Oh.  D.  838 ;  Darlow  v.  Bland, 
[1897]  1  Q.  B.  125  ;  Davies  v.  Jenkins, 
[1900]  1  Q.  B.  183.  See  Davidson's 
Gone.  Prec.  807. 

»  CredU  Co.  v.  PoU,  sup. ;  Re  Wilt- 
shire,  [1900]  1  Q.  B.  96. 

•  41  &  42  Vict.  c.  31,  8.  8.  See  post, 
p.  105. 


'*  Davis  V.  aoodman,  5  C.  P.  D.  128. 

*  Not  merely  **  money  lent.**  See 
North  Central  IVagon  Co,  v.  M,  S,  dt  L. 
R,  Co,,  85  Ch.  I).  191,  215. 

•  45  &  46  Vict.  c.  48,  s.  8.  See  ITiomas 
V,  Kelly,  13  App.  Gas.  506.  See  post, 
p.  105. 

w  45  k  46  Vict.  c.  48,  s.  3. 

1'  lb,  8.  15. 

"  lb,  8.  12.  See  Daxns  v.  Usher,  12 
Q.  B.  D.  490  ;  Darlow  v.  Bland,  [1897] 
1  Q.  B.  125. 
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Every  such  bill  of  sale  must  contain,  or  have  annexed,  an    Chap.  VIL 
inventor}'  of  the  personal  chattels  comprised  therein,  in  which  ^^j^^^j^ 
the  chattels  must   be    ''specifically   described,*'    and   is   void,  specific 
except  as  against  the  grantoi'y  in  respect  of  the  chattels  not  so  tlescription. 
described.^       The    description   must  not    be   a   mere    general 
description,   such   as   **  household   furniture   and    effects,*'  but 
must  be  such  a  description  as  would  be  given  in  an  ordinary 
business  inventory  and  is   sufficient  to   identify  the   particular 
chattels  and  to  distinguish  them  from  other  things  of  the  same 
class.^ 

If  the  grantor  is  not,  at  the  time  of  the  execution  of  the  bill  of  Grantor  must 
sale,  the  true  owner  of  any  of  the  personal  chattels  specifically  ^-ne^"^ 
described  in  the  schedule,  the  bill  is  void  in  respect  of  such 
chattels,  except  as  against  the  grantor,^  If  a  man  has  assigned 
his  chattels  by  an  absolute  bill  of  sale,  he  is  not  the  "true 
owner  "  of  those  chattels  ;*  but  he  is  the  "true  owner**  if  he  has 
only  assigned  them  by  way  of  security.^  The  person  who  is  the 
legal  owner  of  the  chattels  at  the  time  of  the  execution  of  the  bill 
of  sale  is  a  "true  owner.*** 

The  foregoing  provisions  as  to  scheduk,  description,  and  true   Exception  as 
ownership,  do  not  render  a  bill  of  sale  void  as  to  (1)  growing  J?  ^P®' 
crops  separately  assigned,  or  (2)  fixtures  (separately  assigned),  plant,  &c. 
plant,  or    trade   machinery  afterwards   substituted  for  the   like 
articles  which  were  specifically  described  in  the  schedule.^ 

After-acquired  chattels,  except  as  aforesaid,  which  are  not  in  After- 
existence  at  the  time  when  the  bill  of  sale  is  executed,  are  not  chattel 
"personal  chattels"  within  the  Act,  and,  therefore,  an  instrument 
which  assigns  future  property  is  not  affected  by  the  Act  so  far  as 
it  deals  with  such  property,  though  the  inclusion  of  such  property 
in  the  body  of  a  bill  of  sale  will  render  it  void,  so  far  as  it  is  a  bill 
of  sale  within  the  Act.** 

Every  bill  of  sale  given  to  secure  the  payment  of  money  by  the  The  form. 


»45  &  46  Vict.  c.  43,  8.  4.  *  Thimias  v.  Searlcs,  [1891]  2  Q.  B. 

5  Roberts  v.  RoberU,  18  Q.  B.  D.  794  ;  408. 
Wm  V.  Banner,  20  Id.  114  ;  Carpe^Uer  «  ^^  ^^.  rig^g]  2  Q.  B.  591. 

V.  hem,  23  Id.  566  ;  Uickley  v.  Greeii-  .  ,^  ,   ^'..  ,     V,^   .or, 

trood,  25  /./.  277  :  Davids,  v.  Carlton  '  "5  &  46  \  ict.  c.  43,  8.  6.  See  Lomlmi, 

Baiik,  [1893]  1  Q.  B.  82  ;  Davies  v.  Jen-  '^•^-    ^^-  ^-  (^reatiVy  [18^7]  1  Q.  B.  768. 

l-im,  [1900]  1  Q.  B.  133.  ^«^«»  P-  07. 

'  45  &  46  Vict.  c.  43.  s.  5.  »  Thomat  v.  Kelhj,  13  App.  Cas.  506. 

*  Tuck  V.  Southern^  d:c.  Bank;  42  Cli.  See  post,  \\  104.     As  to  asjii^^nnieuts  of 

^-  471.  future  property,  see  pust,  p.  127. 
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Chap.  Vn.    grantor  is  void  unless  made  in  accordance  with  the  form  in  the 

"'  schedule  to  the  Act  of  1882.^      The  bill  of  sale  must  be  "in 

accordance  with  "  the  form,^  that  is,  it  must  be  substantially  like 

the  form,  and  must  not  depart  from  it  in  any  material  respect 

either  by  adding  to,  or  subtracting  from  it  anything  substantial.^ 

It  is  inexpedient  in  such  a  work  as  the  present  to  consider  in 
detail  the  numerous  decisions  upon  s.  9,  but  a  brief  summary  of 
the  more  important  points  may  be  useful. 

A  bill  of  sale  will  be  void  under  s.  9  if  the  name,  address,  and 
description  of  the  grantor,  grantee,  and  attesting  witness  are 
not  stated  in  the  body  of  the  bill  and  the  attestation  clause 
respectively,*  or  if  a  consideration  is  not  stated ;  ^  but  an  incorrect 
statement  in  any  of  these  particulars  does  not  make  the  bill  void 
under  s.  9.*  Also,  if  property  which  is  not  "  personal  chattels  "^ 
within  the  meaning  of  the  Act,  is  comprised  in  the  bill,  e.g.^ 
chattels  real  or  future  property;®  if  two  persons  jointly  assign 
chattels  of  which  they  are  not  joint  but  several  owners;*  if 
any  provisions  are  insert-ed  which  give  a  right  to  seize  the  goods 
for  any  cause  not  specified  in  s.  7 ;  ^^  or  if  the  principal  sum 
secured,  the  rate  of  interest,  or  the  time  of  payment,  are  not 
definitely  stated.^^ 
Must  contain  It  should  be  added  that  the  bill  of  sale  must  contain  and  show 
contract.  on  its  face  all  the  terms  of  the  contract,  and  must  not  incorporate 


M5  &  46  Vict.  c.  43,  s.  9. 

-  See  Form  in  Appendix,  p.  433. 

3  Davis  V.  Burton,  11  Q.  B.  D.  540  ; 
Melville  V.  Stringer,  13  Id,  392  ;  £x  p, 
Stanford,  17  Id,  259 ;  Thomas  v.  Kelly, 
13  App.  Cas.  506  ;  Davics  v.  Jenkins, 
sup.  ;  Satuuiers  v.  White,  [1902]  1  K.  B. 
472. 

••  Parsons  v.  Braiid,  25  Q.  B.  D.  110 ; 
Simmons  v.  Woodvcard,  [1891]  1  Ch. 
464;  [1892]  A.  C.  100;  Dolcini  v. 
Dolcini,  [1895]  1  Q.  B.  898  ;  Altree  v. 
Altrce,  [1898]  2  Q.  B.  267  ;  Kemble  v. 
Addison,  [1900]  1  Q.  B.  430. 

*  Hcseltine  v.  Simmons,  [1892]  2  Q.  B. 
547  ;  Simmons  v.   Woodward,  sup. 

^  Hcseltine  v.  Simmons,  sup.  For  the 
effect  when  these  particulars  are  not 
coiTectly  registered,  see  ante,  p.  102. 

'  Ante,  p.  97. 

'^  Tfumas  v.  Kelly,  18  App.  Cas.  506  ; 
CocJirane  v.  Entwistlc,  25  Q.  B.  D.  116  ; 


but  see  Seed  v.  Bradley,  [1894]  1  Q.  R 
319,  and  Coales  v.  Moore,  [1903]  2  K.  B. 
140,  as  to  chattels  substituted  for  th(Me 
specilically  described. 

9  Saunders  v.  WhiU,  [1902]  1  K.  B. 
472. 

10  Furhcr  v.  Cobb,  18  Q.  B.  D.  494 ; 
Real  Advance,  d-c.  Co.  v.  Clears,  20  2d. 
304  ;  Topley  v.  Corsbie,  Id.  350  ;  Seed  v. 
Bradley,  [1894]  1  Q.  B.  819  ;  Cartwrigki 
V.  Began,  [1895]  1  Q.  B.  900  ;  Be  Bui- 
lock,  [1899]  2  Q.  B.  517.  For  sect  7, 
see^a^,  p.  106. 

11  NetJiemigton  Y.Qroome,  13  Q.  B.  D. 
789  ;  Goldstrom  v.  Tallennan,  IS  Id.  I; 
Hughes  V.  Little,  Id.  32 ;  Lumley  v. 
Simmons,  34  Ch.  D.  698  ;  Edwards  v. 
Marston,  [1891]  I  Q.  B.  225  ;  BeBargcH, 
[1894]  1  Q.  B.  444;  IVeardale,  «tc  Co. 
V.  Hodson,  Id,  598 ;  De  Braam  v.  Ford, 
[1900]  1  Ch.  142. 
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any  terms  by  reference  to  another  document.^     The  provisions    Chap.  vu. 

of  the  Act  of  1878  as  to  the  registration  of  a  copy  of  any 

*'defeazance,  condition,  or  declaration  of  trust,"  have  been  already 

considered  .- 

It  will  be  observed  that,  in  the  various  sections  of  the  Acts  Extent  of 

of  1878  and  1882,  the  extent  to  which  a  bill  of  sale  is  made  ^^l^^h! 

void  for  non-compliance  with  the  statutory  prox-isions  differs  very  various 

,  sections* 

considerably.     If  a  bill  of  sale,  within  the  Act  of  1878,  is  not 

duly  attested  and  registered,  and  the  consideration  is  not  truly 
stated,  it  is  void  as  against  certain  persons  only,  and  in  respect 
only  of  the  chattels  comprised  therein  which  are  in  the  possession 
or  apparent  possession-of  the  grantor ;  ^  but  a  bill  of  sale  within 
the  Act  of  1882  is,  in  like  case,  "void  in  respect  of  the  personal 
chattels  comprised  therein,"  i.e.,  as  against  all  persons  and  without 
reference  to  the  possession.*     For  non-compliance  with  the  pro- 
visions of  8.  4  of  the  Act  of  1882,  as  to  the  inventory  and 
specific  description,  a  bill  of  sale  is  void,  **  except  as  against  the 
grantor,**  in   respect  of  any  personal  chattels  not  specifically 
described  in  the  schedule  f  and,  under  s.  5,  a  bill  of  sale  is  void, 
^*  except  as   against  the    grantor,*'   in  respect  of    chattels    so 
specifically   described   of  which   the   grantor  was  not   the   true 
owner.^    If  a  bill  of  sale  is  not  **  in  accordance  with  the  form  '* 
as  prescribed  by  s.  9  of  the  Act  of  1882,"  or  is  made  in  con- 
sideration of  a  sum  under  £:^0,^  it  is  "  void.*'     The  effect  of  s.  9 
or  8. 12  is  not,  however,  to  make  the  whole  instrument  void  for 
all  purposes,  but  only  to  make  it  void  so  far  as  it  is  a  bill  of  sale 
within  the  meaning  of  the  Act ;   it  will  be  absolutely  void  as  to 
all  the  covenants  which  form  part  of  it  as  a  bill  of  sale,  and  as  an 
assignment  of  "personal  chattels,"^  but  it  will  be  valid  as  an 
Assignment  of  any  property  which  is  not  '*  personal  chattels."  ^'^ 
Under  s.  9  or  s.  12  the  covenant  to  pay  is  void,^^  but  under  s.  8  it 
remains  vaUd  and  enforceable.^- 


^  LteY.  Barnes,  17  Q.B,l>.  77; 

Sharp 

T.  M'Henry,  38  Ch.  D.  427,  453. 

=  i<»Ue,  p.  101. 

'  41  i  42  Vict.    c.   31,  s.   8. 

A)Uc, 

p.  10*2. 

*  45  &  46  Vict   c.  43,  a.   8. 

Ante, 

^102. 

*  lb,  8.  4.    AnU,  p.  103, 

'  ^*.  8.  5.    ArUe,  p.  103. 

'  lb.  8.  9. 

»  lb.  s.  12. 

9  Davies  v.  Jiees,  17  Q.  B.  D.  408  ; 
Hcseltine  v.  Simmons,  [1892]  2  (,>.  h. 
547. 

10  Jie  BurdcU,  20  Q.  B.  D.  310  ;  Thomas 
V.  Kelly,  13  App.  Cns.  506  ;  He  Isaacson, 
[1895]  1  Q.  B.  333.     Ante,  p.  97. 

'1  Davies  v.  Hccs,  mip. 

'-  Ueseltine  v.  Simmons,  sup. 
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Seizure  of 
goods  and 
sale. 


Chap.  Vn.  There  is  usuall}'  contained  in  a  bill  of  sale  an  express  power  to 
seize  on  default,  but  apart  from  this  the  grantee  has  an  implied 
power  to  seize  for  any  of  the  causes  specified  in  the  Act  of  1882.* 
The  grantee  may  not  seize  or  take  possession  except  for  one  of 
the  following  causes : — ^ 

"  (1.)  If  the  grantor  shall  make  default  in  payment  of  the  sum 
or  sums  of  money  thereby  secured  at  the  time  therein  provided 
for  payment,  or  in  the  performance  of  any  covenant  or  agreement 
contained  in  the  bill  of  sale  and  necessary'*  for  maintaining  the 
security  ;  * 

**  (2.)  If  the  grantor  shall  become  a  bankrupt,  or  suffer  the 
said  goods,  or  any  of  them,  to  be  distrained  for  rent,  rates,  or 
taxes  ; 

"(3)  If  the  grantor  shall  fraudulently*  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  removed  from 
the  premises  ; 

"  (4)  If  the  grantor  shall  not  without  reasonable  excuse,*  upon 
demand  in  writing*  by  the  grantee,  produce  to  him  his  last  receipt* 
for  rent,  rates,  and  taxes  ; 

"  (5)  If  execution  shall  have  been  levied  against  the  goods  of 
the  grantor  under  any  judgment  at  law.'* 

And  it  is  provided  that  the  grantor  may  within  five  days  from 
such  seizure  or  taking  possession  apply  to  the  High  Court ;  and 
the  Court,  or  a  judge  thereof,  if  satisfied  that  by  payment  of  money 
or  otherwise  the  cause  of  seizure  no  longer  exists,  may  restrain  the 
grantee  from  removing  or  selling,  or  may  make  such  other  order  as 
may  seem  just; ^  and,  doubtless  in  furtherance  of  such  provision,, 
the  goods  may  not  be  removed  or  sold  until  after  five  clear  days 
from  the  day  they  were  seized  or  taken  possession  of.  ®  After  the 
expiration  of  the  five  days,  this  summary  remedy  given  to  the 
grantor  is  lost,  but  the  equitable  right  to  redeem  remains.  • 
Power  of  sale.  Under  the  Act  of  1882  there  is  an  implied  power  to  sell  the 
goods  at  the  expiration  of  five  days  after  seizure,^®  but  the  power  of 
sale  given  by  the  Conveyancing  Act,  1881  (s.  19)  is  not  incor- 
porated.^^    As  incidental  to  the  power  of  sale,  there  are  implied 


»  Re  MorrUt,  18  Q.  B.  D.  222,  241  ; 
JFatkim  v.  JiVrt/w,  Id.  386. 

2  45  &  46  X'u'X.  e.  43,  s.  7. 

3  Biamhi  v.  Offoi-d,  17  Q.  B.  D.  484, 
487. 

*  See  Furber  v.  Cobb,  18  Q.  B.  D. 
494,  503,  .505,  509. 

5  See  Ex  p.  CoOon,  11  Q.  B.  D.  301  ; 
Exp.  Wickcm,  [1898]  1  Q.  B.  643. 

«  Davis  V.  Burton,  11  Q.  B.  D.  537, 
542;  Exp.  JKickenSf  eup. 


'  45  &  46  Vict.  c.  48,  s.  7  ;  Ex  p. 
Cotton,  sup.;  Ex  p.  Wickcjis,  sup.;  Ex 
p.  Ellis,  [1898]  2  Q.  B.  79. 

8  76.  8.  13.  See  O'Neill  y.  CUy,  dx. 
Co.,  17  Q.  B.  D.  234. 

»  Johnson  v.  Dijtrose,  11893]  1  Q.  B. 
512. 

»o  lie  Mqi^HU,  18  Q.  B.  D.  222  ;  CaUert 
V.  Thainas,  19  Id.  204. 
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trusts  by  virtue  of  which  the  mortgagee  may  out  of  the  proceeds  of  Chap.  VIL 
sale  retain  the  principal  and  interest  owing,  and  also  the  costs  and 
expenses  incurred  by  him  in  discharging  any  distress  or  execution 
or  other  incumbrance  affecting  the  goods,  and  in  taking  and  keep- 
ing possession  of  them,  and  in  removing,  warehousing,  valuing  and 
selling  them ;  ^  but  an  express  power  to  retain  other  sums  not 
coming  within  the  above  category  will  make  the  bill  of  sale 
void,- 

The  mortgages,  charges,  and  debentures  of  any  incorporated  Debentures, 
company,  for  the  registration  of  which  statutory  provision  is  made, 
are  not  within  the  Bills  of  Sale  Acts,^  and  this  includes  a  deed 
of  charge  to  cover  debentures.*  The  debentures  of  a  society 
registered  under  the  Industrial  and  Provident  Societies  Act  are, 
however,  within  the  Acts,  and  are  not  exempted  by  s.  17  of  the 
Act  of  1882,  which  exempts  debentures  issued  by  an  "  incor- 
porated company."^ 

In  case  two  or  more  bills  of  sale  are  given  comprising  in  whole  Priority, 
or  m  part  any  of  the  same  chattels,  they  will  have  priority  in  the 
order  of  the  date  of  their  registration  ;*  and,  as  regards  bills  of 
sale  under  the  Act  of  1878,  a  bill  of  sale  attested  and  registered 
will  take  priority  over  one  that  is  earlier  but  unregistered.^ 

A  transfer  or  assignment  of  a  registered  bill  of  sale,  as  already  Assignment, 
stated,^  need  not  be  registered ;®  and  there  is  no  distinction  in  this 
respect  between  a  bill  of  sale  by  way  of  security,  upon  which  an 
equity  of  redemption  is  reserved,  and  an  absolute  bill  of  sale,  or 
between  an  equitable  transfer  and  a  legal  one.^ 

A\Tiere  the  debt  for  which  a  bill  of  sale  was  made  or  given  has  Entry  of 
l>een  satisfied  or  discharged,  the  registrar  may  order  a  memo-  ^  *^  *^  ^^^^ 
randum  of  satisfaction  to  be  written  upon  any  registered  copy  of 
it,  on  the  consent  of  the  person  entitled  to  the  benefit  of  the  bill 
of  sale,  or  on  proof  that  the  debt  has  been  satisfied  or  discharged.^^ 


*  Ex  p.  Rawlings,  18  Q.  B.  D.  489  ;  «  41  &  42  Vict.  e.  31,  a.  10  ;  45  &  46 
UmUy  V.  Simmons,  34  Ch.  D.  698.  Vict.  c.  43,  s.  3,  aiUc,  p.  101. 

2  Calvert  v.  TkontM,  19  Q.  B.  D.  204  ;  '  CWc%  v.  SUer,  7  Q.  B.  D.  521. 

Furbir  V,  Cobb,  18  Id.  494.  »  Ante,  p.  101. 

'  Re  Standard,  <i-c.  Co.,  [1891]  1  Ch.  »  Ex  p.   Turquaiid,  14  Q.  B.  D.  636, 

627.  644. 

*  Richards  y.  Kiddemiinsia;  [1896]  2  "Ml   &   42  Vict.   c.  31,  ss.    15,   21  ; 
Ch.212.    Post,  p.  302.  R.  S.  C,   Ord.   LXI.,  rr.  26,  27.     See 

*  G.  N,  R.  Co.  V.  Coal,  dx.  Society,  Re  White  and  Rubery,  [1894]  2  Q.  B. 
[1896]  ICh.  187.  923. 
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CHAPTER  VIII. 


SHIPS. 


Ships. 

Merchant 
Shipping 
Act,  1894. 
Owners. 


Chap.  Vm.  Property  in  ships  is  subject  to  special  laws,  partly  founded 
on  the  civil  law  as  formerly  administered  by  the  Court  of  Admi- 
ralty, and  partly  contained  in  the  Merchant  Shipping  Act,  1894,^ 
which  repeals  the  prior  Acts.  - 

This  Act  provides  that  a  ship  shall  not  be  deemed  to  be  a  British 
ship  unless  owned  by  (1)  natural-born  British  subjects,  (2)  natu- 
ralized persons,  (3)  denizens,  or  (4)  corporations  established  under 
the  laws  of  some  part  of,  and  having  their  principal  place  of 
business  in,  the  British  dominions.^  A  natural-born  subject  who 
has  become  a  citizen  or  subject  of  a  foreign  state,  a  naturalized 
pei-son,  or  a  denizen,  cannot  be  owner  of  a  British  ship  until  he  has 
taken  the  oath  of  allegiance  to  the  Sovereign,  and  resides  in,  oris 
partner  in  a  firm  carrying  on  business  in,  the  British  dominions.^ 

The  Naturalization  Act,  1870,  which  enabled  an  alien  to  take, 
acquire,  hold,  and  dispose  of  real  and  personal  property  of  everv 
description,  especially  excepted  an  alien  from  being  qualified  to  be 
the  owner  of  a  British  ship.* 

If  an  alien  or  other  unqualified  person  acquires  any  interest  in  a 
British  ship,  except  by  transmission  on  marriage,  death,  bank- 
ruptcy, or  other  lawful  means,  that  interest  is  subject  to  forfeiture.^ 
In  the  case  of  transmission  by  marriage,  &c.,  an  application  must 
be  made  to  the  Court  for  sale  of  such  interest  within  four  weeks 
after  such  transmission  has  taken  place.® 

The  Merchant  Shipping  Act,  1894,  defines  '*  ship  "  as  including 
**  ever}'  description  of  vessel  used  in  navigation  not  propelled  by 
oars,"  and  **  vessel  *'  as  including  **  any  ship  or  boat,  or  any  other 
description  of  vessel  used  in  navigation.*'^ 


Aliens. 


«  Ship.' 


*  57  &  58  Vict.  c.  60,  as  amended  by 
60  &  61  Vict.  c.  59  and  c.  61,  61  k  62 
Vict.  c.  14  and  c.  44. 

2  lb  8.  745. 

3  Jb,  8.  1.     See  post,  pp.  391,  407. 

*  33  Vict.  c.  14,  8.  14. 


*  Act  of  1894,  88.  28,  71,  76. 

«  76.8.  28.     See  post,  p.  111. 

«  lb.  8.  742.  See  Ex  p,  Fergum, 
L.  R.  6  Q.  B.  280  ;  SoiUhport  {Mayor  of) 
r.  Morriss,  [1893]  1  Q.  B.  859, 
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Every  British  ship  must  be  registered,^  with  the  exception  of  Chap.  VUi. 
some  small  vessels  not  exceeding  15  or  30  tons  burden  specially  Registration, 
employed  as  in  the  Act  mentioned.^ 

No  ship  required  to  be  registered  will,  unless  registered,  be 
recognized  as  a  British  ship,^  and  may  be  detained  until  the 
master  of  such  ship,  upon  being  required,  produces  the  certificate 
of  registry.^ 

With  respect  to  entries  in  the  register  book,  the  property  in  a  Shares, 
ship  is  to  be  divided  into  64  shares  ;  not  more  than  64  individuals 
are  to  be  registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  does  not  affect  the  beneficial  title  of  any  number  of 
persons  or  of  any  company  represented  by,  or  claiming  under  or 
through,  any  registered  owner  or  joint  owner ;  no  person  is  to  be 
registered  as  owner  of  any  fractional  part  of  a  share ;  but  any 
nmnber  of  persons  not  exceeding  five  may  be  registered  as  joint 
owners  of  a  ship,  or  of  a  share  or  shares  therein,  and  joint  owners 
are  to  be  considered  as  constituting  one  person  only,  and  are  not 
to  be  entitled  to  dispose  in  severalty  of  any  interest;  a  body 
corporate  may  be  registered  as  owner  by  its  corporate  name.* 
No  person  is  to  be  registered  as  owner  of  a  ship,  or  any  share 
therein,  until  he  has  made  and  subscribed  the  declaration  of 
ownership  prescribed  by  the  Act ;  *  and  no  body  corporate  is  to 
be  so  registered  until  the  secretary,  or  other  officer  authorized  by 
them  for  the  purpose,  has  made  the  prescribed  declaration.^ 

The  mere  fact  that  several  persons  hold  shares  in  the  same  ship 
does  not  make  them  partners;  whether  they  are  part-owners  only, 
or  partners,  depends  upon  circumstances ;  the  former  is  the 
general  relation,  the  latter  the  exception.*  In  the  absence  of 
special  circumstances,  the  holders  of  the  shares  have  inter  se  the 
rights  of  tenants  in  common,  but  the  law  as  to  the  earnings  of  a 
ship,  whether  as  freight  or  otherwise,  follows  the  general  law  of 
partnership.'^ 
Abbott,  C.J.,  says : — ^ 

"  It  has  been  the  constant  practice,  in  disputes  between  part-owners  Dispute* 
as  to  the  employment  of  the  vessel,  where  the  majority  in  value  of  the  between 

owners. 

^  Act  of  1894,  8.  2.     As  to  "  British  »  75.  ss.  9,  61. 

ship,"  see  Union  Bank  r,  Lenanton,  8  '  ffelme  v.  Smith,  7  Bing.  709  ;  Story 

C.  P.  D.  248.  on  Partnership,  chap.  16,  s.  417. 

^  lb,  s.  3.  «  Green  v.  Brig^s,  6  Hare,  895. 

'  i&.  8.  5.  ^  Be  Blanshard,  2  B.  &  C.  248 ;  26 

*  Ih.  8.  9.  R.  R.  329, 
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shareholders  are  desirous  to  send  the  vessel  on  a  voyage  to  which  the 
minority  will  not  consent,  for  the  Court  of  Admiralty  to  arrest  the  ship 
at  the  instance  of  the  latter,  and  to  take  from  the  majority  a  stipulation 
in  a  sum  equal  to  the  value  of  the  shares  of  those  who  disapprove  of  the 
adventure,  either  to  bring  back  and  restore  to  them  the  ship,  or  to  pay 
them  the  value  of  their  shares.  Although  the  jurisdiction  of  the 
Admiralty  in  such  cases  was  once  doubted,  there  are  several  authorities 
recognizing  it ;  and  it  may  now  be  taken  to  be  settled  that,  in  disputes 
between  part-owners  as  to  the  employment  of  a  ship,  the  Court  of 
Admiralty  may  arrest  and  detain  tne  ship,  until  security  be  given  to 
the  amount  of  the  value  of  the  shares  of  those  part-owners  who  dissent 
from  the  particular  employment." 

The  Court  of  Admiralty  was  unable  to  determine  questions  of 
title  to  the  shares  in  a  ship,  or  to  take  the  accounts  between  the 
part-owners ;  but  by  the  Admiralty  Court  Act,  1861,^  it  acquired 
jurisdiction  to  decide  all  questions  arising  between  co-owners  or 
any  of  them  touching  the  ownership,  possession,  employment, 
and  earnings  of  any  ship  registered  at  any  port  of  England  or 
Wales,  and  to  settle  all  accounts  outstanding  and  unsettled 
between  them,  and  to  direct  the  ship  or  any  share  to  be  sold, 
or  to  make  such  order  as  to  it  should  seem  fit.- 

No  notice  of  any  trust,  express,  implied,  or  constructive,  is  to 
be  registered  or  received  by  the  registrar ;  and,  subject  to  any 
rights  and  powers  appearing  by  the  register  to  be  vested  in  any 
other  party,  the  registered  owner  of  any  ship  or  share  therein  has 
power  absolutely  to  dispose  of  such  ship  or  share,  and  to  give 
effectual  receipts  for  the  consideration  money .^ 

Subject  to  the  above  provisions,  and  to  the  provisions  for  the 
exclusion  of  unqualified  persons,  equitable  interests  may  be 
enforced  by  or  against  owners  and  mortgagees  in  the  same 
manner  as  in  respect  of  any  other  personal  property.*  A  person 
beneficially  interested,  otherwise  than  by  way  of  mortgage,  in  a 
ship  or  share  registered  in  the  name  of  another,  is  subject  to  all 
pecuniary  penalties  imposed  by  statute  upon  owners.^ 

A  registered  ship  or  share  therein  must  be  transferred  by  bill 
of  sale  according  to  the  prescribed  form,  executed  by  the  trans- 
feror in  the  presence  of  and  attested  by  one  or  more  witnesses.* 


1  24  Vict  c.  10,  8.  8. 

2  See  Maude  &  Pollock  on  Merclmnt 
Shipping,  102. 

8  Act  of  1894,  8.  56  ;  Bathyany  v. 
Botich,  50  L.  J.  a  B.  421  ;  The  Horlock, 
2  P.  D.  243. 


*  Act  of  1894,  s.  57.  See  a.  5,  anU. 
p.  109  ;  Ward  v.  Beck,  13  C.  B.  N.  S. 
668  ;  Black  v.  mUiams,  [1895]  1  Ch. 
408. 

'  Act  of  1894,  s.  58. 

«  lb.  8.  24. 
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It  will  be  remembered  that  transfers  or  assignments  of  a  ship  or  Chap.  Ylll. 

Tessel  or  any  share  thereof  are  not  included  in  the  Bills  of  Sale 

Act,  1878/     Ships  do  not  pass  by  delivery  ;  there  is  no  market 

overt  for  ships.* 

The  transferee  must  make  and  subscribe  the  prescribed  declai'a- 

tion  of  transfer,'  and  the  bill  of  sale  when  duly  executed  must  be 

produced   to   the   registrar   of  the  port   at   which    the  ship  is 

registered,  and  the  registrar  will  enter  in  the  register  book  the 

name  of  the  transferee,  and  indorse  the  bill  of  sale  with  the  date 

of  entry  ;  all  bills  of  sale  are  to  be  entered  in  the  order  of  their 

production  to  the  registrar.* 

When  the  property  in  a  registered  ship,  or  share  therein,  is  Transmission 
nR  i-n    1  .1  .  :•      .1  of  property 

transmitted^  to  a  qualified  person  on  the  marriage,  death,  or  in  ship  on 

bankruptcy  of  a  registered  owner,  or  by  any  lawful  means  other  *^®^^^'  ^^• 
than  a  transfer  under  the  Act,  such  transmission  must  be  authenti- 
cated by  a  declaration  of  the  person  to  whom  such  property  has 
been  transmitted,  in  the  prescribed  form,  accompanied  by  the 
prescribed  evidence ;  and  the  registrar  is  to  register  the  name  of 
the  person  or  persons  entitled,  and  such  persons,  if  more  than 
one,  however  numerous,  are  to  be  considered  as  one  person  only 
as  regards  the  rule  relating  to  the  number  of  persons  entitled  to 
be  registered  as  owners.^ 

If  the  property  in  a  registered  ship,  or  share  therein,  is  Transmission 
transmitted  on  marriage,  death,  bankruptcy  or  otherwise,  to  persons, 
an  unqualified^  person,  the  proper  Coui't  may,  on  application 
by  such  person,  order  a  sale  and  payment  of  the  proceeds  to  such 
person.^  This  application  must  be  made  within  four  weeks  of 
the  transmission,  but  the  Court  may  extend  the  time,  but  not  so 
as  to  exceed  one  year.®  If  the  application  is  not  made  in  time, 
or  a  sale  is  refused  by  the  Court,  the  share  is  subject  to  forfeiture 
under  the  Act.® 

A  mortgage  of  a  registered  ship,  or  share  therein,  must  be  in  Mortgages, 
the  prescribed  form,  and,  on  production  of  it,  the  registrar  is  to 
record  it  in  the  register  book ;  and  every  such  mortgage  is  to  be 
recorded  in  the  order  of  time  in  which  it  is  produced  to  him  for 

^  41  k  42  Vict.  c.   31,   s.  4  ;  ante,       see  Chasieauncuf  v.    Capcyron^  7  App. 
P-98.  Cas.  127. 

^  Act  of  1894,  8.  25.  «  Act  of  1894,  ss.  27,  88. 

*  Ih.  s.  26.  '  See  ante,  p.  108. 

*  Asto  themeaningof  "transmitted,'  ^  Act  of  1894,  s.  28.     See  s.  76. 


Digitized  by  LjOOQIC 


112 


THE    MODERN    LAW   OF   PERSONAL   PROPERTY. 


Chap.  VIII.  that  purpose.^  If  there  is  more  than  one  mortgage  registered, 
the  mortgagees  are,  notwithstanding  any  express,  implied,  or 
constructive  notice,  entitled  to  priority  according  to  the  date  of 
registration.-  Provision  is  made  for  entry  of  the  discharge  of  a 
mortgage,^  for  transfer  of  mortgages,*  for  sale  by  mortgagees,* 
and  for  the  transmission  of  the  interest  of  a  mortgagee  on  marriage, 
death,  or  bankruptcy,  or  by  any  lawful  means  other  than  by  a 
txansfer.®  A  registered  mortgage  is  not  affected  by  any  act  of 
bankruptcy  by  the  mortgagor  after  the  date  of  the  record  of  the 
mortgage.^ 

Except  so  far  as  may  be  necessary  for  making  the  ship  or  share 
available  as  a  security  for  the  debt,  a  mortgagee  is  not,  by  reason 
of  the  mortgage,  to  be  deemed  the  owner,  or  the  mortgagor  to 
have  ceased  to  be  the  owner.®  The  mortgagor  remains  the 
domintis  of  tlie  ship  with  regard  to  everything  connected  with 
its  employment,  until  the  mortgagee  takes  possession ;  and  the 
mortgagee  when  he  takes  possession  is  entitled  to  the  benefit  of 
contracts  made  by  the  mortgagor.® 

Any  registered  owner,  desirous  of  disposing  by  way  of  mortgage 
or  sale  of  the  ship  or  share  in  respect  of  which  he  is  registered 
at  any  place  out  of  the  country  or  possession  in  which  the  port  of 
registry  of  such  ship  is  situate,  may  obtain  from  the  registrar  a 
ceiiificate  of  mortgage  or  certificate  of  sale,  as  prescribed,  enabUng 
him  to  mortgage  or  sell  the  ship  or  his  share  therein.^® 

Whenever  a  registered  ship  is  so  altered  as  not  to  correspond 
to  the  particulars  in  the  register  book,  the  alteration  must  be 
noted  on  the  book  of  registry,  or  the  registrar  may  require  the 
ship  to  be  registered  anew.^^  Also,  upon  any  change  of  owner- 
ship in  any  ship,  if  the  owner  or  owners  desire  to  have  the  ship 
registered  anew,  the  registrar  at  the  port  at  which  the  ship  b 
already  registered  is  empowered  to  make  such  registry  anew.^* 

The  registry  of  any  ship  may  be  transferred  from  one  port  to 
another,  upon  the  application  of  all  parties  appearing  on  the 


Certificate  of 
mortgage  or 
of  sale. 


Rc-registra- 
tion. 


Transfer  of 
registry. 


1  lb,  8.  31.  As  to  the  effect  of  omitting  ^  Tb,  a.  38.    See  a.  27. 


to  register  the  mortgage,  see  Keith  v. 
Burrows,  1  C.  P.  D.  722  ;  2  App.  Cas. 
636. 

>  Act  of  1894,  8.  33.  See  Black  y. 
WiUiams,  [1895]  1  Ch.  408. 

»  Act  of  1894,  8.  32. 

*  lb.  s.  87. 

»  lb.  8.  35. 


^  lb,  B.  36.  See  ff(xy  v.  Fairimm, 
2  B.  k  Aid.  193. 

«  Act  of  1894,  B.*  84.  See  CoUins  r. 
Lamport,  4  De  G.  J.  k  S.  600. 

»  Keith  V.  Burrows,  2  App.  Cas.  636. 

>®  Act  of  1894,  as.  89— 46, 

"  lb.  88.  48—60. 

"  lb.  88.  61—64. 
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register  to   be  interested  in  such  ship,  whether  as  owners  or  Chap.  vlLi. 
mortgagees,  in  manner  prescribed.^ 

The  agreement  by  which  a  shipowner  agrees  to  place  an  entire  Charter- 
ship,  or  a  part  of  it,  at  the  disposal  of  a  merchant  for  the  con-  P*"^' 
veyance  of  goods,  binding  the  shipowner  to  transport  them  to  a 
particular  place  for  a  sum  of  money  which  the  merchant  under- 
takes to  pay  as  freight  for  their  carriage,  is  termed  the  **  charter- 
party.'**  The  term  is  said  to  be  a  corruption  of  the  Latin  words 
charta  partita;  the  two  parts  being  usually  written  in  former 
times  on  one  piece  of  parchment,  which  was  afterwards  divided 
by  a  straight  line  cut  through  some  word  or  figure,  so  that  one 
part  should  fit  and  tally  with  the  other.*  Charter-parties  are  not 
now  usually  made  by  deed  :  they  embody  the  terms  upon  which  the 
shipowner  lends  the  use  of  the  ship,  and  contain  stipulations  as 
to  the  rate  of  remuneration,  the  nature  of  the  voyage,  and  the 
time  and  mode  of  employing  the  vessel.^ 

Freight,  in  the  strict  meaning  of  the  word,  is  the  recompense  Freight, 
to  be  earned  by  the  owner  of  the  ship  if  he  carries  the  goods  on 
the  voyage  and  delivers  them  at  the  port  of  destination ;  but 
in  charter-parties  the  word  "freight"  is  sometimes  used  in  a 
secondary  meaning,*  as  being  money  paid  in  advance  by  a 
charterer  or  shipper  of  goods  on  the  goods  being  taken  on  board, 
irrespective  of  their  being  safely  delivered  at  the  end  of  the 
voyage,  and  sometimes  as  including  "  dead  freight, "'''  i.e.,  freight 
which  would  have  been  payable  for  that  part  of  the  ship  which 
has  not  but  ought  to  have  been  occupied  by  cargo  according  to 
the  charter-party. 

The  right  to  the  freight  is  incidental  to  the  ownership  of  the 
ship,  and  therefore  the  assignment  of  a  ship  or  share  in  the  ship 
passes  a  corresponding  right  to  freight  under  an  existing  charter- 
party.  But  the  assignment  of  freight  to  be  earned  is  valid  in 
equity,  and  if  notice  of  the  assignment  is  given  to  the  charterer,® 


1  Act  of  1894,  8.  63.  [1891]  1  Q.  B.  742;  Oriental^  d:c.  Co.  v. 

*  See  Fonn  in  Appendix.  Tylor,  [1893]  2  Q.  B.  518. 

»  Mande  k  Pollock,  289.  7  Birley  v.  Gladstone,  3  M.  &  S.  205  ; 

*  AbbotVs  Law  of  Shipping,  880.  15  R.  R.  465  ;  PhUlips  v.  Rodie,  15  East, 

*  Maude  &  Pollock,  290.  547  ;  13  R.  R.  528 ;  Pearson  v.  Qdschen, 

*  Hall  V.  Janscm,   4  E.  &  B.  509  ;  17  C.  B.  N.  S.  862.    See  also  Gray  r. 
Thmpsm  V.  GUlespU,  5  E.  &  B.  215 ;  Carr,  L.  R.  6  Q.  B.  522. 

^Wmoti  V.  ^rwtoZ  i/arin«,  <fcc  Co.,  lApp.  *  See    post,   Chap,    ix.,    ''Choses  in 

<^  224,  226,  239  ;    Smiih  r.  Pyman,  Action." 

G.P.p.  8 
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Chap.  YUX  the  assignee  is  entitled  to  the  freight  as  against  a  person  who 
subsequently  takes  an  assignment  of  the  ship  or  share.* 

A  mortgagee  does  not  usually  by  the  mortgage  alone  acquire 
a  right  to  the  freight,  but  if  he  takes  possession  he  is  then, 
as  owner,  entitled  to  receive  the  freight  which  becomes  due 
after,  but  not  freight  which  became  due  before,  he  has  taken 
possession.* 
Lien  for  The  shipowner  has  a  possessory  lien  on  the  goods  carried  for 

the  freight  (using  the  word  in  its  strict  meaning')  due  in  respect 
of  them,  and  also  a  lien  on  the  whole  of  the  cargo  for  any  sum 
which  has  to  be  paid  for  the  hire  of  the  ship,  even  if  it  is  not  to 
be  calculated  with  respect  to  the  quantity  of  the  goods.*  And  by 
express  contract  contained  in  the  charter-pai'ty  the  shipowner  may 
have  a  lien  for  charges  other  than  freight,  such  for  example  as 
dead  freight.^ 

As  the  shipowner's  lien  is  possessory,  he  loses  it  if  he  delivers 
the  goods ;  and  therefore,  in  the  absence  of  special  contract,  he 
can  refuse  to  deliver  them  until  the  freight  is  paid.* 

The  Merchant  Shipping  Act,  1894,  provides  that  the  shipowner 
can  preserve  his  lien  for  freight  or  other  charges,  on  landing 
goods  and  placing  them  in  a  wharf  or  warehouse,  by  giving  notice 
in  writing  to  the  wharfinger  or  warehouseman.^  If  the  lien  is  not 
discharged,  or  the  prescribed  deposit  made,^  the  wharfinger  or 
warehouseman  may,  after  ninety  days,  or  a  shorter  time  if  the 
goods  are  perishable,  sell  the  goods  by  public  auction  and  pay  the 
duties,  expenses,  and  amount  of  the  lien.' 

The  charter-party  may  operate  as  a  demise  of  the  ship  itself,^^ 
in  which  case  the  shipowner  never  obtains  possession  of  goods, 
and  therefore  has  no  lien  for  his  freight,  except  by  express  agree- 
ment ;^^  but,  if  the  construction  of  the  charter-party  is  ambiguous, 
there  is  a  tendency  not  to  construe  it  as  a  demise.^^ 

Bill  of  Where  a  ship  is  not  chartered  wholly  to  one  person,  but  the 

lading. 

1  Lindsay  v.  Gibbs,  22  Beav.  522.  "  lb.    as,   495,   496.      See    JFhiU  v. 

2  Keith  V.  Bui-rows,  2  App.  Cas.  636  ;      Fumess,  [1895]  A.  C.  40. 

ShiUito  V.  Biggart,  [1903]  1  K.  B.  683.  »  57  &  58  Vict  c.  60,  ss.  497—500- 

»  Kirchner  v.    Venm,  12  Moo.   P.  C.  ^^  Belcher  v.  Capper,  4  M.  &  Or.  502  ; 

361.  61  R.  R.  566. 

*  Neith  V.  Graham,  8  E.  &  B.  506.  "  Baumwoll  -  ScJieibler    v.    Fumesg, 

»  McLean  v.  Fleming,  L.  R.  2  H.  L.  [1893]  A,  C.  8. 

Sc.  128.  "  Christie  v.  Leuns,  2  B.  &  B.  410; 

»  Campi<m  v.  Colvin.  3  B.  N.  C.  17.  23  R.  R.  483  ;  Saville  v.  Campion^  2  B. 

7  57  A  58  Vict.  c.  60,  s.  494.  k  Aid.  503  ;  21  R.  R.  376. 
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owners  offer  her  generally  to  carry  the  goods  of  any  merchants  Chap.  Vm. 
who  may  choose  to  employ  her,  or  where  one  merchant  to  whom 
she  is  chartered  offers  her  to  several  sub-freighters  for  the  con- 
veyance of  their  goods,  she  is  called  a  "  general  ship."     In  these  "General 
cases  the  contract  entered  into  by  and  with  the  owners,  or  the  *  ^^' 
master  on  their  behalf,  is  evidenced  by  a  bill  of  lading.      It 
generally  happens  even  where  the  ship  is  chartered  wholly  to  one 
person  by  whom  the  whole  cargo  is  shipped  that  there  is  a  bill  of 
lading.^ 

Certain  pecuniary  claims  can  be  enforced  by  Courts  having 
Admiralty  jurisdiction  against  the  ship,  cargo  and  freight,^  or 
against  the  ship  only,  or  the  cargo  only.  Proceedings  to  enforce  Proceedings 
such  claims  in  this  manner  are  called  **  proceedings  in  rem,'*  and 
are  commenced  by  process  served  on  the  res,^  which  is  generally 
followed  by  the  arrest  of  the  re8^  These  proceedings  depend  to 
a  certain  extent  on  maritime  lien,  which  is  the  right  of  certain  Maritime 
classes  of  persons  to  have  their  demands  against  the  owner  of  the 
res  satisfied  out  of  the  res  in  priority  to  other  claimants. 

A  maritime  lien  relates  back  to  the  instant  when  it  arose,  and 
binds  the  res  into  whosoever  hands  it  may  have  passed  ;^  and, 
if  it  is  enforced  with  diligence,  even  against  a  bond  Jide  purchaser 
without  notice.* 

There  are  some  cases  in  which  a  creditor  who  has  not  a 
maritime  lien  can  take  proceedings  in  rem,  but  his  position  differs 
from  that  of  the  creditor  who  has  a  maritime  lien.  He  cannot 
have  an  action  in  rem,  unless,  at  the  time  of  its  institution,  the 
rwisthe  property  of  his  debtor;  while  the  creditor  who  has  the 
lien,  provided  he  uses  due  diligence,  can  bring  the  action, 
notwithstanding  that  his  debtor  has  ceased  to  be  the  owner  of 
the  res  J 

^  See   ante,    p.  68,    and    Hepetto    v.  20  Eq.  325),  unless  mortgagees  who  are 

MillaT%  [1901]  2  K.  B.  306.     See  form  not  bound  by  the  pi-oceedings  in  the 

in  Appendix,  winding  up  are  in  possession  ;  Re  Rio 

^^  Morgan  v.  Castlegate  Co.,  [IS9S]  Grande  Steamship  Co.,  5  Ch.  D.   282. 

^-  C.  38.  A  public  ship  belonging  to  a  State  is 

'  As  to  the  jurisdiction  of  the  Court  not  liable  to  seizure  even  if  it  carries 

of  Admiralty,  see  The  Queen  v.  Judge  of  passengers  and  merchandise  for   hire  ; 

CUy  of  Lmd(m  Cowrt,  [1892]  1   Q.  B.  The Parlement  Beige,  5  P.  D.  197. 

278.  »  The  Two  Miens,  L.  R.  4  P.  C.  161  ; 

*  R.  S.  C.  Ord.  v.,  rr.  16, 17.    Where  The  Bold  Buccleugh,  7  Moo.  P.  C.  267. 

the  ship  belongs  to  a  company  which  is  •  The  Charles  Amelia,  L.  R.  2  A.&  £. 

^g  wound  up,  proceedings  should  be  330. 

tiken  in  the   winding   up    instead   of  '  The  Ifenrich  BJom,  11  App.    Cas. 

in  rem  {Re  Australian  Navigation  Co.,  277. 

8  (2) 
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Collision, 


Where  both 
ships  in  fault 


€hap.  Vni.  The  principal  matters  which  give  rise  to  maritime  lien  are 
collision,  salvage,  hypothecation,  and  the  wages  of  the  seamen 
and  master. 

In  case  of  collision,  a  maritime  lien  to  the  full  extent  of  the 
damage  done  attaches  on  a  wrong-doing  vessel  and  her  freight,^ 
except  where  the  vessel  was  in  charge  of  a  pilot  whose  employ- 
ment was  compulsory,  and  the  collision  was  occasioned  by  his 
fault.^  This  lien  has  priority  over  the  lien  of  a  bottomry  bond- 
holder or  salvor  arising  before  the  collision,*  and  over  the  lien  for 
wages  of  the  seamen.* 

If  both  ships  were  in  fault,  the  plaintiff,  if  his  ship  were  in 
fault  and  had  substantially  contributed  to  the  damage,  could  not 
recover  at  common  law,^  while  he  could  according  to  the  law  acted 
on  by  the  Court  of  Admiralty.  By  the  Judicature  Act,  187S,*  the 
Admiralty  rules  are  to  prevail.     These  rules  are  : — 

(1.)  Where  the  damage  happens  without  the  fault  of  either 
party,  each  party  must  bear  his  own  loss.^ 

(2.)  If  both  pai*ties  are  to  blame,  the  loss  must  be  apportioned 
between  them. 

(3.)  If  the  damage  happen  by  the  fault  of  one  party  only,  then 
if  he  is  the  sufferer  he  must  bear  his  own  loss ;  if  he  has 
damaged  the  other  ship,  he  must  compensate  it  to  the 
full  amount  of  the  damage.® 

Where  both  vessels  are  in  fault,  each  is  liable  for  half  the 
aggregate  amount  of  damage  sustained,  the  result  being  that 
each  vessel  bears  half  its  own  damage  and  has  to  pay  for  half 
the  damage  sustained  by  the  other,'  or,  as  it  was  expressed 
by  Jessel,  M.  R.,^°  "the  Admiralty  rule  is  to  take  the  amount  of 
damage  done  to  each  vessel,  to  add  them  together  and  to  halve 
the  amount,  so  that  each  owner  is  inter  se  to  bear  half  and  then 
to  ascertain  who  is  to  pay  to  the  other;"  and  it  has  been  decided 


1  Tlie  FUnu,  L.  R.  1  A.  &  E.  46  ;  Tht 
Bold  Buccleugh,  7  Moo.  P.  C.  267. 

*  AnUy  p.  80 ;  T?u  Royal  CharUr,  L.  R. 
2  A.  &  E.  862  ;  The  Hector,  8  P.  D.  218. 

3  The  Aline.  1  W.  Rob.  Ill  ;  The 
Benares,  7  Notes  of  Ca.  Suppl.  L.  ;  The 
Veritas,  [1901]  P.  804. 

*  The  Elin,  8  P.  D.  89,  129.  See 
post,  p.  119. 

*  VenrvaU  \r.  Ckimer,  1  Cr.  &  M.  21  ; 
38  R.  R.  578 ;  Ttt/v.  Wamuin,  5  C.  B. 
N.  S.  578. 


»  86  &  87  Vict.  0.  66,  8.  25  (9). 

7  The  Marpesia,  L.  B.  4  P.  C.  212 ; 
The  Merchant  Prince,  [1892]  P.  179; 
The  Schwan,  Id,  419. 

8  The  Woodrop  Sims,  2  Doda.  85. 

>  The  Betsey  Gaines,  2  Hagg.  Ad.  28 ; 
Chapman  v.  The  Royal  Netherlands  Co,, 
4  P.  D.  167.  As  to  what  may  be 
included  in  the  "  damage,"  see  The 
Frankland,  [1901]  P.  161  ;  TheMediana, 
[1900]  A.  C.  113. 

w  4  P.  D.  160. 
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that  the  legal  effect  is  to  create  not  cross  liabilities  but  only  one  Chap.  VIIL 
liability,  viz.,  for  the  excess  or  balance,  and  there  is  only  one 
party  who  can  eventually  be  made  to  pay.^ 

The  owner's  liability  for  loss  occasioned  without  his  actual  Statutory 
fault  or  privity  is,  however,  limited  to  an  aggregate  amount  not  ii5)iiSy. 
exceeding  JB15  a  ton,  if  there  has  been  loss  of  life  or  personal 
injury,  and  in  other  cases  to  an  aggregate  amount  not  exceeding 
i'8  a  ton.*     The  owner  is  not  liable  at  all  for  any  loss  caused  by  Compulsory 
the  fault  of  a  compulsory  pilot  in  charge  of  the  vessel,*  though  in  ^  ^^^^* 
this  case,  if  both  vessels  are  in  fault,  he  can  recover  only  half  his 
own  loss.* 

At  common  law,  a  person  who,  by  his  labour,  saves  a  thing  Salvage, 
from  destruction  has  a  possessory  lien  on  it  for  payment  for  his 
services,  but  the  lien  is  lost  by  parting  with  the  thing.^  Salvage, 
as  the  term  is  used  in  Courts  having  Admiralty  jurisdiction,  is 
the  compensation  allowed  to  persons  acting  as  volunteers,  not 
under  a  contract  or  duty  binding  them  to  perform  the  sei'vice,*  by 
whose  exertions  a  ship,  boat,  or  the  cargo  of  a  ship,  or  the  lives 
of  persons  belonging  to  her,  are  saved  from  danger  or  loss  in 
cases  of  wreck,  derelict,  capture,  or  the  like.^  In  order  to 
support  a  claim  for  salvage,  there  must  be  skill  and  enterprise  on 
the  part  of  the  salvors  and  danger  to  the  property  saved.®  The 
salvors  may,  by  misconduct,  forfeit  their  claim  to  salvage  reward.* 

Where  salvage  services  have  been  rendered  to  a  ship,  cargo,  or 
in  saving  lives  of  persons  on  the  ship,  the  salvors  are  entitled  to 
be  recompensed  out  of  the  ship  and  cargo  and  apparel,^^  and 
bave  a  maritime  lien  for  the  amount  on  the  property."  This  lien 
ranks  before  all  maritime  liens  which  had  previously  attached  on 
the  property ;  ^-  and  salvage  for  saving  life,  when  payable  by  the 
shipowner,  has  priority  over  all  other  salvage  claims.^^ 

'  Stoomvaart  Maatschappy  v.  P.  J;  0.  '        *  Ante,  pp.  32, 114  ;  Uarlfori  v.  Jones, 

Co.,  7  App.  Cas.  795 ;  London  Steamship,  1  Ld.  Kaym.  393  ;  2  Salk.  654. 
<frc.  Insce.  Co.  v.  Grampian  Co.,  24  Q.  •  The  NepluM,  1  Hagg.  Ad.  227. 

B- D.  668.  ^  Act  of  1894,  ss.  544—666. 

-  Act  of  1894,  8.  503,   extended  by  8  The  ClifUm,  3  Hagg.  Ad.  120;  Cos- 

61  k  62  Vict    c.  14.     See  StoomvaaH  tellain  v.   Thompson,    13   C.   B.   N.    S. 

MaaUchappy  v.  P.   d-  0,  Co.,  7  App.  i05  ;  The  Strathnavcr,  1  App.  Cas.  58. 
Us.  795  where  Lord  Blackburn  reviews  ,  ^he  Capella,  [1892]  P.  70. 

tw  legislation  on  thw  subject ;  Siud  The  ,n  .  .    /,««.         ...... 

Stella,  81  L.  T.  236,  [1900]  P.  161.  ''  ^'^  ^^  ^«^^'  '^'  ^4^-546. 

'  Act  of  1894,  8.  633.     See  The  Prtns  "  ^^^^^  ^  Schiller,  2  P.  D.  145. 

Bendrik,  [1899]  P.  177,  as  to  the  pilot  "  The  W.  P.  Safford,  Lush.  69  ;    The 

^«  *'iu  charge."  Veritas,  [1901]  P.  304. 

*  The  Hector,  8  P.  D.  218.  ^  Act  of  1894,  s.  544  (2). 
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Bottomry, 


Cliap.  Vm.  Hypothecation  may  be  eflFected  either  by  way  of  bottomry  or 
respondentia.  Bottomry  (so  called,  because  formerly  the  keel  or 
bottom  of  the  ship,  as  representing  the  entire  fabric,  was  alone 
mentioned)  is  an  "  hypothecation  of  the  ship,  with  or  without  its 
freight  and  cargo,  as  a  security  for  the  payment,  in  the  event  only 
of  the  safe  arrival  of  the  ship  at  her  destination,^  of  a  debt  con- 
tracted for  the  supply  of  necessaries  for  the  preservation  of  the 
ship  and  the  continuance  of  the  voyage.  The  debt  is  lost  on 
the  non-arrival  of  the  ship,"  *  and  the  maritime  risk  falling  on 
the  person  advancing  the  money  is  essential  to  the  validity  of  the 
hypothecation.* 

Bottomry  is  effected  by  an  instrument  in  writing  called  a 
bottomry  bond,  signed  by  the  master  or  owner,  and  usually, 
though  not  necessarily,  under  seal.*  The  master,  or  any  person 
who  is  acting  as  master  even  though  he  is  not  registered  as 
master,^  can  execute  the  instrument.  A  bottomry  bond  can  be 
given  in  cases  of  necessity  only,  i.e.,  in  cases  where,  without  an 
advance  of  money,  the  ship  cannot  proceed.*  Before  giving  the 
bond  the  master  must  endeavour  to  obtain  the  money  required 
on  the  personal  credit  of  the  owner ,^  or  from  his  agent ;  ®  and  he 
must  communicate,  if  possible,  with  the  shipowner  if  he  intends 
to  hypothecate  the  ship,  or  ship  and  freight  only,'  and  with  the 
cargo  owner  if  he  intends  to  hypothecate  the  cargo  only.^®  The 
person  advancing  the  money  must  satisfy  himself  that  all  these 
conditions  are  complied  with ;  but,  if  they  are,  he  is  not  bound 
to  see  to  the  application  of  the  money  advanced. 

If  the  cargo  is  included  in  the  bond,  the  shipowner  is  bound  to 
indemnify  the  owner  of  the  cargo.^^ 

The  bond  may  be  given  subsequently  to  the  advance  if  the 
advance  was  made  on  the  promise  that  it  should  be  secured  by 
the  bond  ;  ^*  and  it  may  be  given  to  a  person  who  has  not  actually 

1  The  Nelsoiiy  1  Hagg.  Ad.  169.  «  Lyall  v.  Ificki,  27  Beav.  616. 

2  Fisher  on  Mortgages,  §  235  ;  The  9  Wallace  v.  Fielden,  7  Moo.  P.  C. 
Atlas,  2  Hagg.  Ad.  48.                                    ^^g 

'  The  Indomitable,  Swab.  446  ;  Stain- 
bank  V.  Shepard,   13   C.  B.    418;    The  '    ^''^  GnUUudine,   8   C.  Rob.   240; 
Haabet,  [1899]  P.  295.  Kleinwort  v.  Casea  MariUima,  2  A  pp. 

*  The  Ceeilie,  4  P.  D.  210.  Cas.  166. 
»  The  Jane,  1  Dods.  464  „  ^^^^  ^    ^             ^  ^^    537     3 

*  TJie  Orelia,  3  Hagg.  Ad.  84. 


7  ffeathom  v.  Darling,  1  Moo.  P.  C. 


Ex.  644. 


6  ;  Soarcs  v.  Rahn,  3  Id.  1.  "  Tlui  Laurel,  Brow.  &  L.  191. 
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advanced  money  but  has  pledged  his  own  credit  for  the  expenses  Chap.  YJXL 
incurred.^ 

A  bottomry  bond  by  the  master  of  a  foreign  ship  is  enforceable  Foreign  ship, 
by  the  English  Admiralty  Court,  if  it  be  valid  according  to  the  law 
of  the  flag  of  the  ship,  though  the  conditions  imposed  by  English 
law  as  essential  to  its  validity  have  not  been  complied  with.^ 

In  the  absence  of  special  circumstances,  the  bondholder  has  no  Prioritiea. 
priority  over  persons  having  claims,  either  as  seaman  or  master, 
for  wages  earned  (either  in  the  voyage  during  which  the  bond 
was  given  or  in  a  subsequent  voyage),*  or  in  respect  of  subsequent 
salvage  or  collision.^ 

Where  there  are  several  bondholders,  they  have  priority  inter  se 
in  inverse  order  of  their  date,^  and  where  some  of  the  bonds 
charge  ship  and  freight  only,  and  others  charge  ship,  freight  and 
cargo,  they  will,  if  necessary,  be  marshalled.* 

Sometimes  the  master  binds  himself  as  well  as  the  ship  and 
freight  for  payment  of  the  bond.  In  such  cases  he  cannot  assert 
his  lien  for  wages  earned  by  him  against  the  ship  and  freight, 
leaving  the  bondholder  unpaid.  But,  where  he  has  bound  him- 
self as  well  as  the  ship,  freight  and  cargo,  and  the  proceeds  are 
sufficient  to  discharge  both  his  claim  and  that  of  the  bondholder, 
he  will  be  allowed  to  assert  his  lien  against  the  ship  and  freight 
in  priority  to  that  of  the  bondholder.^ 

Respondentia  is  the  separate  hypothecation  of  merchandise  Beeponden- 
laden  or  to  be  laden  on  board  ship  as  a  security  for  the  repayment  ^^ 
of  a  debt  contracted  for  the  necessary  costs  of  transmitting  and 
forwarding  the  merchandise  to  its  destination,  or  to  free  it  from 
arrest  for  salvage.  The  repayment  is  made  contingent  on  the 
safe  arrival  of  the  merchandise,  and  is  subject  to  the  same  rules 
as  bottomi-y.* 

The  seamen  have  a  maritime  lien  upon  the  ship  and  freight  for  Seamen's 
their  wages,  which  cannot  be  given  up  by  any  agreement,  and  ^*8^ 
is  not  destroyed  ^°  by  hypothecation  of  the  ship  or  its  sale  to  a 

'  The  Soyal  Arch,  Swab.  269.  ?  The  Edward  Oliver,  L.  R.  1  A.  &  E. 

-  The  Gaetano  and  Maria,  7  P.  D.  187  879  ;  The  Eugenie,  4  Id,  128. 

(see,  at  p.    144,    per   Brett,    L.  J.,   aa  «  The  Sultan,  Swab.  604. 

to  the  conditions  required  by   English  »  The  Cognac,  2  Hagg.  Ad.  886  ;  The 

law).  Stdtan,   Swab.    510.     See,   as  to  com- 

*  The  Mersey,  3  Hagg.  Ad.  404.  munication  with  the  owner  of  the  cargo, 

*  The  Aline,  1  W.  Rob.  119.  The  Onward,  L.  R.  4  A.  &  E.  89. 

'  The  Betsey,  1  Dods.  289.  ^^  The  Constancui,  10  Jur.  846  ;  Act  of 

*  The  TridetU,  1  W.  Kob.  29.  1894,  s.  166. 
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Towage. 


Pilotage. 


Master's 
wages  and 
disburse- 
ments. 


Chap.  VnL  purchaser  without  notice.^  This  lien  will  be  postponed  to  liens 
"  for  subsequent  salvage,^  and  for  damage  done  by  collision,'  but 

has  priority  over  the  lien  of  the  master  for  his  wages.* 

Towage  does  not  confer  a  maritime  lien.^  If  a  vessel  contracts 
to  tow,  and  a  serious  danger  arises  which  was  not  in  the  contem- 
plation of  the  parties  when  they  entered  into  the  contract,  she 
may  be  justified  in  abandoning  the  contract,  and  may  become 
entitled  to  salvage.* 

A  pilot  is  said  to  have  a  maritime  lien.'^  When  a  pilot  performs 
services  to  a  vessel  which  he  could  not  reasonably  be  expected  to 
perform,  even  for  extraordinary  pilotage  fees,  he  may  (but  not 
easily)  become  entitled  to  salvage.^ 

Formerly  the  master  had  no  maritime  lien  for  his  wages,'  but 
now  he  has  the  same  rights,  liens,  and  remedies  for  the  recovery 
of  his  wages  that  seamen  have.^^  He  also  has  the  same  rights, 
liens,  and  remedies,  so  far  as  the  case  permits,  for  the  recover}- 
of  disbursements  or  liabilities  properly  made  by  him  on  account 
of  the  ship,^^  that  is,  for  which  he  had  authority  to  pledge  the 
shipowner's  credit.^^ 

It  will  be  observed  that  in  every  case,  except  collision,  in  which 
a  maritime  lien  arises,  the  person  becoming  entitled  to  the  lien 
has  done  something  which  is  for  the  common  benefit  of  all  persons 
interested  in  the  res  on  which  the  lien  attaches,  including  persons 
interested  in  maritime  liens  which  have  previously  attached  on  the 
res.  It  follows  that,  as  a  general  rule,  a  maritime  lien  posterior 
in  date  has  priority  over  one  of  prior  date.^* 

In  the  case  of  collision,  the  ship  which  is  in  fault  must  have 
been  navigated  faultily,  and,  as  we  have  seen,  the  maritime 
lien  arising  in  favour  of  the  ship  entitled  to  be  paid  not 
only  takes  precedence  of  maritime  liens  prior  in  date,  but  also 


Priorities 
between 
maritime 
liens. 


Ciollision. 


»  The  Sydiuy  Cove,  2  Dods.  13. 

2  The  Oustaf,  Lush.  506. 

»  The  Elin,  8  P.  D.  129. 

<  The  Salacia,  Lush.  645. 

»  The  Beni-ich  Bjom,  10  P.  D.  44  ;  11 
App.  Cas.  270,  288  ;  Weatrup  v.  Great 
Yarmouth  Co.,  48  Ch.  D.  241. 

^  The  I,  C,  PoUer,  L.  R.  3  A.  &  E. 
292  ;  The  Liverpool,  [1898]  P.  154  ;  The 
EmUie  GaUene,  [1903]  P.  106. 

^  Kay  ou  Shipmasters  and  Seamen, 
§  514 ;  Ro88  V.    fFalker,  2  Wils.   264. 


But  see  Merchant  Shipping  Act,  1894, 
ss.  156,  591,  742. 

*  Akei'blom  v.  Price,  7  Q.  B.  D.  129; 
The  jEoIus,  L.  R.  4  A.  &  £.  29. 

•  Smith  V.  Plummer,  1  B.  &  Aid-  575  ; 
19R.  R.  391. 

10  Act  of  1894,  s.  167. 

"  Ih.  s.  167  (2).  For  the  preTious 
law,  see  The  Sara,  14  App.  Cas.  209. 

"  Morgan  v.  CasUegate  Co,,  [1898] 
A.  C.  38  ;  T/ie  Orienta,  [1896]  P.  49. 

"  See  ante,  p.  117. 


Digitized  by 


Google 


SHIPS. 


121 


of  the  lien  of  the  seamen  for  wages  earned  by  them  since  the  Chap.  Vm. 
collision.^ 

A  person  who  repairs  a  ship,  or  supplies  her  with  necessaries,^  Posa^ry 
has  a  possessory  lien  on  it  for  his  remuneration^  which  is  subject  repairs  and 
to  existing  maritime  liens,*  and  is  lost  on  his  giving  up  possession.  "^eoeaBaneB. 
There  is  no  maritime  lien  in  such  cases.^ 

A  general  average  sacrifice  or  act,  commonly  called  *'  general  General 
average,"  is  an  extraordinary •  sacrifice^  of  part  of  the  ship  or  *^™^ 
part  of  the  cargo,  or  of  both,  voluntarily  and  properly  made,  or 
an  extraordinary  expenditure  voluntarily  incurred  for  the  common 
preservation  of  the  ship  and  cargo  in  time  of  peril,^  whether  the 
ship  and  cargo  belong  to  the  same  owner  or  not.'  A  general 
average  loss  is  one  which  is  immediate  and  consequential  on  a 
general  average  act,^®  and  general  average  contribution  is  the 
payment  which  has  to  be  made  by  the  persons  benefited  by  a 
general  average  sacrifice  in  order  to  indemnify  the  person  making 
that  sacrifice  against  so  much  of  his  loss  and  of  the  expenses 
caused  directly  by  the  sacrifice  as  does  not  fall  to  his  own 
proportionate  share,^^  provided  that  he  has  not  by  his  own  fault 
occasioned  the  peril  which  gave  rise  to  the  claim.^^ 

The  ship,  nett  freight^'*  and  cargo ^*  have  (but  the  wearing 
apparel,  &c.,  of  the  passengers  and  crew,  the  wages  of  the  crew, 
and  the  stores  and  provisions'^  of  the  ship  have  not)  to  contribute. 


*  The  Elin,  8  P.  D.  129.   ArUe  p.  116. 
'  As  to  the  meaning  of  "necessaries," 

see  JFebsier  v.  Seekamp,  4  B.  &  Aid. 
854 ;  28  R.  R.  307  ;  Tkt  HeinHeh  BJam, 
8  P.  D.  151 ;  The  Marianne,  [1891]  P. 
180. 

*  WUliams  V.  Allmp,  10  C.  B.  N.  S. 
417. 

*  The  Oualaf,  Lush.  506. 

'  The  Henrich  Bjom,  11  App.  Cas. 
270. 

*  CovingUm  v.  Boberta,  2  B.  &  P.  N.  R. 
878 ;  9  R.  R.  669  ;  Power  v.  IFkUmore, 
4M.&S.  149;  16R.R.  416. 

'  Shepherd  v.  Kotigen,  2  C.  P.  D.  685. 

'  Butler  V.  WUdman,  3  B.  &  Aid. 
8»8 ;  22  R  R.  435 ;  Atwood  v.  SeUar, 
5  Q.  B.  D.  289  ;  Svensden  v.  fFaOace,  13 
id.  69 ;  10  App.  Cas.  404  ;  Shepherd  v. 
Koitgen,  2  C.  P.  D.  585 ;  Bose  v.  Bank 
of  AvMralasia,  [1894]  A.  C.  687 ;  Ire- 


dale    V.    China    Traders  Co,,    [1900]  2 
Q.  B.  516. 
*  Montgomery  v.  Indemnity  Co,,  [1902] 

1  K.  B.  734. 

10  Atwood  V.  Sfllar,  6  Q.  B.  D.  289  ; 
Whitecross  Wire  Co,  v.  Savill,  8  id,  661. 

"  SvenedenY,  Wallace,  13  Q.  B.  D.  84. 
On  the  origin  and  foundation  of  the  law 
as  to  general  average  contribution,  see 
Burton  v.  English,  12  Q.  B.  D.  218,  220, 
per  Brett,  M.  R.  ;  Strang  v.  Scott,  14 
App.  Cas.  601,  607;  The  Marpessa, 
[1891]  P.  403. 

«  See  Milbum  v.  Jamaica  Co.,  [1900] 

2  Q.  B.  540. 

w  Cariabrook  Co.  v.  London  Co., 
[1902]  2  K.  B.  681. 

"  Dobton  V.  Wilson,  3  Camp.  480  ; 
14  R.  R.  817. 

"  Brovm  v.  Stapleton,  4  Bing.  119  ; 
29  R.  R.  624. 
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Chap.  Vm.  The  value  of  the  ship  must  be  taken  at  the  end  of  the  voyage;^ 

■  or,  if  she  is  lost,  at  the  place  whence  she  sailed,  after  allowing  for 

wear  and  tear  up  to  the  time  of  her  loss.^      The  nett  freight 

consists  of  the  clear  earnings  after  deducting  the  expenses  of  the 

voyage,  including  wages.     The  goods  are  valued,  if  the  vessel 

reaches  her  destination,  at  their  selling  price  there,  and  if  she 

puts  back  to  the  place  where  she  laded,  at  their  invoice  price. 

Particular  Particular  average  is  where  any  damage  is  done  to  the  cargo  or 

average.  vessel  by  accident  or  otherwise,  such  as  the  loss  of  an  anchor  or 

cable,  or  the  turning  sour  of  a  cargo  of  wine.     Losses  of  this 

nature  have  to  be  borne  by  the  owner  of  the  thing  damaged.- 

The  phrase  "particular"  average  is  used  as  showing  that  the 

particular  owner  is  alone  liable  for  the  loss.^ 

^  Grainger  v.  Martin,  4    B.  &  S.  9.  '  See  various  definitions  of  particular 

See  Hendertmi  v.  Shankland,  [1896]  1  h^j./^.tj-      «/, 

Q  g  g25  average  collected  m  Ore€U  Indian  JL  Co. 

3  The  Copenhagm,  1  Rob.  289.  v.  Saunders,  1  B.  &  S.  51. 
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CHAPTER  IX. 

CHOSES   IN    ACTION. 

The  phrase  "  chose  in  action  "  is  used  in  contradistinction  to  Chap.  DL 
"chose  in  possession."^  It  is  used  in  various  meanings,  which 
have  been  the  subject  of  much  controversy.^  Sometimes  it  denotes 
the  rights  of  the  person  entitled  to  property,  sometimes  the 
property  over  which  he  has  rights,  and  sometimes  the  instrument 
which  evidences  those  rights.^ 

Where  the  term  chose  in  action  occurs  in  a  statute,  the  context 
may  show  that  it  is  not  to  be  taken  in  its  widest  meaning.^ 

Blackstone  says : — ^ 

"  Property  in  chattels  personal  may  be  either  in  possession,  where  a 
man  hath  not  only  the  right  to  enjoy  but  hath  the  actual  enjoyment 
of  the  thing,  or  else  it  is  in  action,  where  a  man  hath  a  bare  right 
without  any  occupation  or  enjoyment."* 

This  definition  includes  the  rights  of  a  person  out  of  possession 
of  a  specific  corporeal  chattel,  as  for  instance  the  rights  of  a  bailor, 
but  the  term  **  chose  in  action  "  is  commonly  restricted  to  certain 
rights  to  the  payment  of  money. 

The  rights  of  the  owner  of  a  specific  chattel  of  which  he  has 
not  the  possession  are  very  different  from  the  rights  of  a  person 
to  whom  money  is  due.  Where  a  specific  chattel  is  bailed,  the 
owner  can  sell  it,  and  by  the  sale  the  general  property  passes  to 
the  buyer  subject  to  the  special  property  of  the  bailee.^  If  the 
bailee  wrongfully  delivers  the  goods  to  a  stranger  so  as  to 
determine  the  baihnent,®  the  bailor  can  maintain  an  action  for 
the  injury  done  to  his  right  to  possess  against  both  the  bailee  and 

*  As  to  the  meaning  of  **  possession,'*  ®  Le.,  without  possession.     See  Pur- 

«e  «n<e,  p.  12.  ^i^yj  v.  Jackson,  1  Russ.  44  ;  25  R.  R.  1. 

=  Col(mial  Bank  v.  Whinney,  80  Ch.  D.  y^^  ^  ^^  example  of  the  distinction, 
261  ;  U  App.  Gas.  426 ;  Fleet  v.  Perrina,  ^,        ,    ^  „     xr^„  ^7 

L.  R.  4  Q.  B.  500  ;  Wms.  Pers.  P.  27.  «««  ^^^"^  ^  ^<^^J^y^  «J; ^   ,  ^     ^^ 

'  Elpb.  Introd.  183.  .  '  ^'^"^^**^  ^-  ^«*'"'  ^^  ^^'  ^  ^-  ^^^  » 

^  Colonial  Bank  v.  Whinney,  sup,  «»^»   PP-  16»  22. 

'  2  BL  889.  8  AnU,  p.  24. 
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Chap.  IX.  the  stranger,  unless  the  latter  bought  them  from  tlie  bailee  in 
market  overt.  As  we  have  already  seen,^  a  person  from  whom 
goods  have  been  stolen  can  maintain  an  action  against  an  innocent 
person  in  whose  hands  they  are.  On  the  other  hand,  as  we  shall 
see  (post,  p.  126),  a  person  to  whom  money  is  due  cannot  generally 
at  common  law  transfer  his  right  to  sue  for  it  to  a  stranger,  and 
no  act  of  the  debtor  will  confer  on  his  creditor  a  right  to  recover 
the  money  from  a  stranger. 

Again,  it  may  be  observed  that  there  is  a  difference  between  a 
specific  corporeal  chattel  and  money  due,  inasmuch  as  the  latter 
may  not  exist,  or  may  never  exist ;  a  debt  may  be  paid  by  bank 
notes  or  cash  which  were  not  printed  or  coined  at  the  time  when 
it  was  incuiTed ;  or  it  may  even  be  discharged  by  entries  in  books. 

Formerly  the  phrase  "chose  in  action  real"  was  applied  tea 
right  of  entry  on  land  ;^  but  at  the  present  day  the  phrase  "  chose 
in  action  "  is  restricted  to  rights  over  personal  property,  subject 
to  the  following  observations : — 

(1)  A  mortgage  debt  is  not  the  less  a  chose  in  action  becaase  it 

is  secured  on  real  estate. 

(2)  A  contract  relating  to  realty  creates  a  chose  in  action. 

This  may  perhaps  be  explained  by  the  fact  that  at  law 
the  only  remedy  for  breach  of  contract  was  in  damages, 
which  are  personal  property. 
Chosei  in  If  we  regard  choses  in  action  as  consisting  of  rights,  we  may 

sidered  as'       divide  them  as  follows : — 
riglits.  (1)  Rights  under  a  contract  ; 

(2)  Rights  to  money  payable  otherwise  than  under  a  contract;^ 
as,  for  example,  money  payable  under  an  order  of  Court. 
The  reader  may  perhaps  have  some  difficulty  in  seeing  how 
rights  under  a  contract  which  does  not  relate  to  property  (as,  for 
instance,  to  do  work)  can  be  considered  as  rights  over  things. 
Blackstone*  explains  this  by  pointing  out  that  if  a  man  contracts 
to  do  any  act  and  fails  in  it,  the  remedy  is  in  damages,  i.e.,  money. 
But,  however  this  may  be,  rights  arising  under  contracts  of  any 
nature  are  choses  in  action^ 


1  Jn<e,  p.  43.  -•  2  Bl.  397. 

2  Bro.  Ab.  tit.  Choses  in  Action  and  k  o       ^       .          — .      , 

c.               ,^n      1   ^^  See  Coombs  v.  Manchester  Brewery 

Suspense,  141,  pi.  14.  ^ 

3  The  right  to  recover  damages  in  ^^^  t^^^^]  ^  Ch.  608  ;  and  TorHngton 
respect  of  a  tort  is  not  called  a  chose  in  v.  Magee,  [1902]  2  K.  B.  427,  [1903]  1 
action.  K.  B.  644. 
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On  the  other  hand,  if  we  regard  choses  in  action  as  consisting    Chap.  IX. 
of  the  things  over  which  rights  are  exerciseable,  they  may  be  ^^^^^"J^ 
divided  into, —  action  con- 

(1.)  Money  recoverable  under  a  contract,  or  as  damages  for  J^jngg^  ** 
breach  of  contract ; 

(2.)  Debts  of  record ;  judgment  debts ; 

(3.)  Shares  and  stock  in  companies.^ 

As  to  money  recoverable  under  a  contract,  or  as  damages  for 
breach  of  contract,  Blackstone  says : — ' 

"  Money  due  on  a  bond  is  a  chose  in  action  :  for  a  property  in  the 
debt  vests  at  the  time  of  forfeiture  mentioned  in  the  obligation  ;  but 
there  is  no  possession  till  recovered  by  course  of  law.  If  a  man  pro- 
mises or  covenants  with  me  to  do  any  act  and  fails  in  it,  whereby  I 
suffer  damage,  the  recompense  for  this  damage  is  a  chose  in  action  ; 
for,  thoup^h  a  right  to  some  recompense  vests  in  me  at  the  time  of  the 
damage  done,  yet  what  and  how  large  such  recompense  shall  be  can 
only  be  ascertained  by  verdict,  and  the  possession  can  only  be  given  to 
me  by  legal  verdict  and  execution." 

Some  of  the  more  important  choses  in  action  are  specialty 
debts,  simple  contract  debts  (which  include  moneys  secured  by 
bills  of  exchange,  promissory  notes  and  cheques),*  debts  of 
record,  judgment  debts,*  and  moneys  payable  under  policies  of 
assurance.^ 

A  specialty  debt  is  one  created  by  a  contract  under  seal,  i.e.,  by 
deed ;  a  simple  contract  debt  is  one  which  is  created  by  writing 
not  under  seal,  or  by  a  verbal^  contract,  express  or  implied,  and 
which  is  not  of  record. 

There  are  two  other  classifications  of  choses  in  action. 

First,  according  to  the  manner  in  which  the  rights  of  the  person  Choses  in 
entitled  to  the  chose  in  action  can  be  enforced.  ^d^Midteblo 

If  the  rights  can  be  enforced  at  law,  the  chose  in  action  is  called 
a  legal  chose  in  action,  as,  for  instance,  where  it  is  a  debt.  If 
they  can  be  enforced  in  equity  only,  the  chose  in  action  is  called 
an  equitable  chose  in  action,  as,  for  instance,  a  legacy.*  So,  if  a 
mortgage  debt,  or  railway  stock,  be  vested  in  trustees  on  trust  to 
pay  the  interest  or  dividends  to  A.,  A.'s  right  to  the  interest  or 
dividends  is  enforceable  in  equity  only,  and  therefore  it  is  an 

^  Colonial  Bank  v.  Whinney,  11  App.  '  Post,  Chap.  xii. 

Cm.  426.    The  nature  of  a  share  and  of  -•  As  to  the  different  classes  of  debts, 

stock  in  a  company  will  be  discassed  in  see  post.  Chap.  xi. 
Chtp.  XVI.  *  Post,  Chap.  x. 

'  2  Bl  897.  «  Decks  v.  StruU,  6  T.  R.  690. 
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Reyersionary 
chose  in 
action. 


Assignment 
of  choses  in 
action. 


Choses  in 
action  not 
assignable  at 
common  law. 


Exceptious. 


equitable  chose  in  action,  while,  as  the  trustees  have  a  legal  right 
to  sue  for  the  interest  or  dividends,  their  right  is  a  legal  chose 
in  action. 

Where  the  right,  whether  legal  or  equitable,  is  to  the  future 
enjoyment  of  personal  property,  it  is  called  a  reversionary  chose 
in  action ;  an  example  is  afforded  by  a  policy  of  insurance,  by 
virtue  of  which  moneys  are  to  be  paid  on  the  death  of  a  living 
person. 

Secondly. — Choses  in  action  can  also  be  classified  according  to 
the  manner  in  which,  prior  to  the  Judicature  Acts,^  they  were 
assignable.  There  were  four  classes:  (1)  those  assignable  at 
common  law ;  (2)  those  assignable  in  equity  only ;  (3)  those  assign- 
able by  statute ;  (4)  those  incapable  of  being  assigned  either  at 
law  or  in  equity.^ 

Generally  speaking,  choses  in  action  were  not  assignable  at 
common  law,  that  is  to  say,  if  A.  assigned  his  chose  in  action  to 
B.,  B.  could  not  maintain  an  action  in  his  own  name  against  the 
debtor.  Coke  states^  the  reason  to  be, — "For  that  would  be 
the  occasion  of  multiplying  of  contentions  and  suits,  of  great 
oppression  of  the  people,  and  the  subversion  of  the  due  and  equal 
execution  of  justice."  *  A  better  explanation  of  the  rule,  however, 
is  that  it  is  "a  logical  consequence  of  the  archaic  view  of  a  con- 
tract, as  creating  a  strictly  personal  obligation  between  the  creditor 
and  the  debtor  " ;  *  or  that  *  at  common  law  the  ownership,  whether 
of  land  or  of  chattels,  could  be  transferred  only  by  delivery  of 
possession,  and  that  therefore  it  could  not  be  transferred  at  all 
where  delivery  of  possession  was  impossible,  unless  in  the  excep- 
tional case  where  it  was  transferred  to  a  person  already  in  posses- 
sion. If  the  latter  view  be  correct,  the  reason  why  the  owner  of 
a  chose  in  action  was  unable  to  assign  it  at  common  law  was  that, 
owing  to  its  having  a  mere  notional  existence,  it  was  impossible 
to  deliver  possession  of  it. 

There  were,  however,  a  few  exceptional  cases  where  choses  in 
action  were  assignable  at  law. 


»  The  Judicature  Act,  1873  (86  k  37 
Vict.  c.  66),  s,  26,  came  into  operation 
in  1875.' 

^  See  generally  on  assignment  of 
choses  in  action,  the  notes  to  Hyall  v. 
Jiowlts,  1  W.  &  T.  L.  C.  96  ;  Tolhurst  v. 
JssodaUd,  dx.  Co.,  [1902]  2  K.  B.  660  ; 
[1908]    A.  C.  414.     Pollock  on  Contr. 


217  rt  8eq,  ;  Leake  on  Contr.  Pt  vi., 
Ch.  1  ;  andj)0«<,  p.  186. 

'  Lampefs  Case,  10  Rep.  48a. 

*  As  to  **  maintenance '*  and  "cham- 
perty," aeeposif  p.  137. 

»  Pollock  on  Contr.  217. 

®  This  view  was  suggested  by  Plro^. 
Maitland  in  2  Law  Quarterly,  481. 
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The  Crown  has  always  been  able  to  assign  choses  in  action  that    Chap.  IX. 
are  certain,  such  as  an  ascertained  debt,  so  that  the  grantee  can  xhe  Crown 
sue  in  his  own  name,^  but  not  those  that  are  uncertain,  as  damages 
before  they  are  ascertained.^    A  chose  in  action  could  always  be 
assigned  to  the  Crown.^ 

An  annuity  is  assignable  at  common  law ;  *  bills  of  exchange,  Annuities,  &c. 
which  include  cheques  on  a  bank,^  and  exchequer  bills  to  bearer,* 
were  assignable  by  the  law  merchant,  which  is  part  of  the  law 
ofEngland.7 

All  choses  in  action,  except  those  which  are  altogether  incapable  Assignment 
of  being  assigned,  can  be  assigned  in  equity ;  and,  prior  to  the  ^^  ®^'"^' 
Judicature  Act,  1878,  this  was  the  only  method  of  assigning  choses 
in  action  not  assignable  at  law.     In  the  following  paragraphs  we 
shall  discuss  the  law  prior  to  that  Act. 

An  equitable  assignment  for  value  ®  had  the  effect  of  an  agree-  Before  Judi- 
ment  by  the  assignor  with  the  assignee  to  permit  the  latter  to  ^  ^"*  ^ 
bring  an  action  in  the  assignor's  name  to  recover  the  chose  in 
action,  which  agreement  a  Court  of  Equity  would  enforce  speci- 
fically on  the  terms  of  an  indemnity  by  the  assignee  to  the 
assignor  against  the  costs.'  If  the  chose  in  action  was  equitable, 
the  assignee  could  sue  in  equity  in  his  own  name  and  in  his  own 
right;  but,  where  it  was  legal,  a  Court  of  Equity  would  not 
entertain  a  suit  by  the  assignee  ^^  in  the  absence  of  special 
circumstances  rendering  it  impossible  or  difficult  for  him  to 
proceed  at  law,  as,  for  instance,  where  the  assignor  declined  to 
allow  him  to  sue  in  his  name,  or  did  or  threatened  to  do  some- 
thing which  would  prevent  him  from  recovering  in  an  action  at 
law  in  his  name.^^ 

Where  a  man  who  is  not  the  owner  of  property  purports  to  Assignment 

of  af  ter- 

*  Y.  B.  39  H.  6,  26.  '  Per    Jessel,     M.R.,  Hopkinson    v. 
'  See  the  cases  collected  in  Vin.  Ab.       Forster,  19  Eq.  76. 

tit.  Prerogaiive  of  Ihe  King  (M.  b.  9)  ;  *  Wookey  v.  Pole,  4  B.  &  Aid.  1  ;    22 

Bwerton*«  Case,  By.  30ft ;    Wendhum's  ^  ^-  ^^^• 

Ciw,  Cro.  Jac.  82  ;  i2«  v.  Ttciiu,  Cro.  \}^'  hhy'  ^  '  ^'  ^"^  ^^^^     ^' 

Jic  179  ;  Lambert  v.  Tayhr,  4  B.  &  C.  ^^J'*"^  ofladmg  see  a^i^   p.  68 

iw    A   J        m  '.^         /x,   ^  x-  '  Wardv.  AucUand,  8  Beav.  201. 

io».  And  see  Cliitty  on  the  Prerogative,  «  „  ^  ,  ,,  -o, 

ggy  •'  o        »  9  jiq^  y^  Daw9on,  1  Yes.  sen.  331  ; 

'  1  W.  &  T.  L.  C.  93  ;  Croudi  v.   Credit 

Per  Parker,  C.  J.,  Myle$  v.  WUliams,  p^,^^^  L.  R.  8  Q.  B.  380 

Glib.  Rep.  K.  B.  321.  lo  ^,  y.  ciarke,  1  Y.  &  C.  C.  C.  534  ; 

*  Co.  Litt.  1446,  note  1  (byHargrave) ;  Keys  v.  WUliams,  3  Y.  &  C.  Ex.  462  : 
^«i«r  V.  Brooke,  1  Dy.  66a ;  Moore,  6,  51  R.  R.  339. 

pl- 18 ;  MautuTs  Case,  7  Rep.  28b.  "  Hammond  v.  Messenger,  9  Sim.  327. 
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assign  it,  the  attempted  assignment  cannot  operate  as  a  convey- 
ance of  the  legal  interest  in  the  property,  but  it  may  operate  as  a 
contract  to  assign  it  when  he  becomes  the  owner  of  it ;  and  in 
this  case,  if  he  lias  received  the  consideration,  the  instant  that 
the  property  belongs  to  him.  Equity,  treating  that  which  ought 
to  be  done  as  done,  fastens  on  the  property,  and  the  contract  to 
assign  becomes  an  assignment,^  but  an  assignment  of  the  equit- 
able interest  only,  so  that  if,  before  the  assignee  acquires  the 
legal  interest  {e.g.,  in  the  case  of  moveable  chattels  by  acquiring 
possession),  some  other  person  acquires  the  legal  interest  as  a 
purchaser  for  value  without  notice,  his  rights  have  priority  over 
those  of  the  assignee.^ 

An  assignment  of  future  property  will  be  enforced  as  to  all 
property  which  falls  within  the  general  descriptive  words  of  the 
assignment,  however  wide  and  comprehensive  they  may  be.^  It 
has  been  said  that  an  assignment  of  aU  future  property  may  be 
invalid,  but  this  question  seems  still  to  be  open.^ 

No  particular  form  is  required  for  an  assignment  in  equity  of 
a  chose  in  action.*  For  instance,  "  an  order  given  by  a  debtor 
to  his  creditor  upon  a  third  person,  having  funds  of  the  debtor, 
to  pay  the  creditor  out  of  such  funds,  is  a  binding  equitable 
assignment  of  so  much  of  the  fund."  ^ 

As  between  the  assignor  and  assignee,  the  equitable  assignment 
of  a  chose  in  action  is  effectual  without  any  notice  to  the  debtor 
or  trustee;^  but,  as  between  the  assignee  and  the  debtor  or 
trustee  and  other  persons  subsequently  acquiring  an  interest  in 
the  debt  or  trust  fund,  it  is  incomplete  until  the  debtor  or  trustee 
receives  notice,  which  may  be  of  an  informal  nature,®  of  the 


»  Collyer  v.  Isaacs,  19  Ch.  D.  342; 
Re  Clarke,  86  Ch.  D.  848  ;  TaiWy  v. 
Official  Jtfceiver,  13  App.  Cas.  528  ;  Be 
Turcan,  40  Ch.  D.  6. 

2  Joseph  V.  Lyms,  15  Q.  B.  D.  280 ; 
Hallos  V.  Jlobinson,  Id,  288. 

*  Tailby  v.  Official  Receiver,  13  App. 
Cas.  523  ;  Re  Turcan,  40  Ch.  D.  5. 

••  Re  UEpineuil,  20  Ch.  D.  758  ; 
Tailby  v.  Official  Receiver ^  sup, ;  Re 
Turcaiiy  sup, 

'  Row  V.  Dawson,  1  Ves.  sen.  831  ; 
Hotcell  V.  Maclvers,  i  T.  R.  690  ;  2  R.  R. 
500. 

*  Per  Cottenham,  C,  Bum  v.  Car- 


vaZho,  4  My.  &  Cr.  702  ;  48  R.  R.  218 ; 
Ex  p.  South,  3  Swanst.  392 ;  19  K  R. 
227  ;  Addison  r,Cox,  8  Ch.  76  ;  Durham 
V.  Robertson,  [1898]  1  Q.  B.  765 ;  Alex- 
ander V.  Steinhardt,  [1903]  2  K.  B.  208. 

7  Whether  the  case  is  within  the 
Judicature  Act  (Oorringe  v.  IruxU,  84 
Ch.  D.  128),  or  not  {Bum  v.  Carvaiko, 
4  My.  k  Cr.  690  ;  48  R.  B.  213  :  Hobson 
V.  Bell,  2  Beav.  17  ;  50  R.  R.  90. 

•  Lloyd  V.  Banks,  3  Ch.  489  ;  Meux  v. 
BeU,  1  Ha.  73  ;  AUetson  v.  Chichester, 
L.  R.  10  C.  P.  319  ;  Ex  p.  Agra  Basik 
3  Ch.  562  ;  Bence  t.  Shearman,  [1898] 
2  Ch.  582. 
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assignment.  At  any  time  before  notice  the  debtor  or  trustee  Chap.  IX. 
may  discharge  himself  by  payment  to  the  assignor  or  his  sub- 
sequent  assignee,  the  result  being  that  the  priority  between 
successive  assignees  is  determined  not  by  the  date  of  the  assign- 
ments, but  by  the  date  at  which  notice  is  acquired  ;^  except  where 
the  notices  are  given  to  a  trustee  before  the  fund  comes  into  his 
hands,^  or  where  no  notice  is  given  of  any  assignment,  in  either 
of  which  cases  the  assignments  rank  according  to  their  dates. 
The  priority  which  a  second  assignee  of  an  equitable  interest  in 
a  fand,  who  has  given  notice  of  his  assignment  to  the  trustees, 
possesses  over  a  first  assignee  who  has  not  given  notice,  subsists 
equally  where  the  second  assignment  is  from  the  legal  personal 
representative  of  the  cestui  que  trust,  and  not  from  the  cestui  que 
trust  himself.* 

In  like  manner  the  title  of  the  trustee  in  bankruptcy  of  the 
owner  of  an  equitable  chose  in  action  will  be  postponed  to  his 
assignee  without  notice  of  the  act  of  bankruptcy,  if  the  latter  gives 
notice  to  the  debtor  or  trustee  of  the  fund  before  the  trustee  in 
bankruptcy  does  so.* 

There  is  an  exception  to  the  rule  in  the  case  of  mortgage  debts 
secured  on  land,  for  notice  to  the  mortgagor  does  not  affect 
priorities ;  ^  and  the  rule  does  not  apply  to  equitable  interests 
in  land,*  but  it  does  apply  to  interests  in  money  to  arise  from  the 
sale  of  real  estate.^ 

Every  assignee  of  a  chose  in  action  takes  it  subject  to  the  rights  Assignment 
conferred  by  any  prior  assignment  of  which  he  had  notice  at  the  ^^pnor  ^^ 
time  of  the  assignment  to  himself,  whether  notice  of  such  prior  assignment, 
assignment  is  or  is  not  given  to  the  trustee  or  debtor ;  ®  and  he  is 
considered  to  have  notice  of  every  prior  assignment  which  he  could 
discover  by  inquiry  from  the  trustee  or  debtor,*  though  a  trustee  is 


*  Dearie  v.  Hall,  3  Russ.  1 ;  27  R.  R.  *  Jones  v.  Gihhms,  9  Ves.  411  ;  7  R.  R. 
1 ;  Loteiidge  v.  Cooper,  8  Russ.  30  ;  27  247  ;  Jie  HicJiards,  45  Ch.  D.  589. 

R.  R.  1 ;  iZc  Preshfield,  11  Ch.  D.  198  ;  «  Jones  v.  Jmes,  8  Sim.  633  :  42  R.  R. 

Ward  V.  Buncombe,  [1893]  A.  C.  369  ;  249  :   Wiltshire  v.  Rabbits,  14  Sim.  76. 
UarchaiU  v.  Morton,  [1901]  2  K.  B.  829  ;  '*  Lee  v.    HowlcU,   2   K.   &  J.    531 ; 

Pollock  on  Contract,   220  et  seq.     See  Arden  v.  Arden,  29  Ch.  D.  702. 
U  Liw  Quarterly,  337.  »  Warimrton  v.  Hill,  Kay,  470  ;  Ord 

'  Bulkr  V.  PlunkeU,  1  J.  &  H.  441 ;  v.    WkUe,    3   Beav.    357 ;    Neicman  v. 

Webder  v.  Webster,  31  Beav.  393.  Newman,  28  Ch.  D.  674. 

*  Be   Freshjield,   sup,  ;  MotUefiore  v.  •  Smith  v.  SmUh,  2  Cr.  &  M.  283  ;  89 
Oyitdalla,  [1903]  2  Ch.  26.  R.  R.  762  :   Willcs  v.  Greenhill,  4  De  G. 

*  Valmer  v.  Locke,  18  Ch.D.  381.  F.  &  J.  150  ;   Ward  r.  Duncombe,  sup. 
G.P.P.  9 
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not  bound  to  answer  such  inquiry.^  A  proposed  assignee  must 
make  inquiry  of  all  the  trustees.^ 

An  assignee,  however,  who  has  given  notice  to  all  the  trustees 
in  existence  at  the  date  of  his  assignment,  retains  Ins  priority 
over  a  subsequent  assignee  who  has  taken  his  assignment  after  the 
death  or  retirement  of  all  those  trustees  and  has  given  notice  to 
the  new  trustees.  ^ 

Notice  of  an  assignment  given  to  one  of  several  trustees  or 
debtors  is  sufficient,  though  it  be  not  communicated  to  any  other 
trustee  or  debtor,  unless  it  be  to  the  interest  of  the  person  receiv- 
ing the  notice  to  conceal  the  assignment.  ^  If,  however,  the  trustee 
to  whom  notice  has  been  given  has  died  or  retired  before  his 
CO- trustees  and  before  an  assignment  to  a  subsequent  assignee, 
the  subsequent  assignee  will  obtain  priority  by  giving  notice.* 

Notice  must  be  given  to  the  person  who  is  trustee  for  the 
assignor,  and  not  to  any  person  who  may  happen  to  be  holding 
the  property  as  a  trustee.  ^ 

Where  the  chose  in  action  is  a  fund  in  Court,  bj-  obtaining  a 
stop  order  the  assignee  can  protect  his  interest  to  the  same  extent 
as  if  the  fund  had  been  in  the  hands  of  trustees  for  the  assignor 
and  notice  had  been  given  to  them;  and  notices  given  to  the 
trustees  before  the  fund  was  paid  into  Court  remain  eflFectual.* 
The  effect  of  the  stop  order  is  to  prevent  the  transfer  or  payment 
of  the  fund  without  notice  to  the  assignee  obtaining  the  order. ^ 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  equities 
existing  between  the  assignor  and  the  debtor  or  trustee  at  the 
time  when  the  assignment  becomes  binding  on  the  latter.^  For 
example,  the  assignee  of  debentures  of  a  company  in  the  ordinary 
form  takes  them  subject  to  the  equities  of  the  company  against  the 
person  to  whom  they  were  issued,*     The  debtor  or  trustee  cannot 


>  Low  V.  Bouverie,  [1891]  3  Ch.  82; 
TFard  v.  Duncombe,  ttip. 

2  lie  WmdaU,  [1899]  I  Ch.  163. 

^  Browne  v.  Savage,  4  Drew.  636 ; 
Meiix  V.  Bell,  1  Ha.  73  ;  Ward  v.  Dun- 
combe,  sup.  See  Willcs  v.  OreenhUl,  4 
De  G.  F.  &  J.  147. 

••  RelPhillips,  [1903]  1  Ch.  183. 

5  SUpJiens  V.  Oreen,  [1895]  2  Ch.  148. 

«  Pinnock  v.  BaiUy,  23  Ch.  D.  497  ; 
M%aual  Society  v.  LangUj/,  32  Ch.  D. 
460  ;  Stephens  v.  Chreen,  sup,  ;  Mack  v. 
Jostle,  [1894]  2  Ch.  449. 


7  See  R.  S.  C,  Ord.  XLVI.  rr.  12,  13 ; 
Seton  on  Judgments,  496  ;  Pemberton  on 
Judgments,  169,  170 ;  note  to  Byail  r. 
Bowles,  1  W.  &  T.  L.  C.  96  ;  Stephens 
V.  Green,  sup. 

*  Cavendish  v.  Oeaves,  24  Beav.  163 
BoU  V.  WhiU,  3  De  G.  J.  &  Sm.  360 
Christie  v.  Taunton,  [1898]  2  Ch.  175 
Pollock  on  Contr.  222  ;  Leake  on  Contr. 
836. 

*  AthenoBum  Co.  v.  Pooley,  3  De  G.  & 
J.  294 ;  Be  Natal  Co.,  3  Ch.  365  ;  Exp. 
James,  8  £q.  226. 
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set  up  any  equities  that  arise  against  the  assignor  after  notice  of    Chap.  IX. 
the  assignment,  even  if  they  arise  out  of  a  liability  existing  at  the 
time  of  the  notice;^  but  he  may  set  off  sums  of  money  then 
already  due  and  becoming  payable  subsequently.^ 

So  also  where  a  trustee  assigns,  absolutely  or  by  way  of  a  mort- 
gage, a  beneficial  interest  which  he  has  in  the  trust  fund,  the 
assignee  takes  it  subject  to  the  right  of  other  beneficiaries  to  have 
the  assignor's  interest  applied  in  recouping  a  breach  of  trust  com- 
mitted by  him,  though  subsequent  to  the  assignment.* 

Negotiable  instruments,  the  peculiar  nature  of  which  is  ex- 
plained in  a  subsequent  chapter,*  form  an  exception  to  the 
rale  that  the  assignee  of  a  chose  in  action  takes  it  subject 
to  equities. 

It  is  competent  for  the  debtor  to  preclude  himself  from  setting  Chose  in 
up  as  against  assignees  any  equities  that  he  would  have  had  against  by  ^^Jj^t? 
the  original  creditor;*  and  he  may  do  this  by  contract,  either  assignable 
express  or  implied,  made  either  with  the  original  creditor,*  or,  equities, 
after  notice  of  the  assignment,  with  his  assignee.^     This  result  is 
sometimes  arrived  at  on  the  ground  of  estoppel. 

It  has  generally  happened  that  where  a  new  kind  of  chose  in  Choses  in 
action  is  created  by  statute  it  is  expressly  made  transferable  at  f^rable  b/* 
law  in  a  specified  manner,  and,  where  this  is  the  case,  it  can,  statute, 
generally  speaking,  be  transferred  in  equity  also.     By  "trans- 
ferable at  law"  it  is  meant  that  the   transferee  is  enabled  to 
maintain  an  action  in  his  own  name. 

Examples  of  this  are  afforded  by  the  public  funds,  legal  transfers 
of  which  can  be  effected  only  by  entries  made  in  the  transfer  books 
at  the  Banks  of  England  or  Ireland  and  signed  by  the  party  making 
the  transfer  or  his  attorney,®  or,  if  the  stockholder  obtains  a  stock 
certificate,  by  delivery  of  the  certificate.' 

A  member  of  a  corporation  cannot  assign  his  interest  in  the  Assignment 
corporate  property  and  introduce  his  assignee  into  the  corporation  corporations 
without  statutory  authority .^^     Such  authority  is  expressly  given  ^^  companies 

^  fFalsm  Y.  Mid-  Wales  R.  Co.,  L.  R.  ^  Re  Blakely  Co.,  3  Ch.  154  ;  Higgsy, 

2  C.  P.  583  ;  Christie  v.  TaurUon,  sup.  Assam  Co.,  L.  R.  4  Ex.  387. 

'  Jeffryes  v.  Agra  Bank,  2  Eq.   674  ;  .7  Jh. ;  Re  Northern  Assam  Co.,  10  Eq. 

Ezp.  Mackenzie,  7  Eq.  240.  468  ;  Exp.  Charley,  11  Eq.  157. 

^  Doering  v,  Doering,  42  Ch.  D.  208  ;  *  The  National  Debt  Act,  1870  (33  & 

BoUonY.  Curre,  70  L.  T.  769.  34  Vict  c.  71),  s.  22. 

*  Post,  Chap.  XII.  »  lb.  Part  V. 

'  Ex  p.  Asiatic  Bank,   2  Ch.   391  ;  .   ^^  Duvergier  v.  Fellows,  6  Bing.  267  ; 

lieake  on  Contr.  837  ;  Pollock  on  Contr.  34  B.  R.  578  ;  Blundell  v.  Winsor,  8  Sim. 

224,  andixKrf,  p.  168.  601  ;  42  R.  R.  242.     As  to  incorporated 

9(2) 
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Shares  of  a 
company. 


Chap.  IX.  in  the  case  of  companies  regulated  by  the  Companies  Clauses 
Consolidation  Act,  1845,  which  provides  for  the  transfer  of 
shares  in  the  company  by  deed  delivered  to  the  secretary,  and  the 
entrj'  of  a  memorial  thereof  by  the  secretary  of  the  company  in 
the  "  register  of  transfers."^  Mortgages  and  bonds  (commonly 
called  debentures)  of  the  company  issued  under  the  powers  of  the 
same  Act  are  transferable  at  law  by  registered  deed.* 

The  shares  of  a  company  registered  under  the  Companies  Act, 
1862,  are  transferable  in  the  manner  prescribed  by  the  regulations 
of  the  company,  i.e.,  generally  by  the  execution  of  an  instrument 
of  transfer  registered  in  the  books  of  the  company.^ 

It  has  been  said  that,  in  the  case  of  shares  in  a  company 
registered  under  the  Companies  Act,  1862,  notices  given  to  the 
company  of  equitable  interests  or  trusts  would  be  absolutely 
inoperative  to  affect  the  company  with  any  trust,  by  reason  of 
the  provisions  of  s.  30  of  that  Act.*  Where,  however,  the 
company  has  a  lien  or  charge  upon  the  shares  for  debts  due  from 
the  holder,  notice  from  an  equitable  assignee  of  shares  given  to  the 
company  will  prevent  the  company  from  claiming  priority  in 
respect  of  debts  incurred  after  such  notice.^ 

The  equitable  assignee  should  protect  himself  by  proceedings 
under  the  Act  5  Vict.  c.  5,  by  filing  an  affidavit  and  notice  in  the 
prescribed  form  in  the  Central  Office  of  the  Supreme  Court,  and 
serving  an  office  copy  of  the  affidavit  and  a  duplicate  notice  on 
the  company.® 

The  Rules  provide  that  the  service  on  the  company  shall 
have  the  same  force  and  effect  against  the  company  as  a  writ 
of  distringas  duly  issued  under  the  Act  5  Vict.  c.  5,  s.  5,  would 
have  had  ;'^  that  is,  to  prevent  the  fund  being  dealt  with  without 
the  person  who  issued  the  writ  having  an  opportunity  of  asserting 
his  claim.®  The  effect  of  the  notice  served  under  the  new  pro- 
cedure is  temporary  only  ;  and   it  should  be  followed  up  by 


Distringas. 
5  Vict.  c.  0 


companies,  see  Lindley  on  Companies, 
6k.  III.,  ch.  4,  s.  5 ;  8.  4  of  the  Companies 
Act,  1862 (25  k  26  Vict  c.  89)  ;  Smithv. 
Anderscm,  15  Ch.  D.  247,  post,  p.  263. 

1  8  &  9  Vict.  c.  16,  ss.  14,  15  ;  Nanney 
V.  Morgan^  35  Ch.  D.  598,  37  Ch.  D.  346. 

'  lb,  ss.  46, 47  ;  Vertue  v.  East  Anglian 
R.  Co.,  5  Ex.  280. 

8  25  &  26  Vict.  c.  89,  s.  22  ;  post, 
Chap.  XVI. 


^  SociM6  de  Paris  v.  Walker,  11  App. 
Cas.  20,  30,  per  Lord  Selborne. 

*  Bradford  Bank  v.  Briggs,  12  App. 
Cas.  29. 

«  R.  S.  C,  Ord.  XLVI. 

7  Ord.  XLVI.  r.  8. 

8  See'per  Stuart,  V.-C,  in  WWdns  v. 
Smey,  4  Giff.  446,  447,  and  EUy  v. 
Bridges,  2  Y.  &  C.  C.  C.  486  ;  60  B.  E. 
240. 
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obtaining  an  order  under  s.  4  of  5  Vict.  c.  5,^  upon  motion    Chap.  IX. 

or  petition   in    a    summary  way,   without    action,    to  restrain 

the  company  from    permitting    the   transfer  of   the   stock   or 

shares,  or  from  paying  any  dividend   or  dividends  due    or  to 

become  due  thereon ;  or,  in  the  case  of  the  Bank  of  England, 

an  injunction  may  be  obtained  against  the  bank,  under  89  and 

40  Geo.  3,  c.  36,  in  an  action  against  the  person  interested  in 

the  stock.^ 

The  following  classes  of  choses  in   action  have  been   made  Chosesin 
assignable  at  law   by  statute,  so   as  to   enable  the   assignee  to  ^le^by***^^'*' 
sue  in  his  own  name  : —  statute. 

Promissory  notes  were  made  transferable  by  indorsement.^ 

Policies  of  life  assurance  were  made  transferable  by  assign- 
ment by  an  instrument  in  the  words  or  to  the  effect  prescribed,* 
on  written  notice  of  the  date  and  purport  of  the  assignment 
being  given  to  the  assurance  company  at  their  principal  place 
of  business  for  the  time  being ;  and  the  dates  of  the  receipt 
of  notice  are  to  regulate  priority  of  claims  under  assignments,^ 
as  between  the  company  and  the  assignees.* 

Policies  of  Friendly  Societies  were  excepted  from  the  Act  of 
1867,  but  they  are  assignable  in  the  ordinary  way  and  also  by  way 
of  "  nomination  "  under  the  provisions  of  the  Friendly  Societies 
Acts.7 

A  policy  of  insurance  on  any  ship,  or  on  any  goods  in  any 
ship,  or  upon  freight,  was  made  assignable  at  law  **to  any 
person  entitled  to  the  property  thereby  assured "  by  the  Policies 
of  Marine  Assurance  Act,  1868.**  An  assignment  is  valid  if 
made  after  the  loss  of  the  goods  by  perils  insured  against ;  ^  but 
an  assignment  after  the  assignor  has  parted  with  his  interest  in 
the  property  is  not  valid,  unless  at  the  time  he  parted  with  the 
property  the  assignor  agreed  to  assign  the  policy.^^ 

Administration  bonds  are  made  assignable,  on  breach,  by  order 
of  Court." 

*  See  ife  Blaksley,  23  Ch.  D.  549  ;  ife  ^  Jie  Griffin,  [1902]  1  Cb.  135. 
Pmyu,  53  L.  T.  465.                                          »  31  &  32  Vict.  c.  86. 

»SetononJudgment8,Ch.31,sect  18.  ,  ^^^  ^    ^^^^^.        l.   r,  7  q.   r. 

*  3  4  4  Anue,  c.  8  ;  i-epealed  by  Bills 
of  Excbange  Act,  1882,  post,  p.  197. 

*  See  Spencer  v.  Clarke,  9  Cb.  D.  137.  *"  -^'^^^  ^/  England  Co,  v.  Archangel 

*  The  PoUcies  of  Assurance  Act,  1867       Co.,  L.  K.  10  Q.  B.  249. 

(30  k  31  Vict.  c.  144).  "  20  &  21  Vict.  c.  77,  ss.  81,  83  ;  21  & 

*  New)mny.  Netamn,  28  Ch.  D.  674.       22  Vict.  c.  95,  s.  15. 
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Chap.  IX. 


Vesting  of 
choses  in 
action  in  new 
trustees. 


Assignment 
of  debts  and 
choses  in 
action  under 
Judicature 
Act. 


Other  instances  of  choses  in  action  transferable  by  statute  are 
East  India  bonds/  mortgage  debentures  of  land  companies  under 
the  Mortgage  Debenture  Act,  1865,^  debentures  and  debenture 
stock  issued  under  the  Local  Loans  Act,  1875,'  choses  in  action 
of  companies  where  sold  by  the  of&cial  liquidator,*  bail  bonds,^ 
and  replevin  bonds.^ 

Under  the  Trustee  Act,  1893,  the  right  to  recover  and  receive 
any  debt  or  other  thing  in  action  subject  to  a  trust  will,  on  the 
appointment  of  a  new  trustee,  without  any  assignment,  vest  in 
the  trustees,  if  the  deed  appointing  the  new  trust'Ce  contains 
a  declaration  by  the  appointor  that  it  shall  so  vest;^  and  the 
like  effect  follows  where  a  deed  by  which  a  retiring  trustee  is 
discharged  under  the  Act  contains  such  a  declaration  by  the 
retiring  and  continuing  trustees  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees.®  But  these  provisions  do  not 
extend  to  "  any  such  share,  stock,  annuity,  or  property  as  is  only 
transferable  in  books  kept  by  a  company  or  other  body,  or  in 
manner  prescribed  by  or  under  Act  of  Parliament;"*  this  excep- 
tion being  for  the  purpose  of  reserving  to  companies  and  other 
bodies  the  right  to  require  transfers  to  be  made  in  the  statutory 
form. 

It  is  provided  by  the  Supreme  Court  of  Judicature  Act,  1873,^* 
that  :— 

"  Any  absolute  assignment,  by  writing  under  the  hand  of  the 
assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any  debt 
or  other  legal  chose  in  action,  of  which  express  notice  in  writing 
shall  have  been  given  to  the  debtor,  trustee,  or  other  person  from 
whom  the  assio:nor  would  have  been  entitled  to  receive  or  claim 
such  debt  or  chose  in  action,  shall  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities  which  would  hare  been 
entitled  to  priority  over  the  right  of  the  assignee  if  this  Act  had 
not  passed)  to  pass  and  transfer  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  such  notice,  and  all  legal  and 
other  remedies  for  the  same,  and  the  power  to  give  a  good  discharge 
for  the  same  without  the  concurrence  of  the  assignor." 


»  51  Geo.  3,  c.  64,  s.  4. 
'  28  &  29  Vict.  c.  78,  s.  37,  amended 
by  33  &  34  Vict.  c.  20. 

3  38  &  39  Vict.  c.  83,  ss.  5  &  6. 

*  Companies  Act,  1862   (25  k  26  Vict, 
c.  89),  8.  157. 

*  4  Anne,  c.  3,  s.  20. 

«  11  Geo.  2,  c.  19,  s.  23. 


7  56  &  57  Vict,  c  53,  s.  12  (1).  This 
Act  rei>ealed  and  re-enacted  the  pro- 
visions of  sect.  34  of  the  Conveyjincing 
Act,  1881. 

«  56  &  57  Vict.  c.  53,  s.  12  (2). 

»  lb,  8.  12  (8). 

»o  36  &  87  Vict.  c.  66,  s.  25  (6). 
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It  will  be  observed  that,  in  order  to  make  an  assignment  of  a    Chap.  IX. 
chose  in  action  valid  at  law  by  virtue  of  the  Act,  four  things  are 
necessary : — 

(1.)  The  agreement  must  be  in  writing  signed  by  the  assignor. 

(2.)  It  must  be  absolute,  not  purporting  to  be  by  way  of 
charge  only. 

A  mortgage  of  a  debt  due  to  the  mortgagor,  made  in  the 
ordinary  form  of  a  conveyance  with  a  proviso  for  redemption,  is 
"  an  absolute  assignment,  not  purporting  to  be  by  way  of  charge 
only,"  within  this  section,^  and  the  result  is  the  same  where  there 
is  an  assignment  subject  to  a  trust.^  The  assignment  must  in 
every  case  be  absolute,^  and  probably  must  be  of  the  tvhole  debt  or 
other  chose  in  action,**  or  at  any  rate  of  a  definite  part  of  the 
debts 

(8.)  The  chose  in  action  must  be  legal.* 

The  words  **  debt  or  other  legal  chose  in  action  "  mean  "  debt  or 
right  which  the  common  law  looks  on  as  not  assignable  by  reason 
of  its  being  a  chose  in  action,  but  which  a  Court  of  Equity  deals 
with  as  being  assignable."^  Thus  an  executory  contract  of  pur- 
chase, of  which  there  has  been  no  breach  so  that  no  action  can 
be  brought  upon  the  contract,  but  which  must  if  necessary  be 
enforced  by  action,  is  a  chose  in  action  assignable  under  this 
section.^ 

(4.)  Notice  in  writing  of  the  assignment  must  be  given  to  the 
debtor  or  trustee. 

The  effect  is  that,  until  the  prescribed  notice  is  given,  the 
assignee  must  sue  in  the  same  manner  as  if  the  Act  had  not 
been  passed,  i.e.,  in  the  name  of  the  assignor;  but  after  the 
prescribed  notice  is  given,  he  can  sue  in  his  own  name.  And 
the  notice  produces  its  full  effect  even  if  not  given  till  after  the 
death  of  the  assignor.® 

WTiere  an  assignment  is  perfected  according  to  the  Act,  an 

*  Tancred   v.    Ddagoa  Bay  Co.,    23  *  Durham  v.  Robertson,  sap. 

Q.  B.  D.  239,  foUowing  Burlinson  v.  s  jf^^^s  v.  Humphrexjs,  [1902]  1  K.  B. 

aall,  12  id.  347,  and  disapproving  of  ^^ 
yatimial  Provhicial  Bank  v.  Harle,  6  id. 

«26;   BurJiam  v.   BoberUm,   [1898]   1  '  See   King  v.    Victoria  Co.,   [1896] 

Q-  B-  765.  A,  C.  250. 

'C^nfort  V.  BeUs,  [1891]  1  Q.  B.  737  ;  ;  T<yr1cington  v.  Magee,  [1902]  2  K.  B. 

»W€,.  V.  Rackow,  76  L.  T.  448.  /                J 

^  UercantUe  Bank  v.  Etaiu,  [1899]  2  ^^^^  ^^^^^^  ^  ^'  ^'  ^^^' 

Q.  B.  613;  Hughes  \.  Pump  House  Co.,  *  Walka-  v.  Bradford  Old  Bank,  12 

U»02]2K.B.  190.  Q.  B.  D.  511. 


Digitized  by  LjOOQIC 


136 


THE  MODERN  LAW  OP  PERSONAL  PROPERTY. 


Exceptional 
contracts  not 
assignable. 


Assignment 
against 
public  policy. 


Chap.  IZ.  assignee  takes  subject  to  all  equities  capable  of  being  enforced  by 
the  trustee  or  debtor  against  him  at  the  date  of  the  assignment,^ 
and  it  follows  that  an  assignment  perfected  according  to  the  Act 
confers  no  new  rights  on  the  assignee,  but  merely  gives  him  a  new 
way  of  enforcing  his  rights. 

Occasionally  the  subject-matter  of  a  contract  is  such  as  to 
render  it  not  transferable  either  at  law  or  in  equity ;  as  where 
the  contract  involves  personal  skill  or  confidence,  e,g>y  a  contract 
between  an  author  and  a  publisher  that  the  one  shall  write  and 
the  other  publish  a  book  ;^  or  where  it  may  make  a  difference  to 
the  party  on  whom  the  obligation  lies  to  which  of  two  persons  he 
is  to  discharge  it.*^ 

In  some  cases  an  assignment  is  void  as  being  against  pubUc 
policy. 

"There  are  various  cases  in  which  public  duties  are  concerned  in 
which  it  may  be  against  public  policy  that  the  income  arising  for  the 
performance  of  those  duties  should  be  assigned :  and  for  this  simple 
reason,  because  the  public  is  interested  not  only  in  the  performance 
irom  time  to  time  of  the  duties,  but  also  in  the  fit  state  of  preparatiou 
of  the  party  having  to  perform  them.  Such  is  the  reason  in  the  cases 
of  half-pay,*  where  there  is  a  sort  of  retainer  and  where  the  payments 
which  are  made  to  officers  from  time  to  time  are  the  means  by  which 
they,  being  liable  to  be  called  into  public  service,  are  enabled  to  keep 
themselves  in  a  state  of  preparation  for  performing  their  duties.  .  .  . 
So,  also,  where  a  pension  or  remuneration  is  given  for  a  purpose 
which  tends  less  directly  to  the  public  benefit,  as  ...  the  pension 
given  to  the  Duke  of  Marlborough."* 

It  is  hardly  necessary  to  state  that  assignments  prohibited 
by  statute  are  absolutely  void.  For  instance,*  deferred  pay  or 
military  reward  payable  to  any  officer  or  soldier  of  the  army, 
royal  marines,  and  His  Majesty's  Indian  forces  and  the  Royal 
Malta  Fencible  Artillery,  or  any  pension,  allowance,  or  rehef 
payable  to  any  such  officer  or  soldier,  or  his  widow,  child,  or 
other  relative,  or  to  any  person  in  respect  of  militaiy  service 


Assignments 
forbidden  by 
statute. 


i  Ante,  p.  130. 

'  Per  Abinger,  C.B.,  Gibson  v.  Car- 
r^ithers,  8  M.  k  W.  348  ;  58  K.  R.  713  ; 
Stevens  V,  BenniTig,  1 K.  &  J.  168  ;  Robson 
V.  Dnimmond,  2  B.  &  Ad.  308  ;  36  R.  R. 
569  ;  QriffithY.  Tower  Co,,  [1897]  iCh.  21. 

'  Tolhurst  V.  Associated,  <frc.  Co,, 
[1902]  2   K.  B.  660,  [1903]  A.  0.  414. 

*  Flarty  v.  Odium,  3  T.  R.  681  ;  1 
R.  R.  791 ;  Liddcrdah  v.  JloiUrose,   4 


T.  R.  248,  2  R.  R.  376  ;  and  die- 
tingubh  Carcw  v.  Cooper,  4  Giff.  619. 
So  the  pay  of  a  naval  surgeon  ;  Apthorpe 
V.  Apthorpe,  12  P.  D.  192. 

'  Per  Lord  Langdale,  M.R.,  GrcH/ell 
V.  Dean  of  Windsor,  2  Beav.  549 ;  50 
R.  R.  279.  See  Davis  r.  Marlborough, 
1  Swanst.  79  ;  53  R.  R.  29. 

•  See  as  to  judicial  salaries,  Flariy  v. 
Odium,  3  T.  R.  688  ;  1  R.  R.  791. 
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(with  certain  exceptions).^  Naval  pensions  payable  to  an  officer  Chap.  IX. 
in  the  navy,  seaman,  or  marine,  or  to  an  officer's  widow,  allow- 
ances  firom  the  compassionate  fund,  marine  half-pay,  payments 
&c.,  in  respect  of  services  in  the  navy  and  marines  to  a  subor- 
dinate officer,  seaman  or  marine,^  pensions  under  the  Incumbents' 
Resignation  Act,  1871,^  are  incapable  of  being  assigned. 

**  Maintenance  "  is  the  maintaining  of  another  person  in  his  suit  Maintenance, 
by  one  who  has  no  valuable  interest  in  the  matter,  or  an  interest 
arising  from  relationship,  or  from  the  connection  between  the 
parties,  e.g.,  as  master  and  servant,  or  that  which  charity  gives  to 
a  man  who  assists  a  poor  man  whom  he  believes  to  be  oppressed. 
"  Champerty "  is  the  maintaining  of  another  in  his  suit  in  con-  Champerty, 
sideration  of  receiving  a  share  of  the  proceeds.  As  being  contrary 
to  public  policy  they  are  common  law  offences,  and  also  may  be 
actionable  wrongs,  and  agreements  or  assignments  of  that  nature 
cannot  be  enforced.^ 


»  The  Amy  Act,  1881  (44  k  45  Vict 
c  58),  8.  141.  See  Liicas  v.  Harris, 
18  Q.  B.  D.  127  ;  Crowe  v.  PHce,  22 
Q.  B.  D.  429. 

^  The  Naval  and  Maiine  Pay  and 
Pensions  Act,  1865  (28  &  29  Vict.  c.  73), 

8.4. 

*  34  &  35  Vict.  c.  44  ;  Gaihercole  v. 
Smlih,  17  Ch.  D.  1.  See  Gathereole  v. 
Smith,  7  Q,  B.  D.  626.  SeoM,  as  to  an 
aniimty  granted  to  a  retiring  incumbent 
onder  the  Union  of  Benefices  Act,  1860 


(23  &  24  Vict.  c.  142) ;  McBean  v.  Deatie, 
30  Ch.  D.  520  ;  or  the  salary  of  a  chap- 
lain to  a  workhouse  ;  Re  Miratiis,  [1891] 
1  Q.  B.  694. 

*  Bradlangh  v.  NewdegaU,  11  Q.  B.  D. 
1  ;  Harris  v.  Brisco,  17  id,  504  ;  Ouij  v. 
ChurchUl,  40  Ch.  D.  481  ;  Alabaster  v. 
Harness,  [1895]  1  Q.  B.  839 ;  Jiees  v. 
De  Bemardy,  [1896]  2  Ch.  437.  See 
notes  to  RyaU  v.  Bowles,  1  \V.  &  T. 
L.  C.  96  ;  and  6  Law  Quarterly,  169. 
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CHAPTER  X, 


POLICIES   OF   ASSURANCE. 


Chap.  Z. 


Premium. 


Duty  of 
assured  to 
disclose 
material 
facts. 

Wilful  mis- 
representa- 
tion. 

Innocent  mis- 
statement. 


A  POLICY  of  assurance  is  a  contract  by  which  the  assuror  under- 
takes to  pay  a  sum  of  money  to  the  assured  on  the  happening  of 
an  event,  or  to  indemnify  him  from  the  loss  arising  from  the 
happening  of  the  event. 

The  consideration  paid  b}'  the  assured  is  called  the  premium, 
and  is  generally  a  smn  of  money  paid  down  or  payable  annually 
until  the  event  happens  or  the  policy  is  allowed  to  lapse.  The 
most  important  classes  of  policies  are  those  on  life,  on  maritime 
risks,  and  against  fire. 

It  is  the  duty  of  a  pei'son  seeking  to  eflfect  a  policy  of  any 
nature  to  communicate  to  the  assuror  every  material  fact  in 
his  knowledge,  and,  if  he  does  not  do  so,  the  policy  may  be 
avoided  by  the  assuror.^  If  any  wilful  misrepresentation  of  a 
material  fact  is  made  by  the  assured,  the  assuror  may  avoid  the 
policy.- 

The  question  whether  a  policy  is  liable  to  be  avoided  by  a 
misstatement  made  by  the  assured  of  a  material  fact,  which, 
though  untrue,  is  not  untiiie  to  his  knowledge,  is  one  of  some 
nicety,  and  probably  must  receive  different  answers  in  the  cases 
of  policies  on  life  and  policies  of  marine  insurance  respectively. 

Where  the  policy  is  on  life,  if  it  is  a  term  of  the  contract  that 
the  statement  is  true,  the  policy  is  voidable  if  the  statement  is 
false.*  This  is  in  accordance  with  the  general  rule  as  to  avoidiog 
contracts.*     On  the  other  hand,  any  material  misstatement,  though 


1  Blaclchimi  v.  Vigors,  12  A.  C.  531  ; 
Lindenau  v.  Deshoroughy  8  B.  &  C.  686  ; 
Lmulon  Asmrancc  v.  ManscI,  11  Cli,  D. 
263. 

FUzherlcrt  v.  Mather,  1  T.  R.  12; 
1  R.  R.  184. 


'  Anderson  v.  FitzgercUd,  4  H.  L.  C. 
484  ;  Macdonald  v.  Law  Unioti  Co.,  L.  R. 
9  Q.  B.  328  ;  Hambrough  r.  MtUual  Co., 
72  L.  T.  140  ;  Biggar  v.  Roek  Co.,  [1902] 
1  K.  B.  516. 

*  Leake  on  Contracts,  266, 
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innocent,  renders  a  policy  of  marine  insurance  voidable,  even     Chap.  X. 

where  there  is  no  express  stipulation  to  that  efiFect.^  ' 

Whatever  is  necessary  and  essential  to  enable  the  assuror  to  Material 

.  facts, 

determine  what    is    the   extent  of  the   risk   against   which   he 

undertakes  to  insure,  is  a  material  fact.- 

An  insurance  upon  the  property  of  an  alien  enemy  during  the  Public  policy. 

continuance  of  war  is  void  as  being  contrary  to  public  policy.'* 

Policies  on  Life. 

A  policy  on  life  contains  a  contract  by  the  assuror  (almost 
invariably  a  company)  to  pay  a  sum  of  money  on  the  death  of  a 
specified  person.*  The  consideration  is  generally  the  payment  of 
an  annual  sum,  called  the  premium,  during  the  life  assured;  but  Preraium. 
occasionally  the  premiums  are  only  payable  during  a  certain 
number  of  years  if  the  assured  should  so  long  live,  and  sometimes, 
instead  of  premiums,  a  sum  of  money  is  paid  down.  Sometimes  Bonus, 
the  policy  provides  that  on  the  occurrence  of  certain  events  the 
company  will  pay  a  share  of  the  profits  made  by  the  company  to 
the  policy-holder  either  immediately  on  the  happening  of  the 
event  or  on  the  death  of  the  person  assured ;  this  sum  of  money 
is  called  a  "bonus."  Sometimes  it  is  provided  that  instead  of 
the  bonus  being  paid  it  shall  be  applied  in  reduction  of  the 
subsequent  premiums. 

The  ordinary  form  of  a  policy  on  life  provides,  in  consideration  Terms  of 
of  the  first  payment  of  the  premium,  for  the  payment  of  the  sum  P^  ^^^' 
named  in  the  policy  if  the  person  whose  life  is  assured  dies  within 
a  year,  and  for  payment  of  the  same  sum  if  he  dies  after  that  date 
and  the  next  premium  is  paid  on  the  day  appointed  for  payment 
of  it,  or  within  a  limited  number  of  days  afterwards,  called  "  the 
days  of  grace,"  ^  and  so  on  from  year  to  year.  Generally  it  also 
provides  that  the  payment  of  the  policy  moneys  is  to  be  made 
solely  out  of  the  property  of  the  assurance  society,  and  that  no 
member  of  the  society  is  to  be  personally  liable. 

^  Anderson  v.  Pacific  Insurance  Co.,  ■*  Dolby  v.  Lidia  Assurance  Co.,   15 

L.  R.  7  C.  P.  68  ;   Macdowall  v.  Frazer,  q^  b.  387  ;  2  Sm.  L.  C.  271  ;  Law  v. 

1  Doug.  260.  Londmi  Co.,  1  K.  &  J.  223  ;   Fryer  v. 

-  Bates  V.  Hewiit,  L.  R.  2  Q.  B.  605,  ^    .      ,      '       ^  ^^. 

per  Cockbum,    C.J.       See    Scato^i    v.  ^^^"'^'  ^  ^^''  ^-  ^^^' 

Bumand,  [1900]  A.  C.  135.  *  See  Stuart  v.  Freeman,  [1908]  1  K.  B. 

*  ^^  Jansm  y.  Drie/ontein  Co.,  [1902]  47,  where  the  premium  was  paid  after 

A.  C.  484  ;  Niyel  v.    Hoade,    [1901]   2  the  death  of  the  assured,  but  within  the 

K.  B.  849.    See  post,  p.  146.  **  days  of  grace." 
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Chap.  X.  Occasionally  the  policy   contains  certain   conditions,  as,  for 

instance,  that  if  the   person  whose  life  is  assured   goes  to  a 
tropical  country  the  premium  is  to  be  increased. 
14  Geo.  3,  It  being  found  that  the  making  insurances  on  lives,  or  other 

^'    '  events,  wherein  the  assured  had  no  interest,  introduced  a  '*  mis- 

chievous kind  of  gaming,*'  in  1774  the  statute  14  Geo.  8,  c.  48, 
was  passed. 
Insurable  By  this  Act  all  insurances^  made  upon  lives  or  events  in  which 

the  assured  has  no  interest,^  or  by  way  of  gaming  or  wagering,* 
are  void ;  the  name  of  the  person  interested  therein  must  be 
inserted  in  the  policy ;  *  and  no  gi*eater  sum  can  be  recovered 
from  the  assuror  than  the  value  of  the  interest  of  the  assured  at 
the  time  when  the  policy  was  effected.^  The  Act  does  not  prevent 
persons  effecting  hondjide  insurances  upon  their  own  lives.*  It  is 
not  necessary  for  the  assignee  of  a  policy  to  have  any  interest  in 
the  life  assured.^ 

Where  a  policy  is  void  for  want  of  insurable  interest,  the 
premiums  paid  cannot  be  recovered  from  the  insui'er;®  unless 
both  parties  are  noiin'pari  delicto^  for  instance  where  the  assured 
has  effected  the  insurance  relying  on  the  statement  of  the  insurer's 
agent  that  it  would  be  valid.® 

By  "interest"  in  the  Act  is  meant  pecuniar}^  interest.^^  But 
every  man  is  presumed  to  have  a  pecuniary  interest  in  his  own 
life,  and  therefore  when  an  executor  sues  on  a  policy  effected  on 
the  life  of  and  by  his  testator,  he  is  not  bound  to  show  what 
reason  tlie  testator  had  for  making  the  insurance.^^  And  a  poUcy 
may  be  effected  on  A/s  life  by  B.  in  trust  for  A.  if  both  names 
appear  in  the  policy.^- 
A  creditor  has  an  insurable  interest  in  his  debtor's  life  to  the 

1  This  Act  does  not  apply  to  marine  *  DaXby  v.  huiia  Co,,  15  C.  B.  391 ; 

iusui-ances ;  s.  4.    See  19  Geo.  2,  c.  37  ;  2  Sm.  L.  C.  271. 

and  28  Geo.  3,  c.  56.  *  See  Wainwright  v.  Bland,   1  M.  A 

3  Halford  V.  Kyiner,  10  B.  k  C.  724  ;  W.  32  :  46  R.  R.  262. 

34  R.  R.  668  :  Hehdmi  v.  West^Z  B.  &  S.  '*  Ashley  v.  Ashley,  3  Sim.  149  :  38 

579  ;    Bamcs    v.   London    Co.,    [1892]  R.  R.  139. 

1  Q.  B.  864  ;  Marse  v.  Pearl  Co.,  [1903]  ^  Howard  v.  Rcfttge  Society,  54  L  T. 

2  K.  B.  92.  644. 

3  See  Carlill  v.  Carbolic  Co.,  [1893]  *  JSTarsc  v.  P«ir/ Co.,  [1908]  2  K.  B.  9i 

1  Q.  B.  256  ;  and  the  notes  to  Godsallw,  »<^  Halford  v.  Kymer,  10  B.  &  C.  724  ; 

Boldero,  2  Sm.  L.  C.  263.  34  R.  R.  553. 

*  Hodsoii  V.  Observer  Co.,  8  E.  &  B.  40  ;  "   Wainwinght  v.  Blaiid,  1  M.  &  Kob. 

Evans  v.  BignoU,  L.  R.  4  Q.  B.  622  ;  481  ;  1  M.  &  W.  32 ;  46  R,  R.  262. 

Shilling  v.  Accidental  C'c;.,  2  H.  &  N.  42.  ^'  Collett  x.  MonHson,  9  Hare,  176. 
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amount  of  his  debt,  and  the  policy  remains  valid  though  the  debt     Chap.  Z. 
may  be  paid  off  in  the  debtor's  lifetime.^ 

A  wife  has  an  insurable  interest  in  the  life  of  her  husband,^  a 
surety  in  the  life  of  his  principal,'*  and  one  of  two  joint  obligors 
in  a  bond  in  the  life  of  the  other.* 

A  creditor  can  only  recover  the  amount  of  his  insurable  interest 
in  his  debtor's  life,  and  accordingly  if  he  effects  several  policies, 
the  recoveiy  on  one  policy  is  pro  tanto  a  bar  to  recovery  on  the 
others.^ 

Sometimes  the  policy  is  expressed  to  be  **  indisputable  " ;  such  Indisputable 
a  policy  can  be  disputed  only  on  the  ground  of  fi'aud.*  ^  ^^' 

H  the  assured  dies  by  the  hands  of  justice,^  or  if  he  commits  Suicide. 
feh  de  «e,®  the  policy  is  absolutely  void,  but  this  is  not  the  case 
if  he  commits  suicide  while  of  unsound  mind  ;®  but  when  the  policy 
contains  a  condition  that  it  shall  be  void  if  the  person  whose  life 
is  assured  commits  suicide,  it  is  void  if  he  commits  suicide  while 
of  unsound  mind.^^ 

The  personal  representatives  of  a  man  who  has  insured  his  life  Death  by 
for  the  benefit  of  his  wife  can  recover  on  the  policy  although  the 
death  has  been  caused  by  the  felonious  act  of  the  wife ;  in  such 
case  the  money  will  belong  to  the  estate,  and  will  not  be  held  upon 
trust  for  the  wife.^^ 

Sometimes  a  stranger  to,  or  part  owner  of,  a  policy,  who  pays  Lien  for 
the  premiums  necessary  to  keep  up  the  policy,  acquires  a  lien  on  ^^^™  " 
the  policy  or  its  proceeds  for  the  amount  so  paid.^^ 

A  policy  of  life  insurance  is  a  chose  in  action,  and  therefore  it  Assignment 
was  formerly  assignable  in  equity  only ;  it  is  now  assignable  at  ^  ^  ^^^' 
law,  so  that  the  assignee  can  sue  in  his  own  name.^ 


^  Dolby  V.  Iitdia  Assurance    Co,,  15  7  Amicable  Society  v.  Bolland,  4  Bli. 

C.  B.  365.    As  to  the  method  of  esti-  N.  S.  194. 

mating  the  insurable  interest,  see  Law  '  Per  Lord  Mansfield,  Tynev,  Fletcher, 

T.  Imdon  Co.,  1  K.  &  J.  223.  Cowp.  669. 

'  Md  V.  Rcyal     Exdiangc,    Peake,  •  Horn  v.  Anglo-Australian  Inmirance 

Add.  Oa.  70.  Co.,  7  Jur.  N.  S.  673 ;   80  L.  J.  Ch. 

*  Ua  V.  HinUm,  6    De  G.  M.  &  G.  611. 

828.  '<>  Clift  V.   Schwabe,    3    C.   B.    437  ; 

^  Brattford  v.   Saunders,  25    AV.   R.  IVhiU  v.  British  Empire  Co.,  7  Eq.  394. 

650.  "  Cleaver  v.  MiUual  Assoc.,  [1892]  1 

•  ffebdonj.  West,  3  B.  &  S.  679.  Q.  B.  147. 

'  See,  as  to  the  effect  of  a  prospectus  ^^  Re  Ledie,  23  Ch.  D.  662  ;  Fakke  v. 

stating  that  the  policies  are  indisputable,  Scottish  Co.,  34  Id.  234  ;  Be  Winchelsea, 

Woody,  Dwarris,  11  Exch.  493  ;  Wheel-  39  Id.  168. 

ton  Y.  Bardisty,  8  E.  &  B.  262,  272.  ^  AnU,  p.  133. 
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THE    MODERN    LAW   OF   PERSONAL   PROPERTY. 

Under  the  Manied  Women's  Property  Act,  1882,^  a  married 
woman  may,  b}*^  virtue  of  the  power  of  making  contracts  therein 
conferred  upon  her,  effect  a  policy  upon  her  own  life,  or  the  life 
of  her  husband,  for  her  separate  use.  The  Act^  also  contains  a 
provision  enabling  a  husband  or  wife  to  effect  a  policy  on  his  or 
her  own  life  by  way  of  settlement  for  the  benefit  of  the  wife,  or 
husband,  or  children  of  the  assured.  If  the  policy  is  for  the 
benefit  of  wife  and  children,  it  seems  that  they  all  take  as  joint 
tenants.*  The  assured  may  by  the  policy,  or  by  any  memorandum 
under  his  or  her  hand,  appoint  trustees,  and  make  provision  for 
the  appointment  of  new  trustees,  and  for  the  investment  of  the 
moneys  payable  under  any  such  policy. 

Marine  Insurance.^ 

A  policy  of  marine  insurance  contains  a  contract  by  the 
assurors,  who  are  generally  called  "  underwriters,"  owing  to  the 
practice  of  their  subscribing  their  names  to  the  policy,  to  indemnify 
the  assured  against  loss  by  the  perils  of  the  sea  in  respect  of  ship, 
freight,  or  cargo.  But  this  statement  must  be  taken  with  the 
qualification  that  the  parties  may  agi'ee,  either  at  the  time  of 
making  the  policy  or  afterwards,  in  estimating  the  value  of  the 
thing  insured,  so  that  on  a  total  loss  the  assured  is  entitled  to 
receive  that  amount,  be  it  more  or  less  than  the  true  value  of  the 
thing.*  A  policy  in  which  the  value  of  the  thing  insured  is  not 
stated  is  an  **  open  "  policy,  and  in  case  of  loss  the  value  must 
be  proved  :  if  the  value  is  stated,  the  policy  is  "  valued,"  and  the 
value  agreed  upon  is  conclusive  between  the  parties  in  case  of 
loss  of  the  thing  insured  ;^  but,  though  the  valuation  is  conclusive 
for  the  purposes  of  the  contract  and  of  all  rights  arising  there- 
from, it  is  not  so  for  purposes  collateral  to  it ;  as,  for  instance, 
where  by  reason  of  an  Act  of  the  Legislature  of  a  foreign  state 
the  assured  is  entitled  to  some  additional  indemnity.^ 

A  marine  policy  is  a  contract  of  indemnity;  and  "the  general 
rule  of  law  is  that,  where  there  is  a  contract  of  indemnity  (it 


»  45  &  46  Vict.  c.  75,  s.  11. 

2  ReSeyton,  34  Ch.D.511 ;  He  Dames, 
[1892]  1  Ch.  90  ;  Re  Broione,  [1903]  1 
Ch.  188  ;  Re  Griffiths,  id,  789. 

'  See  Amould  on  Marine  Insurance  ; 
1  Mande  k  Pollock,  438  et  seq, 

*  Irving  v.  Manning,  1  H.  L.  C.  307. 


*  Forbes  v.  Aspinall,  13  East,  826; 
12  R.  R.  352  ;  Barker  v.  Janson,  L.  B. 
8  C.  P.  308  ;  LidgeU  v.  Seeretan,  6  Id. 
616  ;  The  Main,  [1894]  P.  820. 

*  Bumand  v.  Rodocanachi,  7  Ar). 
Cas.  833. 
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matters  not  whether  it  is  a  marine  policy,  or  a  policy  against  fire     Chap.  X. 

on  land,  or  any  other  contract  of  indemnity)  and  a  loss  happens,  " 

anything  which  reduces  or  diminishes  that  loss  reduces  ordiminishes 

the  amount  which  the  indemnifier  is  bound  to  pay  ;  and,  if  the 

indemnifier  has  already  paid  it,  then,  if  anything  which  diminishes 

the  loss  comes  into  the  hands  of  the  person  to  whom  he  has  paid 

it,  it  becomes  an  equity  that  the  person  who  has  already  paid  the 

full  indemnity  is  entitled  to  be  recouped  by  having  that  amount 

back.'*^     The  contract  "  means  that  the  assured,  in  case  of  a  loss 

against  which  the  policy  has  been  made,  shall  be  fully  indemnified, 

but  shall  never  be  more  than  fully  indemnified.      That  is  the 

fundamental  principle  of  insurance."-     If,  therefore,  the  assured 

has  efiected  several  policies  on  the  same  ship  or  cargo,  he  cannot 

recover  in  all  more  than  the  amount  of  his  loss,  or  the  **  valued  '* 

amount,  as  the  case  may  be.* 

At  common  law  it  was  not  necessary  that  the  assured  should  Interest  of 
have  any  interest  in  the  thing  assured,  but  he  had  to  prove  his 
interest  unless  the  words  **  interest  or  no  interest  *'  were  inserted 
in  the  policy .**    In  1745,  however,  wager  policies,  as  they  are 
called,  upon  British  ships,  or  cargoes  thereon,  were  prohibited  by  19  Geo.  2, 
19  Geo.  2,  c.  37.^  ^-  ^^' 

Foreign  ships  are  not  included  within  the  statute,  and  insur- 
ances thereon  without  interest  continued  valid,  provided  that  it 
was  stated  in  the  policy  to  be  made  "interest  or  no  interest."* 
Such  insurances,  however,  are  probably  now  void  under  8  &  9 
Vict.  c.  109. 

Assurances  made  by  or  for  the  owners  of  private  ships  of  war 
fitted  solely  to  cruise  against  the  enemies  of  the  Crown  were 
excepted;^  and  also  assurances  on  merchandises  or  effects  from 
any  places  in  Europe  or  America  in  the  possession  of  the  crowns 
of  Spain  or  Portugal.® 
The  assured  need  not  have  any  interest  in  the  thing  insured  at 

*  Per  Lord  Blackburn,  Bumand  v.  per  Lord  Hardwicke,  L.C.,  Scullers'  Co, 
Mocanachi,  7  App.  Cas.  339.  v.  Badcock,  2  Atk.  656. 

'  Per    Brett,    LJ.,      CasteUaU     v.  '  ^ee  Gedge  v.  R&yal  Exeh.  Ass.  Corp,, 

PresUm,  11  Q.  B.  D.  386.  t^^^^l  2  Q.  B.  214. 

I  T^-          n-  r     J         •.  xr    1. 1>  u  '  ^«  Thellussan  y,  Fletcher,  1  Doug. 

*  Inxn^  y.  Richardson,  1  M.  &  Rob.  «,  ^  .  ^,^„a,    .  „    v,.  4       o  m   t>    ,  o 
K^.  9«  D   i>    rA-i      XT    St.    ^  V    1     J  ^*^5  Craufurd  v.  Hunter,  8  T.  R.  13; 
ibi,  36  R,  R.  541  ;  North  of  England  1  -o  x>  kt^  .  rt      •          xr    ^     *>  m       J 
r^  rr  j^  s         T    «   c  r.   t>   oZ  4  R.  R.  576    Cousins  v.  Nantes,  3  Taunt. 
Oo.  V.  Armiroiig,  L.  R.  5  Q.  B.  244.  ^jg  ;  12  R.  R.  696. 

*  Lvcenay.  Craufurd,  3  B.  &  P.  75  ;  7  19  Geo.  2,  c.  37,  8.  2. 
2B.  4  P.  N.  R.  269,  321 ;  6  R.  R.  623  ;  «  S.  3. 
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the  time  when  the  polic}'  is  issued ;  it  is  sufficient  if  he  is  interested 
at  the  time  of  the  loss/  or  even  at  any  time  before  the  loss  daring 
the  voyage,^  and  he  may  recover  in  respect  of  damage  done  to 
goods  sold  to  him  on  the  voyage,  not  known  to  him  at  the  time 
when  he  purchased  them,  if  the  policy  is  upon  the  goods  "lost  or 
not  lost." ^ 

An  insurable  interest  is  "  a  right  in  the  property  or  a  right 
derivable  out  of  some  contract  about  the  property,  which  in  either 
case  may  be  lost  upon  some  contingency  affecting  the  possession 
or  enjoyment  of  the  party."* 

An  interest  to  be  insurable  must  be  such  that  the  peril  insured 
againstwould  by  its  proximate  effectdamage  that  interest.*  Policies 
which  contravene  the  statute,  being  made  "interest  or  no  interest/* 
are  called  "honour"  policies.* 

The  assured  generally  employs  a  broker  to  effect  the  policy, 
and  the  latter  is  personally  liable  to  the  underwriter  for  the 
premiums.^  The  broker  has  a  lien  on  the  polic}"  effected  by  him, 
and,  if  he  was  employed  directly  by  the  assured,  his  lien  extends 
to  the  general  balance  due  to  him.® 

A  memorandum  of  an  intended  polic}',  generally  called  "  the 
slip,*'  is  initialled  by  the  underwriters.  The  slip  is  in  practice  the 
complete  contract  between  the  parties,  and  the  assured  need  not 
communicate  to  the  underwriters  facts  coming  to  his  knowledge 
between  the  initialling  of  the  slip  and  the  issue  of  the  policy.* 

A  contract  of  sea  insurance  must,  in  order  to  be  valid,  be 
expressed  in  a  policy  of  sea  insurance.^^  The  policy  must  specifv 
the  "usual  style  and  firm  of  dealing  of  one  or  more  of  the  persons 
interested,  or  of  the  consignor  or  consignee  of  the  property 
insured,  or  of  the  person  residing  in  Great  Britain  who  receives 
the  order  for  effecting  the  policy,  or  of  the  person  who  gives  the 
order  to  the  agent  immediately  employed  to  effect  it."^^ 


1  Mind  V.  Wilkinsony  2  Taunt.  237  ; 
11  R.  R.  551.  See  lower  Mine  Assoc, 
V.  Sedgvrick,  [1899]  1  Q.  B.  179. 

2  Sparkea  v.  Marshall,  3  Scott,  172 : 
42  R.  R.  725. 

»  Sutherland  Y.  PraU,  11  M.  &  W.  296. 

<  Luceiw,  V.  Crau/urd,  2  B.  &  P.  N.  R. 
269,  321,  6  R.  R.  623,  per  Lord  Eldou. 

*  SeagravcY.  Union  Marine  Inace,  Co., 
L.  R.  1  C.  P.  820. 

«  See  Hoddick  v.  IndemnUi/  Co.,  [1895] 
2  Q.  B.  380. 


'  Jenkins  v.  Power,  6  M.  &  S.  2S7|; 
18  R.  It.  376  ;  Poicer  v.  Butcher,  10  R 
&  C.  340 ;  34  R.  R.  432  ;  Universo  Co. 
V.  Merchants*  Co.,  [1897]  2  Q.  B.  98. 

»  Ante,  p.  40 ;  Olive  y.  Smith,  5 
Taunt.  56. 

*  Lishman  v.  Maritime  Co.,  L.  R.  10 
C.  p.  179. 

w  54  k  55  Vict.  c.  89,  ss.  91—95 ; 
Hmne  Co,  v.  Smith,  [1898]  .2  Q.  B.  351. 

"  28  Geo.  3,  c.  56. 
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Where  the  policy  relates  to  a  particular  ship,  or  to  goods  to  be  Chap.  X. 
shipped  on  a  pailicular  ship,  it  is  the  practice  to  insert  the  name 
of  the  ship ;  but  this  is  not  necessary.^  Sometimes  a  policy  is 
effected  on  goods  to  be  shipped  **  by  any  ship  or  ships."  Where 
a  policy  is  in  this  form,  the  risk  attaches  as  soon  as  the  goods  are 
shipped,  and  it  is  the  duty  of  the  assured  to  declare  the  name  of  the 
ship  to  the  underwriter.^  The  policy  must  specify  the  particular 
risk  or  adventure,  the  names  of  the  subscribers  or  underwriters, 
and  the  sum  or  sums  insured,  under  pain  of  being  void.^ 

The  policy  may  be  made  for  a  specified  voyage,  or  for  any  "Voyage" 
number  of  voyages,  in  either  of  which  cases  it  is  called  a  "voyage  ?^  ^* 
policy,"  or  for  any  time  not  exceeding  twelve  months,*  when  it 
is  called  a  **  time  policy;"  or  for  a  voyage  and  also  for  time,  as  for 
instance,  "from  Dover  to  Calais  and  back  for  a  year;"  a  policy  in 
this  form  is  called  a  mixed  policy.^ 

Re-insurance  is  where  an  underwriter  procures  another  under- 
writer to  insure  the  whole  or  part  of  the  sum  that  he  has  insured. 
Double  insurance  is  where  the  same  risk  is  insured  twice,  in 
which  case  the  total  amount  of  the  insurance  may  exceed  the 
value  of  the  interest  of  the  assured.  In  this  case  he  can  proceed 
on  either  policy,  leaving  the  underwriters  who  pay  to  sue  the 
other  underwriters  for  contribution.^ 

The  usual  risks  insured  against  are  *' perils  of  the  sea,"^  fire.  Risks  insured 
barratr}%  and  capture  or  detention.     "  Barratry  "  is  every  species  *^* 
of  fraud  or  knavery  committed  by  the  master  or  crew  to  the  pre- 
judice of  the  assured.*     The  underwriter  is  liable  if  the  loss  is 
directly  caused  by  the  peril  insured  against,  though  it  would  not 
haTe  occurred  but  for  the  concurrent  action  of  some  other  cause.® 

If  the  loss  is  directly  caused  by  a  peril  insured  against,  the 
underwriter  is  liable  though  there  has  been  negligence  or 
misconduct  on  the  part  of  the  assured.^^ 


Re-insurance. 


Double 
insurance. 


^  LeMesurier  v.  Vaughan,  6  East,  382  ; 
8  R.  R.  500. 

-  loaidea  v.  Pacific  Inmirance^  L.  B. 
6Q.B.674. 

*  54  &  55  Vict.  c.  39,  s.  93.  In  practice 
etch  underwriter  writes  opposite  to  his 
Mme  the  sum  for  which  lie  is  to  be  liable. 

*  lb.  8.  93.  See  Royal  JSxch,  Ats. 
Cwp.  V.  Sjoforsakrings,  [1902]  2  K.  B. 
384;  audi  Ed.  7,  c.  7,8.  11. 

'  See  as  to  mixed  policies,  Gambles  v. 
Marine  Co,  of  Bombay,  1  Ex.  D.  8. 
G.P.P. 


«  Newby  v.  Reed,  1  W.  Bl.  416. 

7  See  Hamilton  v.  Pandorft  12  A.  C. 
526. 

»  See  Earle  v.  Rowcro/t,  8  East,  134  ; 
9  R.  R.  385. 

®  Dudgeon  v.  Pembroke,  2  App.  Cas. 
284 ;  Shelboume  v.  Laio  Investment 
Corp.,  [1898]  2  Q.  B.  626. 

'®  Stnall  V.  United  Kingdom  Assoc,, 
[1897]  2  Q.  B.  311  ;  Trinder  v.  Thames 
^s-wc,  [1898]  2  Q.  B.  114.  See  Price  v. 
Union  Co.,  [1903]  1  K.  B.  750. 

10 
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The  most  common  forms  of  insurance  are  on  the  ship  or  goods, 
on  "  furniture,"^  on  the  profits  to  accrue  from  the  cargo,  which 
may  be  described  as  ** profits"  generally,*  on  "profits  on 
charter,"'^  on  the  freight,*  on  money  advanced  by  the  captain 
during  the  voyage  for  the  use  of  the  ship,  on  *'  commissions  and 
privileges"  due  to  him  or  to  the  consignee,^  on  money  advanced 
on  bottomry  or  respondentia,^  and  on  the  master's,^  but  not  the 
seamen's  wages.^  Insurances  may  also  be  effected  on  goods 
intended  to  be  smuggled  contrary  to  the  laws  of  a  foreign  state,' 
and  on  the  goods  of  a  neutral  being  carried  to  an  enemy's  country, 
not  being  contraband  of  war,^^  and  even  on  contraband  of  war 
carried  from  one  neutral  port  to  another.^^ 

Where  the  policy  is  a  "  voyage  "  or  "mixed  "  policy,  the  voyage 
must  be  accurately  described.  If  the  insurance  is  for  a  particular 
voyage,  the  risk  does  not  attach  until  that  particular  voyage  is 
commenced.^*  If  the  insurance  is  "  from  "  a  port,  the  risk  does 
not  attach  until  the  ship  sails  ;  but  if  it  is  "  at  and  from,"  she  b 
protected  while  in  the  port.^^  If  the  voyage  is  to  a  country 
generally,  it  terminates  on  the  arrival  at  any  port  in  that 
country ;  if  to  a  named  port,  it  terminates  on  the  mooring 
of  the  ship  at  the  port  in  the  usual  place  for  discharge  of 
cai'go.^*  In  a  time  policy  the  risk  attaches  from  the  time 
mentioned  in  the  policy. 

The  policy  becomes  void  if  there  is  an  unreasonable  delay  in 
commencing  the  voyage ;  ^^  or  if  there  is  an  improper  deviation 
from  the  usual  course  of  the  voyage,^* 


1  Hogarth  v.  Walker,  [1900]  2  Q.  B. 
283. 

*  £ijre  V.  Glover,  16  East,  218. 

3  Ai/ar  V.  Blundclly  [1896]  1  Q.  B. 
123. 

^  Forbes  v.  Aspinall,  13  East,  323 ; 
13  R.  R.  801  ;  Rankin  v.  Potter,  L.  R. 
6  H.  L.  83  ;  The  Bedaicin,  [1894]  P.  1  ; 
Benaaude  v.  Thames  Co,,  [1897]  A.  C. 
609  Tunibull  v.  Bxdl  Assoc.,  [1900]  2 
Q.  B.  402. 

*  Gregory  v.  Christie^  3  Doug.  419  ; 
King  v.  Glover,  2  N.  R.  206 ;  Flint  v. 
Le  Mesurier,  2  Park  on  Insurance,  403. 

*  AnU,^^,  118,  119  ;  Glovers.  Black, 
3  Burr.  1394 ;  Price  v.  Maritime  Co,, 
[1901]  2  K.  B.  412. 

"  King  v.  Glover,  sup. 


8  Webster  v.  De  Tastet,  7  T.  R.  157 : 
4  R.  R.  402. 

•  Blanche  v.  Fletcher,  1  Doug.  251. 

w  Barker  v.  Blakes,  9  East,  288 ;  9 
R.  R.  658. 

"  Ifobbsv.Henmng,  17C.  B.  N.  S.  791. 

"  Simon  v.  Sedgwick,  [1893]  1  Q.  B. 
303. 

"  Haughton  v.  Empire  Co.,  L,  R,  I 
Ex.  206  ;  The  Copernicus,  [1896]  P.  287  : 
HydamM  Co,  v.  Indemnity  Co.,  [1895] 
1  Q.  B.  600. 

1*  Sttme  V.  Marine  Co.,  1  Ex.  D.  81  ; 
Camden  v.  Cowley,  1  W.  BL  417. 

"  Palmer  v.  Marshall,  8  Bing.  817 ; 
84  R.  R.  628  ;  Maritime  Co.  v.  Steams, 
[1901]  2  K.  B.  912. 

i«  Lavabre  v.  Wilson,  1  Doug.  291. 
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The  policy  generally  contains   what  is    called    the   "suing     Chap.  X. 
and  labouring"   clause,  which   provides  that,   in  case  of  loss  i«  suing  and 
or  misfortune,  the  assured  may  "sue,  labour  and  travel"  for  the  labouriDg" 
defence  or  recovery  of  the  ship  or  goods  without  prejudice  to 
the  insurance,   and  that  the   underwriters    are   to   contribute. 
The  meaning  is  that  where   unusual  labour  and   expense  are 
rendered    necessary,    owing    to    a    peril    insured    against,    to 
prevent  a  loss  insured  against,  the  underwriters  will  contribute, 
as  persons  benefited  by  the  expenditure,  in  the  proportions  in 
which  they  would  have  had  to   pay  the  loss  which  is  avoided 
by  the  expenditure.^ 

The  policy   invariably   contains  the  "memorandum,"  which  "Memoran- 
providesthat:— .  ^"""^ 

(1.)  Specified  goods  are  "warranted  free  from  average,  unless 

general,  or  the  ship  be  stranded." 
(2.)  Other  specified  goods  are  warranted  free  from  average  under 

5  per  cent. 
(3.)  All  other  goods,  and  also  the  ship  and  freight,  are  war- 
ranted free  from   average   under  8  per  cent.,   unless 
general,  or  the  ship  be  stranded.^ 
A  loss  is  said  to  be  total  where  the  thing  insured  is  totally  "  Total  loss." 
destroyed,  or  where  it  is  damaged  to  such  an  extent  as  to  justify 
the  owner  in  abandoning  it  to  the  underwriters ;  it  is  said  to  be 
"partial"  where  the  thing  is  only  partially  damaged,  or  where  "Partial 
the  assured  is  liable  to  contribute  in  respect  of  it  towards  general  ^^^•" 
average. 

A  total  loss  is  said  to  be  constructive  where,  though  the  thing  Constructive 
insured  exists,  it  is,  by  plunder,  capture,  or  the  like,  lost  to  the  ^^^  ^^^' 
owners,^  and  notice  of  abandonment  is  given  to  the  underwriters. 
The  restoration  of  the  thing  insured  after  the  commencement  of 
an  action  upon  tlie  policy  will  not  prevent  the  assured  recovering 
as  for  a  total  loss.^ 
Upon  abandonment  the  underwriters  are  entitled  to  the  things 


^  Kidsion  v.  Empire  Co.,  L,  R.  1  C.  P.  English,  dx.  Co.,   L.  R.  5  Q.  B.   599  ; 

535;  2  Id.  857  ;  Meyer  v.  Ralli,  1  C.  P.  AlUn  v.  Sugrue,  8    B.   &  C.  561  •    32 

=  W  «,i^,  p.  121,  as  to  general  and  ^^^ »    Anderson  v.    Boyal,  d:e.    Co.,   7 

particular  average.  •^^^»  ^^  J   8  K.  E.  689  ;  Famioorth  v. 

'  See,  for  example,  Blairmore  Co.  v.  Syde,  18  C.  B.  N.  S.  835. 

Macredie,  [1898]   A.    C.   593.     Goss  v.  *•  Buys  v.  Itoyal  Exdiange  Assuranrn 

W'dktr,^    2    Burr.     683  ;    Strings*    v.  Co.,  [1897]  2  Q.  B.  135. 

10(2) 
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insured  and  all  profits  arising  therefrom  as  from  the  time  when 
the  loss  occurred.^ 

The  ordinary  test  by  which  the  loss  of  a  ship  is  determined  to 
be  constructively  total  or  only  partial  is  whether  a  prudent  owner, 
who  had  not  insured,  would  repair;  if  he  would  not,  the  loss 
is  total.- 

The  term  "warranty,"  as  used  with  reference  to  policies  of 
assurance,  bears  a  meaning  different  from  that  which  it  bears  in 
a  contract  for  sale.^  In  a  policy,  "  warmnty  "  means  an  assertion 
on  the  part  of  the  assured,  either  contained  in  or  implied  by 
the  policy,  on  the  truth  or  performance  of  which  the  liability 
of  the  underwriters  depends :  so  that,  if  the  warranty  is  broken, 
the  underwriters  are  not  liable  in  case  of  loss,  even  if  the  loss 
be  unconnected  with  the  breach.*  In  other  words,  a  warranty 
forms  part  of  the  contract. 

The  meaning  of  "representation,"^  as  used  in  assurance  law, 
is  a  statement  made  by  the  assured  to  the  underwriter  at  the 
time  of  making^  or  during  the  negotiation  for  the  policy,"  of 
some  fact  connected  with  the  proposed  risk,  which,  even  if 
included  in  the  policy,  is  not  one  of  its  terms,  and  therefore 
need  not  be  strictly  complied  with ;  but  if  material  and  untrue 
it  will  avoid  the  policy.^ 

A  voyage  policy,  but  not  a  time  policy,  implies  a  warranty  that 
the  vessel  is  seaworthy  at  the  commencement  of  the  risk ;  •  but 
even  in  the  case  of  a  time  policy,  the  owner  cannot  recover  if  he 
knowingly  and  wilfully  sends  his  ship  to  sea  in  an  unseaworthy 
condition.^^ 


1  The  Red  Sea,  [1896]  P.  20. 

2  Allen  V.  Sugrue,  8  B.  &  C.  661  ; 
32  R.  R.  483  ;  Blairmoi'e  Co,  v. 
Macredie,  [1898]  A.  C.  598  ;  Any  el  v. 
Merchants'  Co.,  [1903]  1  K.  B.  811; 
Francis  v.  Boulton,  73  L.  T.  578,  as  to 


3  Ante,  p.  67.  As  to  the  warranties 
implied  when  policies  are  effected,  and 
their  breach,  see  notes  to  Dixon  v.  Sadler, 
and  Wodridge  v.  Boydell,  Tudor's  L.  C. 
Merc.  Law,  136  ;  as  to  total  loss  and  the 
law  of  abandonment,  see  Roux  v.  Sal- 
vador, Id.  184  ;  as  to  the  underwriters' 
liability,  or  *'  adjustment  of  avei-age," 
^ee  Levis  v.  Rnckcr,  Tudor's  L.  C  Mei-o. 
Law,  246  ;  and  as  to  return  of  premiums 


where  the  underwriters  are  not  liable, 
see  Tyrie  v.  Fletcher,  Id.  265. 

*  Pawson  V.  Watsmi,  2  Cowp.  785 ; 
De  Hdhn  v.  HaHley,  1  T.  R.  843 :  2 
T.  R.  186  ;  1  R.  R.  221  ;  Woolmer  t. 
Muilnian,  3  Burr.  1419  ;  Rich  v.  Parker, 
7  T.  R.  705  ;  4  R.  R.  552. 

'  As  to  misrepresentation,  see  ante, 
p.  65. 

*  Dawson  v.  AUy,  7  East,  867. 

'  Edvxirds  v.  F'ootner,  1  Camp.  530. 

8  Paxoson  v.  Watson,  2  Cowp.  78r» : 
Behn  v.  Bumess,  1  B.  k  S.  877  ;  8  /</. 
751. 

*  Greenock  Co.  v.  Maritime  Co.,  [1903] 
2  K.  B.  657. 

10  Oibwn  V.  Small,   4  H.  L.  C.  3.';3; 
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A  ship  is  not  seaworthy  if  it  is  not  in  a  "  fit  state,  as  to  repairs,     Chap.  Z. 
equipment  and  crew,  and  in  all  other  respects,  to  encounter  the 
ordinary  perils  of  the  voyage."^ 

By  "adjustment"  is  meant  the   settlement  in   case  of  loss  "AdjuBt- 
between  the  assured  and  the  underwriters  of  the  amount  to  be 
paid  by  each  underwriter. 

First.  In  the  case  of  a  valued  policy,  if  the  loss  be  total,  the 
whole  sum  mentioned  in  the  policy  must  be  paid ;  if  the  loss  be 
partial,  the  sum  to  be  paid  bears  the  same  ratio  to  the  value 
named  in  the  policy  as  the  diflference  at  the  port  of  delivery 
between  the  price  of  the  goods  damaged  and  the  price  of  sound 
goods  of  a  similar  nature  bears  to  the  latter  price ;  if  some  only 
of  the  goods  be  totally  lost,  the  sum  to  be  paid  bears  the  same 
ratio  to  the  sum  mentioned  in  the  policy  as  the  actual  value  of 
the  goods  lost  bears  to  the  actual  value  of  the  cargo.- 

Second.  Under  an  open  policy,  in  case  of  partial  loss  to  a  ship, 
an  arbitrary  rule  is  adopted  of  making  the  underwriters  pay  only 
two-thirds  of  the  costs  of  repairs.  If  the  policy  be  on  goods  and 
the  loss  be  total,  the  amount  to  be  paid  is  the  price  at  which 
they  were  invoiced  when  loaded  on  the  ship,  together  with  the 
premium  on  insurance,  and  commission.^  If  the  loss  be  pai'tial, 
the  underwriter  pays  the  same  ratio  of  the  invoice  price,  adding 
to  it  premium  and  commission,  as  the  selling  price  of  sound 
goods  bears  to  the  selling  price  of  damaged  goods  at  the  port 
of  delivery.* 

The  question  of  the  assignment  of  policies  has  been  dealt  with 
in  a  former  chapter.^ 

Fire  Assurance. 

Policies  of  fire  assurance  "are  not,  in  the  nature  of  them,  Policies  of  firt 
assignable,  nor   intended  to  be  assigned,  from   one   person  to  a^«*»^ce. 


l>'tdgw)i  V.   Ptmlroke,  L.   R.   9   Q.  B.  R.  R.  671  ;  Tohin  v.  Harford,  17  C.  B. 

581 ;  1  Q.  B.  D.  96  ;   2  App.  Cas.  281 ;  N.  S.  628. 

^^fl^T^-^'T^^  Vcn^o'nV^A    u  '  ^"^'^  ^-  ^^^^^^.  12  East,  639;   11 

Rtdley  V.  PUiknty,  [1892]  1  0-  B.  jj   j^  5^5 

^ ;  BaHaiUyne  v.  MackimioH,  [1896]  2 

Q-  B.  455 ;   Sleigh  v.   Tyscr,   [1900]  2  ^  ^^^^'*  v-  ^^^^^  ^^^P-  >   ^yo,ldron  v. 

^-  B.  333;  Rathbone  v.  Maclver,  [1903]  (^"oomhe,  3  Taunt.  162  ;  12  R.  R.  629  ; 

2K.  B.  378.    Seejws^,  426,  u  4.  ^"'^  ^*  ^'  ^^*  Inmrance  Co,,  L.  R.  8 

•  Uwis  Y,    Rucker,    2    Burr.   1167;  ^'- P- 552. 

(^oldsmid  V.  GillUs,  4  Taunt.  803 ;  14  ^  Ante,  p.  133. 
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another,  without  the  consent  of  the  office,"^  nor  have  they  been 
made  assignable  by  statute.  Upon  a  sale  of  the  property  insured, 
no  interest  in  the  policy-  or  insurance  moneys  passes  to  tlie 
purchaser  unless  it  has  been  so  agreed.^ 

They  are  contracts  of  indemnity,  the  assuror  engaging  to  make 
good,  within  certain  limited  amounts,  the  losses  sustained  by  the 
assui*ed  in  their  buildings  and  eflfects.^  And  it  follows,  as  in 
other  contracts  of  indemnity,  that,  upon  payment  of  the  amount 
of  the  loss,  the  assuror  is  entitled  to  be  put  in  the  place  of  the 
assured,  and  to  succeed  to  all  the  ways  and  means  by  which  the 
assured  might  have  protected  himself  against  or  reimbursed  himself 
for  the  loss.*  Therefore,  after  a  contract  for  sale  of  property 
insured  under  which  the  purchaser  is  not  entitled  to  the  benefit 
of  the  insurance,  the  vendor,  if  he  is  paid  the  full  purchase-money 
without  abatement,  cannot  also  recover  or  retain  the  insurance 
money,  for  he  has  suffered  no  loss.^  And,  as  in  all  cases  of 
assurance,  whether  on  lives,  ships,  or  other  things,  the  assuror 
must  be  informed  by  the  party  effecting  the  assurance  of  all 
material  facts  affecting  the  subject-matter.* 

It  is  necessary  that  the  party  insuring  should  have  an  interest 
or  property  at  the  time  of  insuring,  and  at  the  time  the  fire 
happens.^ 

In  1774  the  statute  14  Geo.  8,  c.  78,®  was  passed,  which,  in 
case  of  fires  within  the  City  of  London  and  certain  other  limits, 
enabled  and  required  the  assurors  to  expend  the  insurance  money 
upon  the  property  upon  request  by  any  person  interested  in  the 
property  or  upon  suspicion  of  arson.  It  has  been  held  that  these 
provisions  are  not  confined  to  property  within  the  places  mentioned 
in  the  Act,  but  ai'e  of  general  application.*  The  section  does  not 
apply  to  insurances  of  chattels.^*^ 


1  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431 ; 
quoted  by  Lord  Hardwicke  in  Sadler s* 
Co.  V.  Badcock,  2  Atk.  557. 

2  Raipicr  V.  Prcstmi,  18  Ch.  D.  1. 

'  Dalbt/  V.  IiuliUy  <t-c.  Assurance  Co,^ 
15  C.  B.  887,  per  Parke,  B.  See  ante, 
p.  138. 

<  Darrell  v.  Tlbhitts,  5  Q.  B.  D.  560  ; 
per  Cairns,  L.  C,  Simpson  v.  Thomson^ 
8  App.  Cad.  284  ;  TVest  of  England  Co.  v. 
Isaacs,  [1897]  1  Q.  B.  226  ;  ante,  p.  142. 


*  Castellain  v.  Preston,  11  Q.  B.  D. 
380. 

*•  Liiidenav  v.  Deshorongh,  8  B.  &  C. 
586. 

7  Sadlcrs'  Co.  v.  Bad<'ocl\  2  Atk.  555  ; 
Rayner  v.  Preston,  18  Ch.  D.  1,  7.  And 
see  14  Geo.  8,  e.  48,  ante,  p.  140. 

«  S.  83. 

»  Exji.  Gorcley,  4  De  G.  J.  k  S.  477. 
But  see  Westminster  Fire  Ofice  v.  Glat- 
goir,  dx,  Soc.,  18  App.  Cas.  699. 

It*  Lees  V.  WhiUlcy,  2  Ea\.  143. 
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CHAPTER  XI. 

DEBTS — GUARANTEES. 

Debts. 

A  DEBT  is  an  ascertained  sum  of  money  due  from  one  person  to    Chap.  XL 
another.     As  a  debt  must  be  an  ascertained  sum,  damages  that  ^^^t  must 
may  be  recovered  in  an  action  are  not  a  debt  until  their  amount  is  be  ascertained 
ascertained  by  judgment.^     As  the  money  must  be  due,  rent,  or  due."" 
the  gale  of  an  aimuity,  is  not  a  debt  till  it  becomes  due.^    But  a 
debt  is  not  the  less  a  debt  because  the  payment  is  deferred  until 
the  happening  of  an  event  which  must  happen.^     On  the  other 
hand,  a  contract  to  pay  a  certain  sum  of  money  on  the  happening 
of  an  event  which  may  never  happen  does  not  create  a  debt  unless 
and  until  the  event  happens.*    A  liability  of  this  nature  is  some- 
times called  a  contingent  debt.     A  contract  to  lend  money  does  Contract  to 
not  create  a  debt,  and  if  the  money  is  not  lent  the  intended  ^^nd  money, 
borrower  is  only  entitled  to  damages  for  the  actual  loss  caused 
by  the  breach  of  contract.^ 

An  "  equitable  debt "  is  a  liquidated  sum  of  money  owing  in  Equitable 
equity  from  one  person  to  another,*  e.g.,  where  a  trustee  holds  a  ^®^*** 
sum  of  money  in  trust  for  his  cestui  qui  trust  absolutely ;  but  "  a 
trustee  is  not  an  equitable  debtor  to  the  cestui  que  tinist  until  there 
is  money  in  his  hands  which  he  ought  to  pay  to  his  cestui  que  trusts 
or  until  he  has  made  himself  personally  liable  to  pay  money  to  his 
ce%tu.i  que  trust  by  reason  of  some  breach  of  tinist  or  default  in  the 
performance  of  his  duties  as  trustee."^ 

1  Be  CharUs,  14  East,  197  ;  Jones  v.       the  context ;  Ex  p,  Knnp,  9  Ch.  383  ; 
Thmfwa,  £.  B.  &  £.  63.  Re  Stockto^i,  dc,  Co.,  2  Ch.  D.  103. 

'  See  Co.  Litt.  292  b.     See  per  Lind-  **  ^  P   JCemp,  sup.  ;  Booth  v.  Trail, 

ley,  L  J.,  TFebb  v.  SUntoi^  11  Q.  B.  D.       ^\^'  I^-  D.  8. 

50-  *  South  African  Ta-ritoines  v.    Jral- 

linqton,  [1898]  A.  C.  809. 
Co.  Litt  292  b  ;   Goss  v.  Nelson,  1  e  p^r  Lindley,  L.  J.,  JFebb  v.  Stenton, 

Burr.  226.     **Due*'   may  mean  either      gup. 
"owing"   or   ** payable,"    according  to  ^  Per  Fry,  L.  J.,  Id.  p.  530. 
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A  married  woman  is  not  in  the  position  of  an  ordinary  debtor, 
even  though  she  has  separate  estate  ;^  she  cannot  be  made  a 
bankrupt  unless  she  trades  separately,^  and  she  cannot  be  committed 
to  prison  under  the  Debtors  Act.^ 

It  has  never  been  the  practice  by  our  law  to  allow  interest  upon 
all  debts  merely  on  the  ground  of  delay  in  payment,*  whether 
upon  money  lent  or  money  due  for  goods  sold,°  unless  by  agree- 
ment or  mercantile  usage ;  nor  at  common  law  could  damages  be 
given  for  non-payment  of  such  debts.  But  interest  may  be  pay- 
able on  debts — (1)  at  common  law ;  (2)  in  equity,  in  cei*tain  cases; 
(8)  as  damages,  by  statute.^ 

(1)  At  common  law,  and  in  equity,  following  the  law,^  interest 
is  not  payable  on  a  debt  except  (i)  under  an  express  contract  to  pay 
interest ;  (ii)  under  a  contract  implied  from  the  course  of  dealing 
between  the  parties  ®  or  the  usage  of  trade ;  (iii)  under  a  written 
contract  to  pay  a  sum  of  money  on  demand,  or  on  a  certain  day, 
interest  is  payable  as  from  the  time  of  demand  made,  or  from  the 
day  appointed  for  payment;*  (iv)  by  the  usage  of  trade,  where 
the  debt  is  secured  by  a  bill  of  exchange  or  promissory  note.^*^ 

(2)  Interest  is  payable  in  equity  on  money  wrongfully,  fraudu- 
lently, or  vexatiously  withheld,^^  and  equity  usually  decreed 
interest  in  cases  of  purely  equitable  demands — for  instance,  in 
suits  against  trustees  who  misapply  trust  moneys,  and  in  suits 
for  equitable  waste  ;^^  or  where  money  would  have  become  payable 
as  an  ascertained  sum  under  a  contract  if  the  defendant  had  not 
wrongfully  prevented  anything  from  becoming  due ;  in  which  case 
the  sum  would  be  treated  as  a  debt  in  equit}^  though  it  is  not  a 


1  Re  OHssell,  12  Ch.  D.  490,  per 
Cotton,  L.  J.  ;  PcUm  v.  Harrison^  [1892] 
1  Q.  B.  118. 

3  Re  Lyiies,  [1893]  2  Q.  B.  113  ;  i?<; 
Hmeit,  [1895]  1  Q.  B.  328;  Re  A 
Debtor,  [1898]  2  Q.  B.  676  ;  Re  Frances 
Uandford  dc  Co,,  [1899]  1  Q.  B.  666  ;  Re 
Woraley,  [1901]  1  K.  B.  309. 

3  Scott  V.  Morley,  20  Q.  B.  D.  120. 

*  Per  Kay,  L.  J.,  Z.  C.  di  D.  R,  Co. 
V.  S.  E.  R,  Co,,  [1892]  1  Ch.  148; 
[1893]  A.C.  429. 

*  Calton  V.  Bragg,  15  East,  223  ;  13 
R.  R.  451 ;  Re  Edtcards,  61  L.  J.  Ch.  22. 

*  See,  as  to  interest,  Leake  on 
Contnicts,  Pt.  V.  Ch.  I.  s.  4,  pp.  780 
et  seq* 


7  Wehster  v.  British  Empire  Co.,  15 
Ch.  D.  178,  where  the  cases  are  col- 
lected;  and  L.  C.  <fc  D,  R,  Co.  v. 
S.  E.  R.  Co.,  mp. 

8  Higgim  v.  Sargtnt,  2  B.  &  C.  348 ; 
26  R.  R.  379  ;  i2c  Anglesey,  [1901]  2  Ch. 

548. 

*  Lowndes  \.  Collens,  17  Ves.  27. 

w  Calton  V.  Bragg,  15  East,  223 ;  13 
R.  R.  451. 

"  Meredith  v.  Bowen,  1  Keen,  270 ; 
Pearse  v.  Green,  1  Jac.  &  W.  135 ;  20 
R.  R.  258. 

»-  See  M.  L.  R.  P.  p.  46 ;  PhiUijps  v. 
Homfray,  [1892]  1  Ch.  465. 
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debt  at  law,  and,  if  it  would  have  carried  interest  in  case  it  had     Chap.  XL 
become  payable  at  law  under  the  contract,  interest  will  be  payable 
in  equity.^ 

If  in  any  settlement  or  contract  there  is  "  a  provision  that  a  ^^^^^ 
sum  of  money  is  to  be  charged  on  land  and  the  money  is  to  be  land. 
paid  at  a  fixed  time,  the  siun  itself  being  fixed,  then,  as  between 
the  owner  of  the  land  and  the  person  entitled  to  the  money, 
although  nothing  is  said  in  the  settlement  or  contract  as  to 
interest,  in  the  eye  of  a  Court  of  Equity,  from  the  date  fixed 
for  payment  of  the  money,  that  money  bears  interest  There 
might  be,  no  doubt,  circumstances  so  strong  as  to  negative  the 
presumption  that  interest  was  payable ;  but  certainly  this  is  the 
rule,  and  it  is  illustrated  by  loans  upon  the  security  of  a 
memorandum  of  deposit  of  title  deeds  of  land.  There  the  money 
so  charged  bears  interest  whether  there  is  an  express  provision 
for  payment  of  interest  or  not.  So  in  the  case  of  portions 
raisable  out  of  land  at  a  fixed  time  and  to  a  fixed  amount :  they 
certainly  bear  interest.  So  also  legacies  charged  on  land,  which 
stand  on  a  different  footing  from  legacies  not  so  charged,  carry 
interest  fi-om  the  death.'* - 

Trustees  or  executors  improperly  retaining  trust  moneys  instead 
of  investing  or  paying  them  over,  are  generally  charged  with 
shnple  interest,  and  in  some  cases  under  special  circumstances 
with  compound  interest.^ 

Where  the  condition  of  a  bond  is  for  repayment  of  a  sum  Bonder 
of  money  at  a  fixed  date  with  interest  thereon,*  or  where  there  deb^^^ 
is  a  covenant  in  a  mortgage  deed  for  payment  of  the  mortgage 
debt  at  a  fixed  date  and  of  interest  thereon  in  the  meantime, 
but  no  covenant  for  payment  of  any  subsequent  interest,  the  Court 
will  allow  subsequent  interest  at  the  same  rate,  but  apparently 
not  80  as  to  exceed  £5  per  cent^ 

(3)  By  the  Civil  Procedure  Act,  1833,*  upon  all  debts  the  jury  By  statute. 

^  PerLindley,  L.  J.,  in  L,  C,  «fc/>.  li,  »  He  JiobeHs,   14  Ch.  D.  49  ;  Ex  p. 

Co.  V.  S.  E,  R,  Co.,  [1892]  1  Ch.  140—  Farbcr,    17   Ch.   D.    191  ;    Mclkrsh  v. 

U3.  Brown,  45  Ch.  D.  225.     As  to  a  mort- 

*  PerRomer,  L.  J.,  Re  Drax,  [1903]  1  gagee's  right  to  six  months'  intei-est  in 

Ch.  781.  lieu  of  notice  to  pay  otf,  see   Smith  v. 

'  Seton,  1164 ;  Re  EmmeU,  17  Ch.  D.  SmWi,  [1891]  3  Ch.  550  ;   Fitzgerald  v. 

1^2;  He  ffulkes,  33  Ch.    D.   552  ;    Re  Mellersh,  [1892]  1  Ch.  385. 
^m,  [1892]  1  Ch.  169 ;  Christinas  v.  ^  „.  ,  „      „ 

^^,  [1897]  2  Ch.  190;    Re  Barclay,  '  ^  &  4  Will.   4,    c.  42,  s.    28.     See 

[1899]  1  Ch.  674.  ^-  0-  <^  ^-  ^-  ^'o.  v.  S.  E,  R.  Co.,  [1892] 

'  neDixaii,  [1900]  2  Ch.  561.  1  Ch.  140 ;  [1893]  A.  C.  429. 
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may  allow  interest  at  the  current  rate  from  the  time  fixed  for  pay- 
ment by  the  written  instrument,  if  any,  by  vhiiue  of  which  the 
debt  is  payable^  at  a  time  certain,-  or  otherwise  from  the  time 
when  a  written  demand  of  pa3rment  has  been  made  giving  notice 
that  interest  will  be  charged  from  the  date  of  demand.'  Also,  the 
jury  may  give  damages  in  the  nature  of  interest  over  and  above 
the  value  of  the  goods  at  the  time  of  the  conversion  or  seizure  in 
all  actions  of  trover  or  trespass  to  goods,  and  over  and  above  the 
money  recoverable  in  all  actions  on  policies  of  assurance.^ 

It  will  be  observed  that  a  discretion  is  given  to  the  jury  to  say 
whether,  under  all  the  circumstances  of  a  case,  it  is  one  in  which 
interest  ought  to  be  allowed  or  not :  and  a  judge  of  fact  will  act 
as  a  jury.^ 

The  liability  of  a  person  to  contribute  to  the  assets  of  a  company 
being  wound  up  under  the  Companies  Acts  creates  a  debt  ;•  there- 
fore a  notice  upon  a  contributory  of  a  call  made  in  winding  up, 
requiring  its  payment  by  a  given  day  and  stating  that  if  not 
paid  by  that  day  interest  will  be  charged,  will  make  interest  to 
be  payable  on  the  call  under  the  above  statute.' 

There  is  a  statutory  provision  as  to  payment  of  interest  byway 
of  damages  where  a  bill  of  exchange  is  dishonoured.^ 

Compound  interest  cannot  be  claimed,  except  under  a  contract 
express  or  implied  from  the  mode  of  dealing  with  former  accounts 
or  from  custom.* 

Debts  may  be  divided  into  (1)  debts  of  record ;  (2)  judgment 
debts  ;  (3)  specialty  debts  ;  and  (4)  simple  contract  debts. 

A  debt  of  record  is  one  which  appears  to  be  due  on  the  inspection 
of  the  records  of  a  Court  of  Record.^^ 


»   Taylor  v.  Holt,  3  H.  &  C.  452. 

2  See  Re  Uonur,  [1896]  2  Ch.  188. 

'  Want  V.  Eyre,  15  Cb.  D.  130; 
Mjrffmey  H.  Co,  v.  Rhymney  Irmi  Co., 
25  Q.  B.  D.  146  ;  AV  Edicards,  61  L.  J. 
Cli.  22. 

^  3  &  4  Will.  4,  c.  42,  8.  29. 

»  See  per  Hall,  Y.-C,  in  Hill  v.  ,S'. 
Stiffordshire  It.  Co.,  18  Eq.  170  ;  aud 
see,  on  s.  29,  Phillips  v.  Momfray, 
[1892]  1  Ch.  465. 

«  Posf,  Chap.  XVI.  See  25  &  26  Vict, 
c.  89,  ss.  16,  75. 

7  Harrow's  Case,  3  Ch.  784. 

^  Post,  p.  185. 

»  Fergussm  v.  Fyffe,  8  CI.  k  F.  121  ;  54 


R.  R.  12 ;  Crosskill  v. Boicer,Z2  Bear.  86 ; 
Williamson  v.  lyUliamson,  7  Eq.  542, 
w  **  Every  Court  of  Record  is  a  King's 
Court,  albeit  another  may  have  the 
profit ;  •'  Co.  Litt.  117  b:  ib.  260  a.  Some 
Courts  can  fine  and  imprison,  some  can 
fine  only,  ns  a  court  lect,  some  can 
neither  fine  nor  imprison,  as  a  court 
baron.  No  Court  can  line  or  imprison 
which  is  not  a  Court  of  Record ;  and  if 
Parliament  creates  a  Court  with  power 
to  fine  or  in))»ri8on,  it  is  a  Court  of 
Record  ;  Gregory's  Case,  6  Rep.  19*; 
Griesleys  Case,  8  Rep.  88a;  Qodfiry* 
Case,  11  Rep.  42a;  OrettHllc  v.  Collegi 
of  Physicians,  12  Mod.  386. 
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The  principal  debts  of  record  are  Crown  debts/ recognizances,*    Chap.  XL 
and  judgment  debts. 

Crown  debts  are  entitled  to  priority  in  the  administration  of  the  Crown  debts, 
estate  of  a  deceased  person,^  unless  administered  in  bankruptcy;* 
and  a  surety  to  the  Crown,  who  has  paid  the  debt  of  his  principal, 
is  entitled  to  the  same  priority.* 

A  recognizance  of  record  is  an  obligation  in  the  form  of  an  Recog- 
acknowledgment  made  before  a  judge  or  other  officer  having  "*'*^^^**- 
authority  for  that  purpose,  and  enrolled*  in  a  Court  of  Record,  of 
a  debt  expressed  to  be  due  to  the  Crown,  to  an  officer  of  the  Court, 
or  to  the  plaintiff  in  the  action,  and  is  conditioned  to  secure  various 
objects.  The  remedy  on  a  recognizance  of  record  in  tlic  High 
Court  is  by  scire  faciasJ 

Judgment  debts  include  debts  appearing  to  be  due  by  the  judg-  Judgment 
ment  of  a  Coui-t  of  Record  or  of  an  inferior  Court.  **  To  constitute 
a  judgment  debt  the  judgment  must  be  not  interlocutory  but  final, 
for  the  payment  of  a  specific  sum  of  money,  upon  which  there 
is  nothing  left  to  be  done  but  to  compute  interest,  and  the  party 
must  also  have  an  actual  right  to  receive  the  money,'*** 

By  statute  a  judgment  debt  carries  interest  at  M4i  per  cent,  from  Intei-est  on. 
the  time  of  entering  up  judgment  until  satisfaction,  and  such 
interest  may  be  levied  under  a  writ  of  execution  on  such  judg- 
ment.'   Judgments  of  County  Courts  do  not,  but  judgments  of 


1  M.  L.  R.  P.  389 ;  Elpli.  &  CI.  on 
Searches,  78  ;  1  Cruise,  Dig.  60. 

2  2  Bl.  465  ;  Stetutes  Merchant, 
Statutes  Staple,  and  recognizances  in 
tlie  nature  of  a  Statnte  Staple  were  ac- 
knowledgments of  debt  in  writing  before 
officers  appointed  for  that  puiTwse  and 
enrolled  of  record.  See  Undcrhill  v. 
iMnreux,  2  Wms.  Saund.  69  f,  note  («). 
The  Acts  nuder  which  they  existed  were 
repealed  by  26  &  27  Vict.  c.  125. 

3  See  lU  Bentinck,  [1897]  1  Ch.  673. 
\  Bankruptcy  Act,  1883,  s.  150.     See 

Chap.  XVII I. 

*  Ik  CJturchill,  39  Ch.  D.  174. 

*  Glynn  v.  Thorpe,  1  B.  &  Aid.  153. 
Not  in  most  cases  in  the  Central  Office  ; 
\l  8.  C.  Ord.  LXI.  r.  1. 

'  Leake  on  Contracts,  112,  A  scire 
fiidm  is  a  judicial  writ  founded  upon 
wme  reconl,   and  requires  the  person 


against  whom  it  is  issued  to  show  cause 
why  the  party  bringing  it  should  not 
have  advantage  of  such  record,  or  why 
the  record  should  not  be  annulled  and 
vacated.  It  is  considered  in  law  as  an 
action,  and,  though  the  writ  of  scire 
faciasj  is  not  mentioned  in  the  Judica- 
ture Act,  it  can  still  be  issued  ;  Portal  v. 
Emmens,  1  C.  P.  D.  201,  664  ;  Kipling 
V.  Todd,  3  Id,  350. 

^  Per  Kindersley,  V.-C,  Garner  v. 
Briggs,  27  L.  J.  Ch.  483,  485.  See  a 
discussion  as  to  what  are  judgments, 
Elph.  &  CI.,  Searches,  24.  And  see 
Re  RiddelU  20  Q.  B.  D.  318,  512 ;  Exp. 
Alexander,  [1892]  1  Q.  B.  216  ;  Re  Bin^ 
stead,  [1893]  1  Q.  B.  199  ;  and  Re  A, 
I)eitoi%  [1903]  W.  N.,  p.  6,  as  to  what 
is  a  '*  final  judgment "  within  the  Bank- 
ruptcy Act,  1883. 

9  \k  2  Vict.  c.  110.  s.  17. 
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inferior  Courts  in  existence  at  the  passing  of  this  statute  do,  carry 
interest.^ 

When  judgment  has  been  recovered  for  money  due  on  a 
covenant,  interest  is  generally  payable  at  the  rate  of  £4  per  cent., 
and  not  at  the  rate  which  may  be  provided  by  the  covenant.* 

A  judgment  creditor  is  entitled,  on  the  death  of  the  judgment 
debtor,  to  be  paid  out  of  his  personal  estate  in  priority  to  specialty 
and  simple  contract  creditors,^  provided  his  judgment  is,  in  accord- 
ance with  1  &  2  Vict.  c.  110  and  2  &  3  Vict.  c.  11,  registered  or 
re-registered  within  five  yeai's  of  the  death  of  the  debtor.*  But 
where  the  estate  of  the  deceased  debtor  is  insolvent,  it  may  at  tlie 
instance  of  a  creditor  be  administered  in  bankruptc}^^  in  which 
case  the  judgment  creditor  loses  his  priority. 

Sometimes  it  is  wished  to  place  a  creditor  in  the  same  position 
as  if  he  had  recovered  judgment,  so  as  to  entitle  him  to  sue  out 
execution*  at  any  moment.  In  order  to  effect  this  the  debtor 
gives  to  the  solicitor  of  the  creditor  an  authority,  called  a  warrant 
of  attorney,^  to  enter  up  judgment  in  an  action  to  be  brought  by 
the  creditor  against  the  debtor  for  an  amount  specified  in  the 
warrant,  and  a  defeasance  stating  the  events  upon  which  and  the 
amount  for  which  execution  is  to  be  issued  on  the  judgment,  and 
how  the  moneys  levied  are  to  be  applied. 

'J'he  wan*ant  is  void  unless  the  three  conditions  following  are 
satisfied : — 

(1.)  It  must  be  attested  by  a  solicitor  of  the  Supreme  Court 
**on  behalf  of  the  person  giving  the  warrant,  expressly 
named  by  him,  and  attending  at  his  request  to  inform 
him  of  the  nature  and  effect  of  the  warrant  before  it  is 
executed."  The  solicitor  must  in  the  attestation  describe 
himself  as  solicitor  for  the  person  executing  the  same, 
and  state  that  he  executes  as  such  attorney.® 

(2.)  The  warrant  or  a  true  copy  of  it  must  be  filed  in  the  Bills 


*  Reg.  V.  County  Court  of  Ess^x^  18 
q.  B.  D.  704. 

'  Ex  p,  Fewlnys,  25  Ch.  D.  338  ; 
Economic  Soc.  v.  Usbonie,  [1902]  A.  C. 
147. 

3  Berrington  v.  Evans,  3  Y.  &  C.  384  : 
51  R.  R.  395. 

*  23  k  24  Vict.  o.  38,  8s.  .3,  4.  See 
Van  ahduivcy,  Nerinckx,  21  Cli.  D,  189. 


*  liankniptcy  Act,  1883  (46  &  47  Vict 
c.  52),  8.  125,  amended  by  Bankruptcy 
Act,  1890  (53  &  64  Vict  c  71),  s.  21. 
See  Re  WUliams,  36  Ch.  D.  573. 

^  8ec^*<,  Chap.  xvii. 

'  See  the  form,  2  K.  k  £.  201. 

»  32  &  33  Viet.  c.  62,  s.  24. 
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of  Sale  Department  of  the  Central  OfiSce  within  21  days    Chap.  XI. 

after  execution.^ 
(3.)  The  defeasance,  if  any,  must  be  written  on  the  same  paper 

or  parchment  as  the  warrant,  before  filing.- 

A  specialty  debt  is  a  debt  created  by  deed.  Specialty 

A  simple  contract  debt  is  one  which  does  not  fall  under  either   ^^     * 
^  ,        ,         _  n  ,      ,  1  1  Simple  con- 

of  the  other  classes,  and  may  be  due  under  a  parol  contract,  express   tract  debu. 

or  implied,  in  writing  or  oral.     It  includes  debts  under  bills  of 

exchange  or  promissory  notes.^ 

There  was  formerly  a  distinction  between  the  specialty  and 

simple  contract  creditors  of  a  deceased  person  as  to  priority  of 

payment,  to  the  advantage  of  the  former ;  but  this  distinction  has 

now  been  removed  by  statute  ;  *  but  this  statute  does  not  aflFect 

any  lien,  charge,  or  other  security  that  the  creditor  may  have  for 

the  payment  of  his  debt.     A  specialty  creditor  has  still  an  advantage 

over  a  simple  contract  creditor  with  regard  to  the  operation  of  the 

Statutes  of  Limitation.^     If  the  heirs  of  the  debtor  are  bound  by 

the  deed  (that  is,  if  the  debtor  covenanted  that  he  or  his  heirs 

should  pay),  the  specialty  creditor  can  sue  the  devisee  or  the  heir 

of  the  debtor,  and  obtain  judgment  to  the  value  of  the  lands  taken 

by  descent   or  devise   from   the   debtor.^     By  the  effect  of  the 

Conveyancing  Act,  1881,"  all  covenants   made   after  1881  bind 

the  heir  or  devisee  so  as  to  enable  the  covenantee  to  maintain 

an  action   against   the   heir   or   devisee   personally.      Where   a 

pei-son  dies   insolvent,   the    same   rules   now   apply   as   to   the 

respective  rights  of  secured  and  unsecured  creditors,  and  as  to 

the  debts  and  liabilities  provable,  as  may  be  in  force  for  the  time 

being  under  the  law  of  bankruptcy  with  respect  to  the  estates  of 

bankrupts.** 

It  may  be  here  noted   that   generally  it   is   the   duty  of  the   Place  of 

debtor  to  seek  and  tender  payment  to  his  creditor,  unless  a  place  P»y°*®"*^- 

is  specified   for   payment   of  the   debt;'  if  several    places   are 

named,  it  is  for  the  creditor  to   select  the  place  at  which   he 


^  Ih.  8.  26 ;  Central   Office  Practice  «  11  Geo.  4  k  1  WUl.  4,  c.  47  ;   ite 

Rules  (25).  Medgely,  34  Ch.  D.  379. 

-  32  ft  33  Vict  c.  62,  s.  26.  '  44  &  45  Vict.  c.  41,  s.  69. 

'  Pod,  Chap.  XII.  *  Judicuture  Act,  1875  (38  k  39  Vict. 

^  32  k  33  Vict.  c.  46.     See  Re  Ben-       c.  77),  s.  10.    As  to  the  rules  in  question, 

''«-?t,  [1897]  1  Ch.   673;   Re  Hankaj,       see  post,  Chap,  xviii. 
[18W]  1  Ch.  541.  •  The    EUler,    [1893]    P.     136,     pjr 

*  iW,  Chap.  XIX.  Bowen,  L.  J. 
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will  be  paid,  and  there  can  be  no  default  in  payment  until  he  has 
done  so.^ 

Bequests  by  will  of  property  in  a  named  place  have  been 
held  to  include  debts  due  to  the  testator  from  persons  in  that 
place.* 

Where  there  is  a  present  debt  and  a  promise  to  pay  on  demand, 
it  is  not  necessary  to  demand  payment  before  suing ;  but  it  is 
otherwise  on  a  promise  to  pay  a  collateral  sum  {e.g.,  as  surety)  on 
request,  for  there  the  request  must  be  made  before  suing.' 

Payment  of  a  debt  may  be  made  without  actual  payment  in 
money  where  the  parties  agree  to  set  off  a  demand  of  money  on 
the  one  side  against  a  demand  of  money  on  the  other ;  as  when 
they  account  with  each  other,  and  sums  of  money  are  stated  to  be 
due  on  one  side  and  sums  of  money  to  an  equal  amount  on  the 
other.* 

A  mere  agreement  (not  under  seal)  between  debtor  and  creditor 
that  the  debt  shall  be  discharged  by  payment  (without  variation 
of  time  or  place)  of  a  smaller  sum  of  money,  or  that  the  creditor 
shall  accept  payment  by  instalments  instead  of  payment  at  the 
date  at  which  the  debt  was  originally  made  due,  cannot  be  en- 
forced ;  and  payment  of  part  of  the  debt  on  the  day  and  at  the 
place  appointed  cannot  operate  as  a  satisfaction  of  the  whole ; ' 
unless  some  further  consideration  is  given  by  the  debtor ;  •  but  if 
there  is  anything  which  amounts  to  a  new  consideration  and  a 
new  benefit  to  the  creditor,  that  will  do,®  as,  for  example,  where 
payment  is  made  at  an  earlier  day  or  at  a  different  place.*^  But 
a  release  or  acquittance  under  seal  is  valid  and  binding ;  ^  and 
**a  creditor  might  accept  anything  in  satisfaction  of  his  debt 
except  a  less  sum  of  money.  He  might  take  a  horse  or  a 
canary,  or  a  tomtit,  if  he  chose,  and  that  was  accord  and  satis- 
faction :  but  he  could  not  take  Ids.  6d.  in  the  pound ;  that  was 
nudum  pactum.^^^ 


1  Thorn  v.  CUy  Puce  Mills,  40  Ch.  D. 
367  ;  Leake,  Contr.  605.  See  Litt.  s.  340 
ct  seq, ;  Co.  Litt.  210a. 

3  Outline  V.  Walrond,  22  Ch.  D.  576, 
niul  cases  there  cited. 

3  See  He  Broion,  [1893]  2  Ch.  800. 

*  See  as  to  what  will  support  a  plea  of 
j)ayment,  WhiU's  Case^  12  Ch.  D.  617, 
l»er  Brett,  L.  J.  ;  Leake,  Contr.  629  et 
scq. 


*  Foakes  v.  Beer,  9  App.  Cas.  605 ; 
Underwood  v.  Undertoood,  [1894]  P.  204. 

«  Per  Cotton,  L.  J.,  Bidder  v.  Bridga, 
37  Ch.  1).  406,  417. 

'  Co.  Litt.  212  b,  per  Lord  BUckbwni, 
Foakes  v.  Beer,  sup.,  at  616. 

^  Jb.;  and  per  Lord  Selbome,  C, 
9  App.  Cas.  612,  613. 

»  Per  Jessel,  M.  R.,  Cauiderjf  v. 
Bartrum,  19  Ch.  D.  394,  399. 
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A  negotiable  security,  such  as  a  cheque,  may  operate  as  a  satis-  Chap.  XI. 

faction  of  a  debt  of  greater  amount  if  it  is  given  and  accepted  in  Givine  nego- 

satisfaction  ;  ^  but  the  mere  fact  that  a  cheque  sent  by  the  debtor  tiabie 

in  satisfaction  is  kept  by  the  creditor  is  not  conclusive  that  there  *^^"  ^' 

has  been  an  accord  and  satisfaction,  but  is  only  evidence  thereof.^ 

If  pavment  is  not  made  when  the  money  is  due,  there  is  a  Accord  and 

satisfaction, 
breach  of  contract,  and  the  creditor  has  a  right  of  action  for 

damages.  If  he  agree  after  breach  to  accept  any  tender  or  offer 
made  by  the  debtor,  his  right  of  action  will  be  discharged  by 
delivery  or  performance  of  what  is  so  agreed  upon.  This  is  called 
an  "accord  and  satisfaction,"  and  is  a  good  defence  to  an  action, 
provided  the  agreement  be  executed.  It  may  consist  in  payment 
of  the  money  or  in  the  delivery  of  goods  or  performance  of  work 
or  services  ;  if  it  be  payment  of  the  debt,  it  operates  in  such  cases 
not  as  a  performance  and  discharge  of  the  contract,  but  as  satis- 
faction of  the  cause  of  action  for  the  breach.  But  accord  alone 
without  satisfaction,  i.e.,  actual  performance  of  the  thing  agi*eed 
upon,  is  no  answer  to  an  action  for  breach  of  the  contract.'^ 

Guarantees. 

A  guarantee  is  a  contract  by  which  one  person,  called  the  surety, 
makes  himself  collaterally  liable  for  the  debt  of,  or  the  performance 
of  a  contract  by,  another  person,  called  the  principal. 
Guarantees  may  be  divided  into  two  classes  : — * 

(1)  Where  the  consideration  is  entire ;  in  which  case  the  Wliere  con- 
guarantee  necessarily  remains  in  force  during  the  whole 
time  for  which  it  was  originally  given  ;  as,  for  example,  for  all. 
where,  in  consideration  of  A.  granting  a  lease  to  B.,  C. 
guarantees  the  performance  of  the  covenants  by  B.  In 
this  case,  as  soon  as  the  lease  is  granted,  there  is  nothing 
more  for  A.  to  do,  and  the  guarantee  necessarily  lasts 
during  the  whole  term  of  the  lease.^ 
(2.)  Where  the  consideration  is  supplied  from  time  to  time.  In  where  con- 
this  case,  unless  the  contrary  appears  in  the  agreement,  gj,'}^^i^'^ 


sideration 
given  once 


^  Ooddard  v.  0*Brie7i,  9  Q.  B.  D.  37  ;  '  See    this    discussed    in    Leako    on 

Bidder  V.  Bridges,  37  Ch.  D.  406;  Re  Contracts,  Pt.  iv.,  ch.  6  ;    Cuvibci'  v. 

E.  W.  A.,  [1901]  2  K.  B.  642.  ^^.^^  1  g^.  l.  q.  338,  and  notes. 

'  Baxj  V.  McLea,  22  Q.  B.  D.  610;  ,   ,,     ,        „           ,«  ni.   T^   on^ 

A<kr<^  V.   SmihU    54    L.    T.   130;  '  ^^^^^-  ^^'-P'^^  ^«  ^h.  D.  290. 

Ihtdfnon  V.   Undervrriters*  Assoc.,   65  °  ^   <^^<^^  [^9^2]    1  Ch.    733,   and 

L  T.  616.  cases  there  cited. 


from  time  to 
time. 
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the  guarantor  may  at  any  time  terminate  the  liability  as 
to  matters  subsequent  to  such  determination.  An  example 
is  where  a  guarantee  is  given  to  secure  an  account  cur- 
rent at  a  banker's,  or  a  balance  of  running  account  for 
goods  delivered.^ 
Where  several  persons  with  the  privity  of  each  other  become 
sureties  for  the  same  debt  or  contract,  whether  they  become  bomid 
by  the  same  or  diflFerent  instruments,^  they  are  co-sureties.    On 
the  other  hand,  it  is  possible  for  persons  to  become  sureties  for 
the  same  principal  without  becoming  co-sureties  ;  as,  for  instance, 
where  each  by  a  separate  contract  becomes  surety  for  part  of  his 
principal's  debt ;  or  where  one  becomes  surety  only  in  default  of 
payment  by  the  principal  and  the  other  surety.' 

A  co-surety  who  pays  more  than  his  own  proportion  of  the 
principal's  debt  can  obtain  contribution  from  his  co-surety.*  A 
co-surety  against  whom  judgment  has  been  obtained  or  a  claim 
proved  for  more  than  his  proportion,  can,  before  he  has  paid 
anything,  obtain  an  order  that  the  co-surety  pay  his  proportion 
to  the  creditor  and  that  the  creditor  shall  not  enforce  his  claim 
against  him  for  the  full  amount,  or  an  order  that  the  co-surety 
shall  indemnify  him,  when  he  has  paid  his  proportion,  against  all 
further  liability.^  All  the  co-sureties  are  entitled  to  the  benefit 
of  any  security  which  any  one  of  them  has  obtained  from  the 
principal  debtor.* 

It  is  provided  by  the  Statute  of  Frauds^  that — 

"No  action  shall  be  brought  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriafre  of  another  person  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully 
authorized." 

The  promise  must  be  made  to  the  person  to  whom  the  principal 
debtor  is  liable,  so  that  a  promise  to  A.  to  pay  B.  a  debt  due  from 


1  Re  Grace,  [1902]  1  Ch.  733,  and 
cflses  there  cited. 

'  Mayheia  v.  CHcletf,  2  Swanst.  185  ; 
19  R.  R.  57. 

'  Coope  V.  Ttcipfain,  T.  &  R.  426  ; 
24  R.  R.  89  ;  Craytharae  v.  Stnnlume, 
14  Ves.  160;  9  R.  R.  264. 

■»  Peiullehury  v.    Walker,  4  Y.  &  C. 


424  ;  54  R.  R.  499  ;  Ex  p.  Snoicdon,  17 
Ch.  D.  44  ;  Jfc  Ennis,  [1893]  3  Ch.  242: 
Ellesrnere  Co.  v.  Cooper,  [1 896]  1 Q.  B.  75. 

•  TFolmcrshavseH  v.  GuUick,  [1895'  2 
Ch.  514. 

«  Steel  y.  Dixon,  17  Ch.  D.  825 : 
BenHdge  v.  Berridge,  44  Cli.  D.  168. 

'  29  Car.  2,  c.  3^  8.  4  (2). 
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A.  to  B.  is  not  within  the  statute.^     It  must  be  a  promise  to    Chap.  XL 

answer  for  the  debt,  &c.  of  another  for  which  that  other  remains 

Uable ;  ^  and  there  must  be  an  absence  of  any  liability  on  the  part 

of  the  defendant  or  his  property  except  such  as  arises  from  his 

special  promise."*    An  agreement  to  give  a  guarantee  is  within 

the  statute.^ 

The  word  "  agreement "  includes  the  consideration  as  well  as 

the  promise,  and  therefore  this  statute  was  held  not  to  be  satisfied 

unless  the  consideration  was  stated.^     But  in  this  respect  the  law  Mercantile 

was  altered  by  the  Mercantile  Law  Amendment  Act,  1856,*  which  J^^t^t^ 

provides  that  no  such  promise  "shall  be  deemed  invalid  to  support  consideration 

an  action,  suit,  or  other  proceeding  against  the  person  by  whom  n^^^f^^^ 

such  promise  shall  be  made  by  reason  only  that  the  consideration  appear  in 
.  •  -I  .  ...  ,  writing, 

for  such  promise  does  not  appear  m  wntmg  or  by  necessary 

inference  from  a  written  document." 

The  eflFect  of  this  enactment  is  to  allow  parol  evidence  to  be 
given  as  to  the  consideration,  but  it  does  not  allow  such  evidence 
to  be  given  to  vary  or  alter  the  written  contract.^ 

The  Partnership  Act,  1890,®  repealing  sect.  4  of  the  Mercantile 
Law  Amendment  Act,  1856,  provides  that — 

"  A  continuing  ^aranty  given  either  to  a  firm,  or  to  a  third  Continuing 
person  in  respect  of  the  transactions  of  a  firm,  is,  in  the  absence  guarantee  to 
of  agreement  to  the  contrary,  revoked  as  to  future  transactions  ^[  fij^^^^ 
by  any  change  in  the  constitution  of  the  firm  to  which,  or  in  the 
firm  in  respect  of  the  transactions  of  which,  the  guaranty  was 
given.  "• 

A  contract  of  guarantee  may  be  one  to  which  the  creditor  is  a  Different 
party,  or  it  may  be  a  contract,  either  express  or  implied,  between  gure^Wp?^ 
the  principal  and  surety  only,  to  which  the  creditor  is  a  stranger.^® 
In  the  latter  case  the  persons  who,  as  between  themselves,  are  in 
the  position  of  sureties  are,  with  regard  to  the  creditor,  in  the 
position  of  principals.^^ 

»  Eastwood  V.  Kenymiy  11  A.  &  K  488  ;  «  19  &  20  Vict.  c.  97,  s.  3. 

52  R.  R.  400.  7  Holmes  v.  Mitchell,  7  C.  B.  N.  S. 

*  Birkmyr  v.  Darnell,  1  8m.  L.   C.  3^1^     gg^  ^ot^3  ^^  Birkniyr  v.  Darnell, 
299,  and  notes  ;  Re  Hoyle,  [18931  1  Ch.  ,  a^.   t    n   oqq 

84 ;  OuM V. Ccmrad,  [1894]2 Q.  B.  885.  .^*  ^  ^\  ,,.  *        ^^       , ^ 

'  8m<m  V.  Qrey,  [1894]  1  Q.  B.  285  ;  '  ^^  ^  ^^  ^''^'  ''  ^9,  a.  18. 

HathirgCo.v. MaHin,[l902']lK.B,77S.  •  As  to  the  old  law,  see  Spiers  v. 

*  Mallet  y.  Bateman,  L.  R.  1  C.  P.  168.  Botcslon,  4  BH.  N.  S.  615  ;  Cambridge 

*  Wain  V.  Warlters,  1  Sm.  L.  C.  810,       UniversUy  v.  Baldwin,  5  M.  &  W.  58i)  ; 
328,  and  notes  ;  Saunders  v.  Wakefidd,      52  R.  R.  850. 

4  B.  4  Aid,  596  ;  28  R.  R.  409  ;  Howes  1°  Duncan  v.  N.  <L'  S.  Wales  Bank,  6 

T.  Armstrong,  1  Bing.  N.  C.  761.  App.  Cas.  11,  per  Lord  Selborne,  L.C 

G.P.P.  11 
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Surety's  right 
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of  creditor. 


When  the  creditor  is  a  part}^  to  the  guarantee,  the  conceahnent 
from  the  surety  with  the  knowledge  of  the  creditor  of  any  material 
part  of  his  conti'act  with  the  dehtor,  which  might  affect  the 
responsibility  of  the  surety,  will  avoid  the  guarantee;^  but  there 
must  be  something  which  amounts  to  fraud.^ 

If  a  written  guarantee  is  altered  in  any  material  particular  after 
it  has  been  signed  by  a  surety,  that  surety  is  discharged.^ 

If  the  creditor  releases  the  principal,  or  gives  him  time,  without 
expressly  reserving  all  rights  against  the  surety,  the  surety  is 
discharged.*  Also,  if  the  contract  between  the  creditor  and  the 
debtor  is  varied  so  as  to  alter  the  position  of  the  surety;^  or  if 
the  creditor  gives  up  or  negligently  loses  any  security  to  the 
benefit  of  which  the  surety  would  be  entitled  ;*  or  if  the  creditor 
releases  a  co-surety,  unless  there  is  no  right  to  contribution.'^ 

A  creditor,  who  has  been  paid  by  a  surety,  is  bound  to  give  to 
the  surety  the  benefit  of  every  security  which  he  has  received 
either  at  the  time  when  the  guarantee  was  given,®  or  subsequently ,• 
whether  the  surety  knew  of  their  existence  or  not. 

The  Mercantile  Law  Amendment  Act,  1856,  provides : — ^® 


"  Every  person  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  with  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  haye 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment,  specialty, 
or  other  security  which  shall  be  held  by  the  creditor  in  respect  of 
such  debt  or  duty,  whether  such  judgment,  specialty,  or  other 
security  shall  or  shall  not  be  deemed  at  law  to  have  been  satisfied 
by  the  payment  of  the  debt  or  performance  of  the  duty,  and  such 


1  Pidcoek  v.  BUhop,  3  B.  &  C.  605  ; 
27  R.  R.  430  ;  X«  v.  /<m«5,  17  C.  B. 
N.  S.  482. 

'  North  BritUh  Attur,  Co.  v.  Lloyd, 
10  Ex.  628. 

'  Davidson  v.  Cooper,  11  M.  k  W. 
778 ;  18  Id,  848 ;  Elletmere  Co,  v.  Cooper, 
[1896]  IQ.  B.  75. 

*  BaU»(m  V.  Gosling,  L.  R.  7  C.  P. 
18 ;  Oriental  Corp,  v.  Overend,  7  Ch. 
142,  150 ;  Clarke  v.  BirUy,  41  Ch.  D. 
484  ;  Commereial  Bank  of  Tasnutnia  v. 
Jmies,  [1898]  A.  C.  818 ;  Greenwood  v. 
FrancU,  [1899]  1  Q.  B.  812  ;  Bees  v. 
BernngUm,  2  W.  &  T.  L.  C.  568. 

»  Holme  Y.  BrunskUl,  8  Q.  B.  D.  495  ; 


Bolton  ▼.  Buckenham,  [1891]   1   Q.  B. 
278 ;  Polak  v.  EvereU,  1  Q.  B.  D.  669. 

•  BoUm  V.  Salmon,  [1891]  2  Ch.  48 ; 
Bainbow  v.  Juggins,  5  Q.  B.  D.  188, 
422. 

7  Ward  V.Nat.  Bank  of  N,Z.,SApp. 
Cas.  764 ;  Mercantile  Bank  v.  Taylor, 
[1898]  A.  C.  817. 

•  Newton  v.  Chorltan,  10  Hare,  661 ; 
Capel  V.  Butler,  2  S.  &  St.  457 ;  Dering 
y.  HTinchelsea,  2  W.  &  T.  L.  C.  585; 
Dixrni  ▼.  Steel,  [1901]  2  Ch.  602. 

•  Lake  v.  BruUon,  8  De  0.  M.  i^  G. 
441  ;  Pledge  v.  Buss,  Johns.  663  ;  ForUt 
V.  Jackson,  19  Ch.  D.  615. 

w  19  k  20  Vict,  c  97,  s.  6. 
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person  shall  be  entitled  to  stand  in  the  place  of  the  creditor,  and    Chap.  ZI. 

to  use  all  the  remedies,  and  if  need  be,  and  upon  a  proper  indemnity,    

to  use  the  name  of  the  creditor  in  any  action  or  other  proceeding 
at  law  or  in  equity  in  order  to  obtain  from  the  principal  debtor,  or 
any  co-surety,  co-contractor,  or  co-debtor,  as  the  case  may  be, 
indemnification  for  the  advances  made  and  loss  sustained  by  the 
person  who  shall  have  so  paid  such  debt  or  performed  such  duty, 
and  such  payment  or  performance  so  made  by  such  surety  shall  not 
be  pleadable  in  bar  of  any  such  action  or  other  proceeding  by  him : 
Provided  always  that  no  co-surety,  co-contractor,  or  co-debtor  shall 
be  entitled  to  recover  from  any  other  co-surety,  co-contractor,  or 
co-debtor,  by  the  means  aforesaid,  more  than  the  just  proportion 
to  which,  as  between  those  parties  themselves,  such  last-mentioned 
person  shall  be  justly  liable."^ 

A  co-surety  who  has  paid  the  creditor  and  taken  an  assign- 
ment of  the  securities  is  entitled,  under  this  section,  to  sue  his 
co-surety  for  the  full  amount  of  the  debt,  but  he  can  actually 
recover  only  the  amount  which  the  co-surety  is  justly  bound  to 
contribute.* 

A  surety  has  a  right  to  be  indemnified  by  his  principal,  and  can  Right  to 
recover  from  his  principal  all  that  he  has  been  under  a  reasonable  ^m°^iif. 
obligation  and  necessity  to  pay.*  ^^P^ 

Under  some  circumstances  the  surety  has  an  equitable  right  to  Right  of 
take  proceedings  to  compel  the  principal  debtor  to  pay  the  debt  ^Si*debtor 
when  due,  whether  the  surety  has  been  sued  or  not,*  and  the  to  pay. 
surety  may  sometimes  compel  the  creditor  to  proceed  against 
the  debtor.* 

In  guarantees  of  the  class  where,  so  far  as  the  creditor  is  where  each 
concerned,  each  debtor  is  a  principal  debtor,  and  the  contract  p^^^p^ 
of  suretyship  exists  between  the  debtors  only,  the  creditor  does 
not  lose  his  remedies  against  one  of  the  debtors  by  his  course  of 
dealing  with  the  other  of  them.^  But  it  is  quite  consistent  with 
this  that,  where  one  debtor  is  in  fact  a  surety  for  the  other,  the 
creditor  is  not  to  be  at  liberty,  after  he  has  received  notice  of 
this  feet,  to  do  anything  which  prejudices  the  right  of  one  debtor 
against  the  other,  or  to  refuse,  after  he  has  received  all  that  is 


^  See  LigMbaum  v.  M*Myn,  88   Ch.  v.  Smithy  2  Bro.  C.  C.  582 ;    Wright  y. 

Div.  575;  Baiehdlor  v.   Lawrence,   9  Simpson,  6yea,7Si;  Newton  Y.ChorUan, 

^'^'J'J'  ^^'         ,      ^  10  Hare,  646, 652.    See  ffayes  v.  Ward, 

^ -Ke  Parier,  [1894]  3  Ch.  400.  ,   „      \.  w  n          *        •         r     a- 

JO       ..    J  r        ,  .  X       »    .1      .^  1  Hare  k  Wallace,  Amencan  Leading 

*  oetnoteitoLampleighY,  Brathwatt,  ^ 

1  Sm.  L.  C.  141,  154.  ^^««'  *^2  tt  $eq. 

*  Manelaugh  v.  ffayes,  1  Vem.  189  ;  '  ^^^d  v.  National  Bank    of  New 
Padwkk  V.  Stanley,  9  Hare,  627  ;  Nisbet  Zealand,  8  App.  Cas.  755. 

11  (2) 
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due  to  him,  to  give  effect  to  the  rights  of  one  debtor  against 
the  other.^ 

It  has  recently  been  held  that  a  creditor  is  not  entitled  to  the 
benefit  of  securities  which  have  been  given  by  the  principal  debtor 
to  the  surety.* 


1  Duncan  v.  N.  <fe  S.  Wales  Bank,  6 
App.  Gas  ^?.f  Davies  v.  Stainhank,  6 
De  G.  M.  ft  G.  679,  694  ;  Overend  v. 
OrUntal  Carp,,   L.   R.   7   H.   L.   848  ; 


House  V.  Bradford  Bank,  [1894]  A  C. 
586. 

»  Be  Walker,  [1892]  1  Ch.  621.  Stir- 
ling,  J. 
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CHAPTER   Xn. 

NEGOTIABLE   IKSTBUMENTS, 

A  NEGOTIABLE  instrument  is  a  document  embodying  a  contract    Chap.  JUi. 
0  pay  money  to  a  person  named,  or  his  order  (which  is  signified  Negotiable 
)y  an  indorsement  on  the  instrument),  or  to  the  bearer  of  the  ^^^"^J?^* 
iocument,^  and  possessing  certain  peculiar  qualities  which  will  be 
)e8t  understood  by  considering  such  instruments  as  being  excep- 
ions  to  the  operation  of  two  general  rules  of  English  law,  viz., 
he  iides  (1)  that  no  man  can  transfer  a  better  title  to  a  chattel  Qualitiee. 
)€rsonal  than  he  himself  possesses,  except  only  by  a  sale  in  market 
)vert;^  and  (2)  that  a  chose  in  action  cannot,  at  common  law,  be 
issigned  so  as  to  give  to  the  assignee  a  right  to  sue  on  the  contract 
n  his  own  name.^ 

As  to  the  first  rule  : — 

*'The  general  rule  of  law  is  undoubted,  that  no  one  cau  transfer  a 
better  title  than  he  himself  possesses  :  Nemo  dat  quod  non  habeL  To 
:hig  there  are  some  exceptions  \  one  of  which  arises  out  of  the  rule  of 
the  law  merchant  as  to  negotiable  instruments.  These,  being  part  of 
the  currency,  are  subject  to  the  same  rule  as  money  :  and  if  such  an 
instrument  be  transferred  in  good  faith,  for  value,  before  it  is  overdue, 
it  becomes  available  in  the  hands  of  the  holder,  notwithstanding  fraud 
which  would  have  rendered  it  unavailable  in  the  hands  of  a  previous 
tolder."* 

An  instrument  entitling  the  holder  to  a  sum  of  money  is  treated  Negotiable 
as  the  representative  of  money,  and  as  subject  to  the  same  rules  represenu 
as  the  money  which  it  represents ;  and  it  has  been  long  settled  money, 
that  the  right  to  money  is  inseparable  from  the  possession  of  it ;  * 
"  the  property  in  current  coin  passes  by  delivery  of  it,  and  the 
actual  possessor  of  the  coin,  even  if  he  has  stolen  it,  can  by 

-1  See  Partridge  v.  Bank  of  England,  9  *  Per  Willes,  J.,  Whistler  v.  Forater; 

Q.  B.  3M,  406,  424 ;  PlvnUeyy.  WestUy,  14  a  B.  N.  S.  257—8  ;  L<y»d(m  Joint 

2  B.  N.  C.  261 ;  see  as  to  bills  of  ex-  stock  Bank  v.  SimmyM,  [1892]  A.  0. 

chtnge,  the  Act  of  1882  (45  k  46  Vict.  _.- 

c.  61),  8.  8  (4).  ^"^• 

'  AfUe,  p.  41.  *  Per  Best,  J.,  Wookey  v.  Pole,  4  B. 

'  Ank,  p.  126.  &  Aid.  6  ;  22  B.  B.  594. 
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Chap.  XIL  deliver}'  confer  a  good  title  upon  another  who  receives  it  honestly."  ^ 
The  decisions  as  to  the  negotiability  of  certain  instruments  "proceed 
upon  the  nature  of  the  property,  viz.,  money,  to  which  such  instru- 
ments give  the  right,  and  which  is  itself  current ;  and  the  effect 
of  the  instruments,  which  either  give  to  their  holders,  merely  as 
such,  the  right  to  receive  the  money,  or  specify  them  as  the  persons 
entitled  to  receive  it."^ 

"  In  the  case  of  goods,  the  property,  except  in  market  overt,  can  only 
be  transferred  by  the  owner,  or  some  person  having  either  an  express 
or  implied  authority  from  him  ;  and  no  one  can,  by  his  contract  or 
delivery,  transfer  more  than  his  own  right,  or  the  right  of  him  under 
whose  authority  he  acts.  But  the  Courts  have  considered  these  instra- 
ments — either  promises  or  orders  for  the  payment  of  money,  or  instru- 
ments entitling  the  holder  to  a  sum  of  money — as  being  appendages  to 
monev  and  following  in  the  nature  of  their  principal."* 

"  The  holder  bond  fids  and  for  a  valuable  consideration  of  a  bank 
note  or  bill  of  exchange  has  a  good  title  against  all  the  world  ;  because, 
in  the  case  of  bank  notes,  they  are  considered  as  money  and  pass  as 
such,  and  it  is  essential  for  the  purposes  of  trade  that  delivery  should 
give  a  perfect  title  ;  and  because,  in  the  case  of  bills  of  exchange,  this  is 
the  law  and  custom  of  merchants."* 


Negotiability 
— ^how 
created. 


Negotiable 
instrument 
defined. 


Test  of 
negotiability. 


The  quality  of  negotiability  must  be  derived  either  from  the  law 
merchant — the  recognized  custom  of  merchants — or  from  some 
statute  of  the  realm.^  And  a  negotiable  instrument  may  be  made 
payable  to  order  of  a  named  person,  or  to  the  bearer.* 

"A  negotiable  instrument  payable  to  bearer  is  one  which,  by  the 
custom  of  trade,  passes  from  hand  to  hand  by  delivery,  and  the  holder 
of  which  for  the  time  being,  if  he  is  a  bond  fide  holder  for  value  with- 
out notice,  has  a  good  title  notwithstanding  any  defect  of  title  in  the 
person  from  whom  he  took  it.  A  contractual  document,  in  other  wordsy 
may  be  such  that,  by  virtue  of  its  delivery,  all  the  rights  of  the  trans- 
feror are  transferred  to  and  can  be  enforced  by  the  transferee  against 
the  original  contracting  party,  but  it  mav  yet  feJl  short  of  being  a  com- 
pletely negotiable  instrument  because  the  transferee  acquires  by  mere 
delivery  no  better  title  than  his  transferor."  7 

Negotiable  instruments  therefore  form  an  exception  to  the  rule 
"  Nemo  dot  quod  non  habet :  "  and  it  is  the  capability  of  conferring 
on  a  bond  fide  holder  for  value  a  better  title  than  that  of  his  trans- 
feror which  would  appear  to  be  the  real  test  of  negotiability.     They 


^  Campbell  on  Sale,  2nd.  ed.  p.  86; 
see  per  Lord  Mansfield,  in  Miller  y.  Hace, 
1  Burr.  462 ;  1  Sm.  L.  C.  468. 

«  Per  Holroyd,  J.,  Wookey  v.  Pole,  4 
B.  k  Aid.  11  ;  22  B.  B.  594. 

»  Per  Holroyd,  J.,  Id.  p.  10. 


*  Per  Bayloy,  J.,  /rf.,  p.  15. 

'  Per  Bowen,  L.J.,  Picker  v.  Londtm 
Bank,  18  Q.  B.  D.  519. 

•  Seeposi,  p.  172. 

7  SxTmrums  v.  London  Bank,  [1891]  1 
Cb.  270,  294. 
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also  possess  the  characteristic  that  the  transferee  can  (and  could   Chap.  XII 
before  the  Judicature  Act)  maintain  an  action  at  law  upon  them 
in  his  own  name.     These  two  characteristics  are  distinct,^  and  an 
instrument  is  not  negotiable  unless  it  possesses  them  both. 

'*  It  may  be  laid  down  as  a  safe  rule  that,  where  an  instrument  is  by 
the  custom  of  trade  transferable,  like  cash,  by  delivery^  and  is  also 
capable  of  being  sued  upon  by  the  person  holding  it  pro  tempore^  there 
it  is  entitled  to  the  name  of  a  negotiable  instrument,  and  the  property 
in  it  passes  to  a  bond  fide  transferee  for  value,  though  the  transfer  may 
not  have  taken  place  in  market  overt.  But  that  if  either  of  the  above 
requisites  be  wanting,  «.«.,  if  it  be  either  not  accustomably  transferable, 
or,  though  it  be  accustomably  transferable,  yet  if  its  nature  be  such  as 
to  render  it  incapable  of  being  put  in  suit  by  the  party  holding  it  fro 
tempore,  it  is  not  a  negotiable  instrument,  nor  will  delivery  of  it  pass 
the  property  of  it  to  a  vendee,  however  bond  fide,  if  the  transferor  him- 
self have  not  a  good  title  and  the  transfer  be  made  out  of  market 
overt."* 

Therefore  (for  example)  though  a  bill  of  lading  can  be  trans- 
ferred so  as  to  give  the  transferee  a  right  to  sue  at  law  in  his  own 
name,^  it  is  not  "  negotiable,"  because  the  transferee  acquires  no 
better  title  than  his  transferor  had ;  *  and  the  same  is  true  of  policies 
of  assurance  ^  and  of  other  instruments  made  transferable  at  law 
by  statute.* 

By  a  "  bond  fide  holder  "  is  meant  a  person  who  takes  the  instru-  Bond  fide 
ment  for  value  and  honestly  without  notice  or  knowledge  of  any 
defect  in  the  title  of  the  transferor ;  ^  and  "  notice  or  knowledge  *' 
means  "  not  merely  express  notice,  but  knowledge,  or  the  means 
of  knowledge,  to  which  the  party  wilfully  shuts  his  eyes — a  sus- 
picion in  the  mind  of  the  party,  and  the  means  of  knowledge  in 
his  power  wilfully  disregarded."^  It  was  formerly  held  that  mere 
negligence  or  want  of  due  caution  in  a  party  taking  a  negotiable 
instrument  would  fix  him  with  the  defective  title  of  the  party 
passing  it  to  him,'  but  this  doctrine  is  now  exploded,  and  it  is 
settled  law  that  even  gross  negligence  is  not  a  sufficient  defence 

^  Crouch  V.   Credit  Fonder,  L.  R.    8  see  notes  to  Lickbarroiu  v.  Mason,  1  Sra. 

Q-  B.  381.  L.  C.  693. 

*  Note  to  Miller  v.  Jiace,  in  1    Sm.  *  80    &    81    Vict.    c.    144  ;    British 
L.  C.  473,  cited  per  Blackburn,  J.,  in  EquUable  Insur.  v.   G.  W,  Ry.  Co.,  38 
(Crouch  V.  Cr^U  Fonder,  L.  R.  8  Q.  B.  L.  J.  Ch.  182. 
^1 ;  perManisty,  Z.^  London  and  County  •  See  ante,  p.  133. 
-^N*  V.  London  and  River  Plate  Bank,  7  See  post,  p.  188. 
20  Q.  B.  D.  239.  8  per  Willes,  J.,  Raphael  v.  Banl-  of 

'  18  Jt  19  Vict.  c.  111.     Ante,  p.  69.         England,  17  C.  B.  161,  174. 

♦  Gumey  r.  Behrend,  8  E.  &  B.  622  ;  »  Gill  v.  CubiU,  3  B.  &  C.  466. 
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where  the  plaintiff  has  given  consideration,  though  it  may  be 
evidence  of  dishonesty  or  inala  fide$}  Wilful  and  fraudulent 
abstention  from  inquiry,  if  it  arise  from  a  suspicion  or  belief 
that  inquiry  would  disclose  a  defect  of  title,  may  amount  to  notice;' 
but  it  is  not  enough  to  show  that  there  was  carelessness,  negli- 
gence, or  foolishness,  in  not  suspecting  the  defect  of  title.' 

In  order  to  be  negotiable  by  custom,  an  instrument  must  be 
accustomably  transferable  in  this  country,  like  cash,  by  delivery.* 
In  the  case  of  English  instruments,  it  has  been  held  that  they 
cannot  become  negotiable  by  custom  and  usage  except  by  the 
ancient  law  merchant,  and  that  modern  usage  cannot  make  an 
instrument  negotiable.*  The  authority  of  this  case,  however,  has 
been  much  shaken ;  ^  and  it  has  now  been  decided  that  debenture 
bonds  payable  to  bearer  have  by  modern  usage  become  negotiable 
instruments.* 

With  regard  to  foreign  instruments,  it  must  be  shown  that  they 
are,  by  the  custom  of  merchants,  negotiable  in  this  country,^  and 
it  is  not  sufficient  to  show  that  they  are  negotiable  in  the  foreign 
country.®  Probably  they  must  be  negotiable  in  the  foreign  country 
also,  but  this  can  be  inferred  from  the  fact  that  they  are  negotiable 
in  this  coimtry.® 

If  it  appears  upon  the  face  of  an  instrument  that  the  right  to 
recover  thereon  is  limited  to  one  particular  individual,  or  that  it 
is  not  to  be  transferable  by  delivery,  usage  or  custom  cannot 
make  it  negotiable.® 

A  debtor  may  contract  in  such  a  way  as  to  prevent  himself  from 
setting  up  equities  against  the  holder  of  an  instrument.     Under 


1  Qoodman  v.  Harvey^  4  A.  &  £.  870  ; 
4S  R.  R.  607  ;  Raphael  v.  Baftk  of  Eng- 
land, 17  C.  B.  161.  See  per  Byles,  J., 
Swan  V.  North  British  Atcatralanan  Co»^ 
2  U.  &  C.  184  ;  L(yndon  Joint  Stock  Bank 
V.  Simmons,  [1892]  A.  C.  201. 

^  Jones  V.  Gordon,  2  App.  Gas.  616, 
625. 

"  Id,  628|  per  Lord  Blackburn.  See 
Tatam  v.  Baslar,  23  Q.  B.  D.  846 ;  and 
the  notes  to  Miller  v.  Race,  in  1  Sm.  L. 
C.  485,  where  the  cases  are  discussed. 

*  Crouch  V.  Cr^it  Foncier,  sup, 

*  Goodwin  v.  Bobarts,  L.  R.  10  Ex, 
356  ;  1  App.  Cas.  476  ;  Bumball  v. 
Metrop,  Bank,  2  Q.  B.  D.  194. 

*  BechuanalandCo,  v.  London  Trading 


Bank,  [1898]  2  Q.  B.  658;  £deUleini, 
Sehuler,  [1902]  2  K.  B.  144. 

7  Oorgiery,  MieviUe,  8  B.  &C.  45 ;  27 
R.  R.  290 ;  A.-G.  v.  Bouwcns,  4 M.  &  W. 
171  ;  51  R.  R.  517  ;  Goodwin  v.  Robarts, 
sup, ;  Crouch  v.  CHdit  Foncier,  sup,  / 
Fenables  y.  Baring,  [1892]  3  Ch.  627. 

»  Picker  v.  London  Bank,  18  Q,  B. 
D.  615. 

»  Glyn  V.  Baker,  13  East,  509  ;  12 
R.  R.  414  ;  PaHridge  v.  Bank  <^  Eng- 
land, 9  Q.  B.  396,  425 ;  London  and 
County  Bank  ▼.  London^  dx.  Bank,  20 
Q.  B.  D.  232 ;  21  Jd,  535  ;  CoUnial 
Bank  v.  Cody,  15  App.  Gas.  267.  As 
to  bills,  cheques  and  notes,  see  s.  8  of 
Bills  of  Exchange  Act,  1882. 


Digitized  by 


Google 


NEGOTIABLE   INSTRUMENTS.  169 

the  doctrine  of  "negotiability  by  estoppel/'  it  has  been  held  that  Chap.  XIL 
the  true  owner  may,  by  his  own  conduct  and  having  regard  to 
the  nature  of  the  instrument  in  question,  be  precluded  from 
asserting  his  title  as  against  a  bond  fide  holder  for  value.  Thus 
where  the  plaintiff,  the  owner  of  a  document  containing  a 
representation  that  the  bearer  of  it  would  be  entitled  to  receive 
a  bond,  left  the  document  in  the  hands  of  his  broker,  who 
fraudulently  deposited  it  with  the  defendants,  it  was  held  that 
the  plaintiff  could  not  recover,  on  the  groimd  that  the  document 
was  a  representation  to  any  one  taking  it — a  representation  which 
the  plaintiff  must  be  taken  to  have  made,  or  to  have  been  a  party 
to — that,  if  it  were  taken  in  good  faith  and  for  value,  the  person 
taking  it  would  stand  to  all  intents  and  purposes  in  the  place  of 
the  previous  holder ;  and  the  plaintiff  had  put  it  in  the  power  of 
his  agent  to  hand  over  the  document  with  this  representation  to 
those  who  were  induced  to  alter  their  position  on  the  faith  of 
the  representation  so  made.^  But  this  doctrine  depends  on  an 
estoppel  raised  against  the  true  owner  by  his  own  conduct,  and 
the  effect  is  to  make  the  instrument  quasi  negotiable  as  against 
him,  but  not  to  make  it  negotiable  in  the  strict  sense.  If  (for 
example),  without  any  default  on  the  part  of  the  owner  of  such  an 
instnunent,  it  were  stolen  from  him,  no  title  could,  it  is  appre- 
hended, be  made  through  the  thief.- 

Bills  of  Exchange. 

The  law  as  to  bills  of  exchange,  promissory  notes,  and  cheques, 
is  contained  in  the  Bills  of  Exchange  Act,  1882,^  which  embodies 
the  pre-existing  law  with  but  slight  modifications.*  Prior  to  the  Bills  of 
passing  of  the  Act,  bills  of  exchange  were  negotiable  by  the  law  ^otSwe?^ 
merchant ;  ^  promissory  notes  by  statute  ;  *  cheques  on  bankers, 
which  are  bills  of  exchange  payable  on  demand,^  by  the  law 
merchant. 

*  Goodwin  v.  EobarU,  1  App.  Cas.  476.  *•  As  to  the  origin  and  history  of  billa 

See  Rumball  v.  Metrop,  BaiiJc,  2  Q.  B.  D.  of  exchange  and  other  negotiable  instru- 

194 ;  France  v.  Clark,  26  Ch.  D.  257  ;  ments,  see  per  Cockbum,  C.  J.,  Goodwin 

^f^nck  V.  LoTuion  JoitU  Stock  Baiik,  v.  Mobarts,  L.  R.  10  Ex.  846.     As  to  the 

[1893]  2  CL  120.  modifications  introduced  by  the  Act  of 

^^ColonialBankv.  Cody,  ^SCh.  J),  1882,    see    Chalmers  on    Bills  of   Ex- 

388 ;  15  App.  Cas.  267  ;  Colonial  Bank  change,  2. 

V.  Uepworth,  36  Ch.  D.  36  ;  Baxendale  *  Goodvnn  v.  Eobarts,  sap. 

V-  ^enwtt,  3  Q.  B.  D.  525 ;  Scholfield  v.  •  Post,  p.  197. 

^desOorough,  [1896]  A.  C.  614.  7  Qrant  v.    Faughan,  3    Burr.  1616. 

«  &  46  Vict.  c.  61.  See  45  &  46  Vict.  c.  61,  s.  78. 
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It  must,  however,  be  remembered  that  a  negotiable  instrument 
is  a  chose  in  action,  and  that  therefore  it  can  be  transferred 
(formerly  in  equity  only)  under  the  general  law.^  The  question 
therefore  arises — What  is  the  effect  of  a  transfer  for  yalue  of  a 
bill  of  exchange  made  in  the  manner  generally  adopted  for  the 
transfer  of  choses  in  action,  i.e.,  by  assignment  to  A.  (without 
delivery  of  the  bill)  by  a  separate  instrument,  of  which  assignment 
notice  is  given  to  the  debtor,  followed  by  a  transfer  for  value 
made  according  to  the  law  applicable  to  negotiable  instruments 
to  another  transferee,  B.,  who  had  no  notice  of  the  prior  transfer? 
In  such  a  case,  if  the  transaction  took  place  before  the  Judicature 
Act,  1873,  the  transfer  to  A.  operated  in  equity  only,  and  there- 
fore the  legal  title  of  B.  necessarily  prevailed.  If  the  transaction 
took  place  after  the  Act,  so  that  the  first  transferee  could  obtain  a 
legal  title,  still,  if  he  neglected  to  obtain  delivery  and  to  keep 
possession  of  the  instrument,  and  thus  by  his  laches  enabled  the 
second  transfer  to  be  made,  he  would  probably  be  postponed  for 
this  reason  to  the  second  transferee.* 

Before  we  proceed  to  discuss  the  law  as  to  bills  of  exchange,  it 
will  be  convenient  to  state  the  meaning  of  the  terms  employed. 

A  bill  of  exchange  may  be  in  the  form  following : — 

London,  Ist  April,  1891. 
£10,000. 

Two  months  after  date  pay  to  Mr.  John  Jones  or  order  Ten 
ThousaDd  Pounds  for  value  received. 
To  Mr.  Robert  Robinson,  Benjamin  Brown. 

Merchant,  Liverpool. 

Benjamin  Brown  is  called  the  drawer ;  Robert  Robinson  the 
drawee,  and,  if  he  "accepts,"  he  is  called  the  "acceptor";  John 
Jones  the  "payee,"  and,  if  he  indorses,  i.e.,  writes  his  name 
on  the  back  of  the  bill,  he  is  called  the  "  indorser "  ;  while 
the  person  to  whom  it  is  delivered  (after  indorsement)  is  called 
the  holder. 

A  bill,  of  itself,  is  not  an  assignment  of  funds  in  the  hands  of 
the  drawee  available  for  payment  of  it,  and  a  drawee  who  does  not 
duly  accept  is  not  liable  on  the  bill.* 

The  acceptor  of  a  bill,  by  accepting  it,  engages  that  he  will  pay 


1  He  Barrington,  2  Sch.  &  Lef.  112 ; 
9  R.  B.  61  ;  Richardson  v.  Richardson, 
3  £q.  6S6. 


3  See  Chalmera  on  Bills  of  Excbange, 
129. 

»  Bills  of  Exchange  Act,  1882,  s.  58. 
See  post,  p.  200. 
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it  according  to  the  tenor  of  his  acceptance.^     The  drawer  of  a   Chap.  XII. 
bill,  by  drawing  it,  engages  that  on  due  presentment  it  shall  be  ^f  drawer 
accepted   and  paid   according  to   its  tenor,   and  that  if  it  be 
dishonoured    he  will    compensate   the  holder  or    any  indorser 
who  is  compelled  to   pay  it,   provided  that  the  requisite  pro- 
ceedings on  dishonour  be   duly  taken  ;^   and  the   indorser,  by  ofindoner, 
indorsing,  enters  into  the  same  engagement  with  the  holder  or 
a  subsequent  indorser.* 

A  holder  of  a  bill  payable  to  bearer  who  negotiates  by  delivery  of  teanrferor 
without  indorsement  is  not  liable  on  the  instrument ;   but  he  indorsement, 
warrants  to   his  transferee  for  value  that  the   bill  is  what  it 
purports  to  be,  that  he  has  a  right  to  transfer  it,  and  that  he 
is  not  then  aware  of  any  fact  which  renders  it  valueless.* 

But  the  whole  facts  and  circumstances  attendant  upon  the  Relation  of 
making,  issue,  and  transference  of  a  bill  or  note  may  be  refeiTed  ^*^  ^^^' 
to  for  the  purpose  of  ascertaining  the  true  relation  to  each  other 
of  the  parties  who  put  their  signatures  upon  it,  either  as  makers 
or  as  indorsers ;  and  reasonable  inferences  derived  from  these  facts 
and  circumstances  are  admitted  to  qualify,  alter,  or  even  invert 
the  relative  liabilities  which  the  law  merchant  would  otherwise 
assign  to  them.^ 

A  person  who  signs  the  bill  otherwise  than  as  drawer  or  acceptor  Persons 
incurs  no  liability  to  the  drawer  or  acceptor,  but  he  incurs  the  "  ^'^^^  ^ 
liability  of  an  indorser  to  a  holder  in  due  course.* 
Various  definitions  have  been  given  of  bills  of  exchange. 

Blackstone  says  : —  ^  Definition. 

"  A  bill  of  exchange  is  a  security,  originally  invented  among  merchants 
in  diflTerent  countries,  for  the  more  easy  remittance  of  money  from  one 
to  the  other,  which  has  since  spread  itself  into  almost  all  pecuniary  trans- 
actions. It  is  an  open  letter  of  request  from  one  man  to  another,  desiring 
him  to  pay  a  sum  named  therein  to  a  third  person  on  his  account ;  by 
which  means  a  man  at  the  most  distant  part  of  the  world  may  have 
money  remitted  to  him  from  any  trading  country.  If  A.  lives  in 
Jamaica,  and  owes  B.,  who  lives  in  England,  1,000/.,  now  if  C.  be  going 
from  England  to  Jamaica,  he  may  pay  JB.  this  1,000/.,  and  take  a  bill  of 
exchange  drawn  by  B.  in  England  upon  A.  in  Jamaica,  and  receive  it 

^  S.  54  (1).     Smith  v.  Fertile,  9  C.  B.  N.  S.  638.      Aa  to  dishonour,  see  post, 

K.  S.  224,  per  Erie,  C.J.  p.  179. 

'  S.  55  (1).    Siggers  v.  Lems,  1  C.  *  S.  68. 

M.  k  R.  870  ;  40  R.  R.  608  ;  Macarty  v.  '  Per  Lord  Watson,  in  Macdonald  v. 

Barrofw,  2  Str.  949  ;  3  Wils.  17  ;  Jonee  JVhUfield,  8  App.  Cas.  745. 

V.  Broadhurst,  9  C.  B.  181,  per  Cress-  •  Bills  of  Exchange  Act,  1882,  s.  66. 

*ell,  J.  See  SteeU  v.  M*Kinlay,  6  App.  Cas.  754. 

'  S.  55  (2).    Su»e  v.  P(mpe,  8  C.  B.  ^  2  Bl.  466. 
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Chap.  Xn.    when  he  comes  thither.     Thus  does  B.  receive  his  debt,  at  any  distanoe 

of  place,  by  transferring  it  to  C. ;  who  carries  over  his  money  in  paper 

credit,  without  danger  of  robbery  or  loss.  This  method  is  said  to  ha?e 
been  brought  into  general  use  by  the  Jews  and  Lombards,  when  banished 
for  their  usury  and  other  vices,  in  order  more  easily  to  draw  their  effects 
out  of  France  and  England,  into  those  countries  in  which  they  had 
chosen  to  reside.  The  invention  of  them  was  a  little  earlier :  for  the 
Jews  were  banished  out  of  Ouienne  in  1287,  and  out  of  England  in 
1290 ;  and  in  1286  tlie  use  of  paper  credit  was  introduced  into  the 
Mogul  Empire  in  China." 

The  Act  of  1882  contains  the  following  definition  of  a  bill  of 
exchange : — 

S.  8.  "(1.)  A  bill  of  exchange  is  an  unconditional^  order  in 
writing,  addressed  by   one  person  to   another,  signed'  by  the 
'  person  giving  it,  requiring  the  person  to  whom  it  is  addressed 

to  pay  on  demand,  or  at  a  fixed  or  determinable  future  time,  a 
sum  certain  in  money  to,  or  to  the  order  of,  a  specified  person, 
or  to  bearer. 

**  (2.)  An  instrument  which  does  not  comply  with  these  con- 
ditions, or  which  orders  any  act  to  be  done  in  addition  to  the 
payment  of  money,  is  not  a  bill  of  exchange. 

**  (8.^  An  order  to  pay  out  of  a  particular  fund  is  not  uncon- 
ditional within  the  meaning  of  this  section  ;*  but  an  unqualified 
order  to  pay,  coupled  with  an  indication  of  a  particular  fimd^ 
out  of  which  the  drawee  is  to  reimburse  himself  or  a  particnlar 
account  to  be  debited  with  the  amount,  or  a  statement  of  the 
transaction  which  gives  rise  to  the  bill,  is  unconditional. 
**  (4.)  A  bill  is  not  invalid  by  reason 
(a)  That  it  is  not  dat^ed  ; 
Ip)  That  it  does  not  specify  the  value  given,  or  that  any 

value  has  been  given  therefor  ;• 
(c)  That  it  does  not  specify  the  place  where  it  is  drawn 
or  the  place  where  it  is  payable."* 

Inland  and  Bills  of    exchange   are  either  "inland"   or  "foreign."    An 

foreign  bills,     inland  bill  is,  or  on  the  face  of  it  purports  to  be,^ — 
(1.)  Both  drawn  and  payable  in  the  British  Islands,  or 
(2.)  Drawn   within  the   British  Islands  upon  some    person 

resident  therein. 
Any  other  bill  is  a  foreign  bill. 


1  See  LiUle  v.  Slack/ord,  M.  &  M. 
171 ;  81  R.  K.  726  ;  HamUUm  v.  SpoUU- 
woode,  4  Ex.  200. 

'^  See  ss.  18  and  20. 

»  Jenny  v.  Merle,  2  Ld.  Eaym.  1861. 

<  lU  Boyse,  88  Ch.  D.  612. 

*  HaUh  V.  Trayea,  11  A.  &  E.  702. 
Even  if  the  bill  contains  a  statement 
that  value  was  given,   the    immediate 


parties  may  give  evidence  that  it  was 
not ;  AbboU  v.  Hendricks,  1  M.  &  Or. 
791 ;  56  R.  R.  542. 

*  If  no  place  of  payment  is  specified 
the  place  of  payment  most  be  sscerj 
tained  according;  to  the  roles  laid  down 
by  s.  45  (4). 

7  Act  of  1882,  s.  4. 
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An  inland  bill  is  in  the  form  before  given  ;^  a  foreign  bill  is   Chap.  ZIL 
generally  in  the  form  following : — 

London,  1st  Feb.,  1882.      Foreign  bill. 
For  francs  1000. 

At  sixty  days  after  sight  of  this  first  of  exchange  (second 
and  third  unpaid)  pay  to  the  order  of  Messrs.  Ambler  &  Co.  one 
thonsand  francs. 
Valne  receiyed. 

Hare,  Rollbt  &  Co. 
To  Messrs.  Fabbb,  Paris. 

If  the  bill  had  been  drawn  on  a  person  in  the  British  Isles,  the 
amount  would  have  been  made  payable  in  English  money. 

A  bill  may  be  payable  on  demand,  or  at  a  fixed  or  determinable  When 
fature  time.-  A  bill  is  payable  on  demand  which  is  expressed  to  P*y*^^®* 
be  payable  on  demand,  or  at  sight,  or  on  presentation,  or  in  which 
no  time  for  payment  is  expressed.*  It  is  payable  at  a  determinable 
fature  time  if  it  is  expressed  to  be  payable  at  a  fixed  period  after 
date  or  sight,  or  on  or  at  a  fixed  period  after  the  occurrence  of  a 
specified  ^vent  which  is  certain  to  happen  though  the  time  of 
happening  may  be  uncertain.*  An  instrument  payable  on  a 
contingency  is  not  a  bill.^ 

Foreign  bills  are  sometimes  drawn  payable  at  one  or  more  "Uwnce." 
"usances,"  where  by  "usance"  is  meant  time  for  payment  as 
fixed  by  custom,  having  regard  to  the  places  where  the  bill  is 
drawn  and  where  it  is  made  payable. 

Unless  a  bill  is  payable  on  demand,  and  unless  the  bill  itself  Days  of  grace, 
otherwise  provides,  three  days,  called  "  days  of  grace,"  are  added 
to  the  time  fixed  by  the  bill,  and  the  bill  is  due  and  payable  on 
the  last  day  of  grace.* 

A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or  Date, 
post-dated,^  or  that  it  bears  date  on  a  Sunday,®  or  by  its  not 
bearing  any  date,  in  which  case  the  holder  may  insert  the  date.® 

Unless   the  bill  is  made  payable  to  bearer,  the  payee  must  Payee, 
be  named  or  indicated  therein  with  reasonable  certainty;^®  and 

1  ArUe,  p.  170.  185  ;  27  R.  R.  688  ;  Carlos  v.  FancouH, 

'  8.  3.  6  T.  R.  486  ;  2  R.  R.  647. 

»  S.  10.  •  S.  14. 

*  S.  11.   See  Colehan  v.  Coolce,  Willea,  '  Royal  BarOc  of  Scotland  v.  Tottenham, 
899  ;  Goi$  y.  NeUon,  1  Burr.  226.     See  '"^s  ^  1^3  ^g)           * 

8- 14  as  to  the  computatiou  of  the  time  9  g^  12.     See  s.  20. 

of  payment  10  Ss.  3,  7.    See  Chamberlain  r.  Yowig, 

*  8. 11.    See  Pahn^  v.  PraU,  2  Bing.       [1898]  2  Q.  B.  206. 
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Chap.  XII.  former!}',  unless  the  bill  was  made  payable  to  bearer,  there  could 
not  be  an  alternative  payee,  "A.  or  B.,"^  nor  could  a  bill  be 
made  payable  to  the  officer  for  the  time  being  of  a  company;^ 
but  now  either  of  these  things  can  be  done.^ 

Where  the  payee  is  a  fictitious  or  non-existing  person,  the  bill 
may  be  treated  as  payable  to  bearer.* 

Referee  in  The  drawer  or  any  indorser  may  insert  in  a  bill  the  name  of 

case  of  need.  <<  ^  referee  in  case  of  need,"  that  is,  a  person  to  whom  the  holder 
may  resort  in  case  the  bill  is  dishonoured  by  non-acceptance  or 
non-payment.^ 

Consideration.  It  will  be  remembered  that  in  the  case  of  a  contract  by  deed, 
that  is,  under  seal,  or,  as  it  is  termed,  a  "specialty,"  consideration 
is  presumed  in  law;*  this  is  by  reason  of  the  solemnity  and 
deliberation  with  which,  on  account  of  the  ceremonies  to  be 
observed,  it  is  supposed  to  be  entered  into.  As  a  general  rule  a 
contract  not  under  seal,  or  a  **  simple  contract,"  creates  no  right 
of  action  unless  it  is  made  for  valuable  consideration.^  A  bill 
of  exchange  contains  a  simple  contract  for  payment,  but  at 
common  law  consideration  for  the  bill  is  presumed  till  the 
contrary  appears. 

By  the  Act  of  1882,  "  every  party  whose  signature  appears  on 
a  bill  is  primd  facie  deemed  to  have  become  a  party  thereto  for 
value."®  Valuable  consideration  is  any  consideration  sufficient 
to  support  a  simple  contract,  or  an  antecedent  debt  or  liability.' 
Such  debt  or  liability  is  sufficient  whether  the  bill  is  payable  on 
demand  or  at  a  future  time.'® 

Acceptance.  The  acceptance  of  a  bill  is  the  signification  by  the  drawee^'  of 

his  assent  to  the  order  of  the  drawer.'^  It  must  be  written  on 
the  bill,  and  be  signed  by  the  drawee.'*  The  mere  signature  of 
the  drawee  without  additional  words  is  sufficient.'*     It  must  not 

1  Blanckenhagen  v.  Blundell,  2  B.  &  Tottenham,  [1894]  2  Q.  B.  715. 

Aid.  417.  10  S.    27   (1).     See  Currie  v.   Misa, 

3  SUmn  V.  Stirling,  8  E.  &  B.  882.  L.  R.  10  Ex.  158  ;  1  App.  Cas.  554. 

8  8.  7  (2).  "  Ante,  p.  170  ;  see  Davit  y.  Clark,  6 

**  S.  7  (3)  ;  Bank  of  Englaiid  v.  Vag-  Q.  B.  16.    As  to  acceptance  for  honour, 

liaiw,    [1891]  A.   C.   107  ;  CltUton  v.  see|xw^,  p.  186. 

AtUnborough,  [1897]  A.  C.  90.  "  Bills    of     Exchange     Act,    1882, 

»S.  15.  8.17(1). 

•  2  Bl.  446.  "  S.  17  (2a). 

'  Plowd.  808.     Kekewiek  v.  Manning,  w  /j.     Formerly,  this  was  not  suflS- 

1  De  G.  M.  &  G.  176.  cient ;  see  Eindhattgh  v.  Blakey,  3  C.  P. 
8  S.  80  (1).  D.  136  ;  SteeU  v.  M*Kinlay,  5  App.  Cas. 
»  S.  27  (1).      See  Poirier  v.  Morris,  754  ;  41  &  42  Vict,  c  18,  repealed  by  the 

2  £.  &  B.  89  ;  J?oya2  Bank  of  Scotland  v.  Act  of  1882. 
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express  that  the  drawee  will  perform  his  promise  by  any  other   Chap,  im, 
means  than  the  payment  of  the  money .^  

A  bill  may  be  accepted  before  it  has  been  signed  by  the  drawer, 
or  while  otherwise  incomplete,  or  when  it  is  overdue,  or  has  been 
dishonom'ed  for  non-acceptance  or  non-payment.^ 

An  acceptance  may  be  either  ''general"  or  " qualified."     A  "General"  or 
general  acceptance  assents  without  qualification  to  the  order  of  "  ^^""®^'" 
the  drawer.^    A  qualified  acceptance  in  express  terms  varies  the 
effect  of  the  bill  as  drawn.* 

An  acceptance  is  qualified  which  is —  Qualified. 

(i)  Conditional,  that  is,  which  makes  payment  by  the  acceptor 
dependent  on  the  fulfilment  of  a  condition  therein  stated ;  * 

(ii)  Partial,  that  is,  to  pay  part  only  of  the  amount  for  which 
the  bill  is  drawn;* 

(iii)  Local,  that  is,  to  pay  only  at  a  particular  specified  place  ;^ 

(iv)  Qualified  as  to  time ;  ® 

(v)  The  acceptance  of  some  drawees,  but  not  of  all.® 

To  give  eflfect  to  acceptance  the  bill  must  be  delivered,  that  is.  Delivery, 
the  possession,  actual  or  constructive,  of  it  must  be  transferred 
from  one  person  to  another,^®  and  until  delivery  every  contract 
in  it,  whether  the  drawer's,  the  acceptor's,  or  an  indorser's,  is 
incomplete  and  revocable ;  or  there  must  be  notification,  that  is, 
notice  by  the  drawee  to,  or  according  to  the  directions  of,  the 
person  entitled  to  the  bill  that  he  has  accepted  it,  and  then  the 
acceptance  is  complete  and  irrevocable. ^° 

"  Delivery  "  means  transfer  of  possession,  actual  or  constructive.  Issue. 

from  one  person  to  another. ^^     "  Issue  "  means  the  first  delivery 

of  a  bill  complete  in  form  to  a  person  who  takes  it  as  holder.  ^^ 

It  is  immaterial  that  the  "  issue  "  has  been  induced  by  fraud.^^ 

The  signing  and  delivery  of  a  blank  or  skeleton  bill  is  a  primd  Skeleton 

biU — ^inchoate 

instruments. 

1  S.  17  (2b).     See  Butsdl  v.  PhiUips,  «  lb, 

U  Q  B  891.  10  ^ct  of  1882,  ss.  2,  21. 

*  S.  18. 

1  g  19^  '  ^  lb.  Ab  to  delivery  by  post,  see  Ex 

*  8. 19  (2).  Meyer  v.  Decroix,  [1891]  pt^rU  Cote,  9  Ch.  27  ;  Smith  v.  Mundy, 
A.  C.  520.  8  E.  &  E.  22. 

'  lb.  See  Smith  v.    Fertue,  9  C.  B.  la  citUian    v.    Attejiborough,    [1897] 

'  \\^^^'  A.  C.  90.     As  to  issue  on  delivery  by  a 

^  lb,    Hee  Petit  Y.  Benson,  Comh.i62,  ., .  -              „        ,,            »       ..      « 

7  /x  Q      rr  T-.    J       m  f.       r  i^  t>  ^^^^'f    *^    BoxendoU    V.    Bennett,     3 

'  lb.  See  Halttead  v.  Skelton,  6  Q.  B.  ^    J    ^v    ,„,      ,    ,             ^  .             , 

86.  Q.  B.  D.  631  ;  Ingham,  v.  Primrose,  7 

'  n.  See  RusseU  v.  Phillips,  14  Q.  B.  C.  B.  N.  S.  82  ;  Arnold  v.  Cheqw  Bank, 
891.  1  C.  P.  D.  678. 
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Chap.  Xn.  facie  authoritj^  to  fill  it  up  for  anj'^  amount  which  the  stamp  will 
cover/  using  the  signature  for  that  of  the  drawer,  the  acceptor, 
or  an  indorser;^  and  similarly,  when  a  bill  is  wanting  in  any 
material  particular,  the  holder  has  prima  facie  authority  to  fill 
up  the  omission  in  any  way  he  thinks  fit.^  But  the  completion 
must  be  within  a  reasonable  time  and  in  accordance  with  the 
authority  given  ;^  though,  in  the  hands  of  a  holder  in  due  course, 
the  bill  is  valid  whether  it  had  been  so  duly  completed  or  not.* 
The  drawer's  name,  it  would  seem,  may  be  filled  in  even  after  the 
acceptor's  death.* 

Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-extensive 
with  capacity  to  contract.^  A  corporation  cannot  make  itself  liable 
as  a  party  to  a  bill  unless  it  is  competent  so  to  do  under  the  law 
relating  to  corporations.^  If  a  bill  is  drawn  or  indorsed  by  a 
corporation  having  no  power  to  incur  liability  on  a  bill,  the  holder 
is  entitled  to  receive  payment  and  to  enforce  the  bill  against  any 
other  party.* 

CJorporations.  In  general  a  corporation  can  only  contract  by  writing  under 
its  common  seal,^  and  being  established  for  a  specific  purpose 
cannot  bind  itself  by  a  contract  which  is  entirely  unconnected 
with  the  purposes  of  its  incorporation.®  Therefore,  it  was  held 
that  a  railway  company,  incorporated  in  the  usual  way  by  private 
Act  of  Parliament,  which  contained  no  provision  empowering  it 
to  draw,  accept,  or  indorse  bills  of  exchange,  was  not  competent 
to  do  so,  and  acceptances  given  by  it  with  the  seal  of  the  company 
annexed  were  not  binding  upon  it.*  But  a  corporation  may  issue 
bills,  where  the  terms  of  the  instrument  under  which  it  is  con- 
stituted authorize,  upon  a  fair  construction,  the  issuing  of  bills, 
or  where  the  business  of  the  corporation  is  one  which  cannot  in 
its  ordinary  course  be  carried  on  without  bills,^  for  instance, 
where  it  is  incorporated  for  the  purpose  of  trade.^^  In  the  case 
of  a  company  under  the  Companies  Act,  1862,  the  provisions  of 
which  are  not  aflfected  by  the  Bills  of  Exchange  Act,^^  the  question 


1  Act  of  1882,  8.20(1). 

«  S.  20  (2).  WatHn  v.  Lamb,  85 
L.  T.  488. 

5  Ih,  Hodman  v.  JFhecler,  [1902] 
1  K.  B.  861. 

*  Carter  v.  JVhite,  25  Ch.  D.  666. 

»  Act  of  1882,  8.  22(1). 

«  8.  22  (2).  Smith  v.  Johnson,  3  H.  & 
N.  222. 


7  See  Crouch  v.  Cr^U  Fonder,  L.  R. 
8  Q.  B.  374. 

^  BcU&man  ▼.  Mid  Wales  Rail.  C<j.y 
L.  R.  1  C.  P.  508,  per  Erie,  C.J. 

«  lb,  p.  499. 

1°  Peruvian  Co,  v.  Thamet,  Se,Co  ,2 
Ch.  622. 

"  Byles  on  Bills,  79. 

^  S.  97  (3)  (b). 
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will  turn  upon  the  proper  construction  of  the  memorandum  and    Chap.  XIL 
articles  of  association.^ 

A  corporation  generally  signs  a  hill  by  procuration,^  hut,  in 
place  of  signature  to  any  instrument  in  writing  required  hy  the 
Act  to  he  signed,  the  corporate  seal  may  he  attached ;  this  does 
not  mean  that  the  hill  or  note  of  a  corporation  must  he  under 
seal.^  By  the  Companies  Act,  1862,*  with  regard  to  a  company  Companies 
incorporated  thereunder,  and  having  authority  to  draw,  accept,  or  * 
indorse  a  hill  of  exchange,  it  is  provided  that : — 

"A  promissory  note  or  hill  of  exchange  shall  be  deemed  to 
have  been  made,  accepted,  or  indorsed  on  behalf  of  any  company 
under  this  Act,  if  made,  accepted,  or  indorsed  in  the  name  of  the 
company  by  any  person  acting  under  the  authority  of  the  company, 
or  if  made,  accepted,  or  indorsed  by  or  on  behalf  or  on  account 
of  the  company  by  any  person  acting  under  the  authority  of  the 
company." 

Where  directors  accepted  hills  on  behalf  of  a  company  which 
had  no  power  to  accept  hills,  it  was  held  that  they  were  personally 
liable  to  an  indorsee  for  value.*^ 

Signature  is  essential  to  liability  under  a  bill  whether  as  drawer,  Signature, 
indorser,  or  acceptor.*    Where  a  signature  is  forged  or  placed  on  a 
bill  without  authority,  it  is  wholly  inoperative,  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill 
is  estopped  from  setting  up  the  forgery  or  want  of  authority.^ 
For  instance,  where  a  person  sued  upon  a  bill  has  declared  or  Forged  or 
admitted  that  the  signature  is  his  own,  and  has  thereby  altered  sjnature!'^ 
the  position  of  the  holder  to  whom  the  declaration  or  admission 
has  been  made,  he  is  estopped   from   denying  his   signature.®  Estoppel. 
Where  a  forged  bill  has  been  paid,  and  the  position  of  the  holder 
has  been  altered,  the  payer  cannot  recover  back  the  money  which 
he  has  paid  when  he  subsequently  discovers  the  forgery.®    It  has  Ratification. 


^  Companies  Act,  1862  (25  &  26  Vict.  '  West  London    Bank  v.  Kitson,   13 

c- 89),  8.  47.  Q.  B.D.  360. 

|See;>orf,p.l78.  •  Act  of  1882,  s.  23. 

*  Act  of  1882,  s.  91  (2).  Before  the  Act  .  „             ^  , . 

't  was  donbtful  whether  a  bill  or  note  '  S.  24.     Subject  to  some  exceptions 

i«ned  under  the  seal  of  a  corporation  co'^taiiied  in  ss.  54,  55,  60,  80,  and  82. 

'M  negotiable  :  Crau4Ji  y.  CridU  Fmeier,  ^ee  Bank  of  England  v.  Fagliano,  [1891] 

L.  H.  ag.  B.  382,  383.  ^'  ^'  ^^'^' 

M5  &  26  Vict.  c.  89,  s.  47  ;  and  see  ■  London  and  River  Plate  Bank  v, 

30  4  31  Vict.  c.  131,  8.  37.  Liverpool  Bank,  [1896]  1  Q.  B.  7. 

G.P.P.  12 
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Chap.  XII.  been  held  that  there  cannot  be  ratification  of  an  unauthorized 
signature  amounting  to  a  forgery.^ 

Where  a  drawee  accepts  a  bill  "payable  at"  a  banker s,  the 
banker,  if  he  pay  on  a  forged  indorsement,  cannot  charge  his 
customer  with  the  amount  so  paid.^ 

But  where  the  banker  is  himself  the  drawee,  he  is  protected 
when  the  bill  is  payable  to  order  on  demand,  and  he  pays  it  in 
good  faith  and  in  the  ordinary  courae  of  business ;  he  need  not 
show  that  the  indorsement  of  the  payee,  or  any  subsequent 
indorsement,  was  by  or  under  the  authority  of  the  person  whose 
indorsement  it  pui'ports  to  be ;  and  he  is  deemed  to  have  paid 
the  bill  in  due  course,  although  the  indorsement  have  been  forged 
or  made  without  authority.* 

Signature  in  the  name  of  the  person  to  be  made  liable  may  he 
made  by  an  agent.*  Upon  the  principle  already  discussed,^  an 
agent  managing  a  business,  part  of  which  consists  in  drawing, 
indorsing,  or  accepting  bills,  may  bind  his  principal  by  signing 
his  name  to  a  bill  though  he  be  speciall}'  instructed  not  to  do 
so ;  *  and  an  agent  having  authority  to  sign  the  name  of  his 
principal  may  direct  another  person  to  sign  that  name  to  a  par- 
ticular bill.*^ 

Sometimes  the  signature  is  **by  procuration,**  thus,  "Beujamin 
Brown,  per  pro.  Samuel  Smith.'*  Such  a  signature  operates  as 
notice  that  Samuel  Smith,  as  the  agent  of  Benjamin  Brown,  has 
but  a  limited  authority  to  sign ;  and  the  principal  is  bound  only  if 
the  agent  was  acting  within  the  limits  of  his  authority.®  If  a 
person  signs  as  agent,  knowing  that  he  has  no  authority,  he  is 
liable  for  the  false  representation.* 

When  a  person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and 
adds  words  to  his  signatui-e  indicating  that  he  signs  for  or  on 
behalf  of  a  principal,  or  in  a  representative  character,  he  does  not 


Brook  V.  Jlook,  L.  R.  6  Ex.  89,  per 
Kelly,  C.B.  But  sec  M*Kerme  v.  British 
Liiien  Co.,  6  App.  Cas.  82. 

2  Robaris  v.  Tmker,  16  Q.  B.  660  ; 
Byles  on  Bills,  254,  296. 

3  Act  of  1882,  8.  60  (taken  from  16  k 
17  Vict.  c.  59,  s.  19,  which  is  still  unre- 
pealed, see  Loiid,  City  and  Mid,  Bank 
V.  0<yrdon,  [1903]  A.C.  240).  See  Hali- 
fax V.  Wheelwright,  L.  R.  10  Ex.  191  ; 


Lacave  v.  Credit  Lyonnais,  [1897]  1 Q.  B. 
148. 
*  S.  91. 

6  Ante,  p.  72. 

«  Edmunds  v.  Bushell,  L.  R.  1  Q.  B. 
97. 

7  iord  V.  Hall,  8  C.  B.  627. 

8  Act  of  1882,  8.  25. 

»  PoUiill  V.  Waller,  3  B.  &  Ad.  11*; 
87  R.  R.  344 ;  West  London  Bank  r. 
Kiison,  13  Q.  B.  D.360. 
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become  personally  liable;^  but  the  mere  addition  of  words   de-    Cliap.  XII. 
scribing  him  as  an  agents  or  as  filling  a  representative  character, 
does  not  exempt  him  from  personal  liability .- 

The  usual  term  to  employ  in  an  indorsement  by  an  agent 
is  **  sans  recours,*'  or  "  without  recourse "  ("  to  me  *'  being 
understood),  or  **  sans  frais,*' 

In  determining  whether  the  signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 
construction  most  favourable  to  the  validity  of  the  instrument 
must  be  adopted.^ 

The  term  presentment  is  used  in  two  meanings.     Sometimes  Presentment, 
it  means  presentment  to  the  drawee  for  acceptance,  and  sometimes 
presentment  for  payment  when  the  bill  comes  to  maturity. 

A  bill  is  said  to  be  **  dishonoured '*  if  either  acceptance  or  Dishonour 
payment  is  refused.     If  an  inland  bill  is  dishonoured,  a  minute 
may  be  made  on  it  at  the  request  of  the  holder  by  a  notary  public, 
referring  to  the  notary's  register.     If  a  foreign  bill  is  dishonoured 
it  may  be  **  protested  "  before  a  notary  public. 

In  order  to  render  a  party  to  a  bill  liable,  presentment  by  Presentment 
the  holder  of  a  bill  to  the  drawee  for  acceptance  is  necessary  in  ance. 
the  following  cases  only,  namely :  (1.)  Where  it  is  payable  after 
sight,  in  which  case  it  is  necessary  in  order  to  fix  the  maturity  of 
the  instrument;  or  (2.)  Where  it  expressly  stipulates  that  it 
shall  be  presented ;  or  (3.)  Where  it  is  drawn  payable  elsewhere 
than  at  the  residence  or  place  of  business  of  the  drawee.* 

Where  presentment  is  optional,  the  objects  in  presenting  are 
to  obtain  the  acceptance  of  the  drawee,  and  thus  to  render  him 
liable  on  the  bill ;  and  in  case  the  drawee  refuses  to  accept,  or, 
as  it  is  called,  **  dishonours  '*  the  bill,  to  have  an  immediate  right 
to  proceed  against  the  drawer  and  prior  indorsers.^ 

The  holder  of  a  bill  payable  after  sight  must  either  present  it  for 
acceptance  or  negotiate  it  within  a  reasonable  time ;  otherwise  the 
drawer  and  all  indorsers  prior  to  that  holder  will  be  discharged. 
In  determining  what  is  reasonable  time,  regard  must  be  had  to  the 
nature  of  the  bill,  the  usage  of  trade  with  respect  to  similar  bills, 
and  the  facts  of  the  particular  case.* 

1  S.  26  (1).  See  JRe  Barnard,  32  Ch.          «  S.  43. 

^-  447.  •  S.  40.    As  to  what  is  reasonable  time, 

'  S.  26  (1).  See  Jte  Barnard,  sup,           see  Bamchum  Mullick  v.  BadaJcissen,  9 

*  S.  26  (2).  Moo.  P.  C.  46  ;  Muilman  v.  D'Eguino, 

*  S.  39.  2  H.    Bl.  565  ;   Mellish  v.  Bawd<m,  9 

12  (2) 
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Chap.  Xn.        The  following  rules  as  to  due  presentment  for  acceptance  are 
laid  down  by  the  Act : — ^ 

(1.)  The  presentment  must  be  made  by  or  on  behalf  of  the 
holder  to  the  drawee,  or  to  some  person  authorised  to  accept  or 
refuse  acceptance  on  his  behalf,^  at  a  reasonable  hour  on  a 
business'  day,  and  before  the  bill  is  overdue. 

(2.)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who 
are  not  partners,  presentment  must  be  made  to  them  all,  unless 
one  has  authority  to  accept  for  all,  then  presentment  may  be  made 
to  him  only. 

(8.)  Where  the  drawee  is  dead,  presentment  may  be  made  to 
his  personal  representative. 

(4.)  Where  the  drawee  is  bankrupt,  presentment  may  be  made 
to  him  or  to  his  trustee. 

(5.)  Where  authorised  by  agreement  or  usage,  a  presentment 
through  the  post-office  is  sufficient. 

Presentment  in  accordance  with  these  rules  is  excused,  and  a 
bill  may  be  treated  as  dishonoured  by  non-acceptance  : — * 

(1.)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person,  or  a  person  not  having  capacity  to  contract  by  bill. 

(2.)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  be  eflfected. 

(3.)  Where,  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

Non-acceptance  within  the  customary  time^  must  be  treated  as 
dishonour,  otherwise  the  holder  loses  his  right  of  recourse  against 
the  drawer  and  indorsers.*  A  bill  is  dishonoured  if  it  is  not 
accepted  on  presentment,  or  if  it  is  not  accepted  when  presentment 
is  excused^  The  effect  of  such  dishonour  is  that  an  immediate 
right  of  recourse  against  the  drawer  and  indorsers  accrues  to  the 
holder,  and  no  presentment  for  payment  is  necessary.® 

A  qualified  acceptance  may  be  refused  by  the  holder  and  treated 
as  dishonour ;  but  where  taken  without  the  authority  or  assent  of 
the  drawer  or  an  indorser,  it  not  being  a  partial  acceptance 
whereof  due  notice  has  been  given,  such  drawer  or  indorser  is 
discharged  from  liability,  unless  he  has  had  notice  of  the  qualified 


Effect  of  non- 
acceptance. 


Bing.  416  ;  Straker  v.  Ghraham^  4  M.  & 
W.  721  ;  Fry  v.  Hill,  7  Taunt.  397  ; 
18  K.  B.  512. 

1  S.  41  (1). 

>  Patting  the  bill  into  a  bill-box  in 
the  usual  manner  is  sufficient. 

*  Business  days  are  defined  in  &  92. 

<  S.  41  (2). 


*  The  custom  is  to  leave  the  bill  with 
the  drawee,  if  so  required,  for  24  hours, 
at  the  end  of  which  time  he  must  give 
it  back,  accepted  or  not  accepted.  See 
Bank  of  Van  Diemen's  Land  v.  Barde  of 
Victoria,  L.  R.  8  P.  C.  526. 

«  S.  42. 

7  S.  48  (1). 

«  S.  48  (2). 
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acceptance  and  has  not  signified  }iis  dissent  within  a  reasonable    Chap.  XII. 
time.^ 

Ever}'  bill  must  be  duly  presented  for  payment,  or  the  drawer  Presentment 
and  indorsers  will  be  discharged,^  except  in  the  following  cases: — ^ 

(1.)  Where,  after  the  exercise  of  reasonable  diligence,  present- 
ment, as  reanired  by  this  Act,  cannot  be  effected  ;  but  the  fact 
that  the  holaer  has  reason  to  believe  that  the  bill  will,  on  present- 
ment, be  dishonoured,  does  not  dispense  with  the  necessity  for 
preseutment> 

(2.)  Where  the  drawee  is  a  fictitious  person.' 

(3.)  As  rejrards  the  drawer,  where  the  drawee  or  acceptor  is  not 
bound,  as  between  himself  and  the  drawer,  to  accept  or  pay  the 
bill,  and  the  drawer  has  no  reason  to  believe  that  the  bill  would 
be  paid  if  presented. 

(4.)  As  regards  an  indorser,  where  the  bill  was  accepted  or 
made  for  the  accommodation  of  that  indorser,  and  he  has  no  reason 
to  expect  that  the  bill  would  be  paid  if  presented. 

(5.)  By  waiver  of  presentment,  express  or  implied.* 

No  particular  form  of  presentment  is  necessary.^ 
A  bill  is  duly  presented  for  payment  if  presented  in  accordance 
with  the  following  rules  : — ® 

(1.)  Where  the  bill  is  not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  due.® 

(2.)  Where  the  bill  is  payable  on  demand,  then,  subject  to  the 
provisions  of  this  Act,  presentment  must  be  made  within  a  reason- 
able time  after  its  issue  in  order  to  render  the  drawer  liable,  and 
within  a  reasonable  time  after  its  indorsement,  in  order  to  render 
the  indorser  liable.  In  determining  what  is  a  reasonable  time, 
regard  shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade 
with  regard  to  similar  bills,  and  the  facts  of  the  particular  case. 

(3.)  Presentment  for  pnyment  must  be  made  by  the  holder,  or 
l»y  some  person  authorised  to  receive  payment  on  his  behalf,  at  a 
I  easonable  hour  on  a  business  day,  at  the  proper  place  as  herein- 
after defined,!^  either  to  the  person  designated  bj  the  bill  as  payer, 
or  to  some  person  authorised  to  pay  or  refuse  payme'nt  on  his 
behalf,  if  with  the  exercise  of  reasonable  diligence  such  person 
can  there  be  found.^^ 

1  8.  44.  borough,  [1897]  A.  C.  90. 

'  S.  45.  «  Jloplcy  V.   Dufrestie,  15  East,  275 ; 

*  S.  46.  13  R.  R.  463. 

^  Even  if  the  acceptor  tells  the  holder  7  Per  Cairns,  C,  Re  East  of  England 

that  he  will  not  pay  it  when  due  ;  BaJcer  Bank^  4  Ch.  18. 
T.  Birch,  3  Camp.  107  ;  13  R.  K.  767  ;  «  Act  of  1882,  s.  45. 

or  Woiues  bankrupt  before  maturity  ;  •  See  a^Ue,  p.  173. 

Bowes  V.  Howe,  5  Taunt.  30  ;  14  R.  R.  lo  S.  45  (4),  (5). 

'0().  "  The  person  presenting  the  bill  must 

.  *  See  Bank  of  England  v.   Vagliano,  show  it,  and  give  it  up  on  being  paid ; 

[1891]  A.   C.    107  ;     CluUon  v.   Attenr  s.  52  (4). 
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(4.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 
persons  who  are  not  partners,  and  no  place  of  payment  is  specified, 
presentment  must  be  made  to  them  all. 

(5.)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to  a  per- 
sonal representative,  if  such  there  be,  and  with  the  exercise  of 
reasonable  diligence  he  can  be  found. 

(6.)  Where  authorized  by  agreement  or  usage,  a  presentment 
through  the  post  office  is  sufficient . 

Delay  in  presentment  is  excused  when  caused  by  circumstances 
bej^ond  the  control  of  the  holder,  and  not  imputable  to  his  de- 
fault, misconduct  or  negligence;^  but  it  must  be  made  with 
reasonable  diligence  when  the  cause  of  delay  ceases  to  operate.^ 

A  bill  is  dishonoured  by  non-payment  when  on  due  presentment 
it  is  not  paid,  or  when  x>resentment  is  excused  and  the  bill  is  over- 
due and  unpaid.^  The  effect  of  such  dishonour  is  that  an  immediate 
right  of  recourse  against  the  drawer  and  indorsers  accrues  to  the 
holder  ;^  but  he  cannot  sue  any  party  until  after  the  last  day  for 
payment.^ 

Notice  of  dishonour,  whether  by  non-acceptance  or  by  non- 
paj^ment,  must,  except  in  the  cases  mentioned  below,  be  given  to 
the  drawer  and  each  indorser,  and  any  to  whom  notice  is  not  given 
will  be  discharged  ;^  but  if  notice  of  dishonour  for  non-acceptance 
is  not  given,  a  holder  in  due  course  subsequent  to  such  omission  is 
not  prejudiced  ;^  and  when  notice  of  dishonour  for  non-acceptance 
is  given,  notice  of  dishonour  for  non-payment  is  unnecessarj',  unless 
in  the  meantime  the  bill  has  been  accepted.^ 

Delay  in  giving  notice  of  dishonour  is  excused  on  the  same 
grounds  as  delay  in  presentment.^  Notice  of  dishonour  is  dispensed 
with  in  the  following  cases,^ — 

(1.)  When,  after  the  exercise  of  reasonable  diligence,  notice  as 
required  by  this  Act  cannot  be  given  to  or  does  not  reach  the 
drawer  or  indorser  sought  to  be  charged  : 

(2.)  By  waiver,^  express  or  implied,  notice  of  dishonour  may 
be  waived  before  the  time  of  giving  notice  has  arrived,  or  after  the 
omission  to  give  due  notice  : 


1  S.  46  (1).      See  RouquetU  v.  Over-  '  S.  50.    See  s.  46  (1),  ante,     Notic* 


mann,  L.  R.  10  Q.  B.  625. 

2  S.  46  (1). 

»  S.  47. 

^  Kennedy  v.  Thomas,  [1894]  2  Q.  B. 
769. 

»  S.  48. 

•  Dunn  V.  O'Keeffe,  6  M.  &  S.  282  ; 
17  R.  R.  326. 


must  be  given,  even  if  the  acceptor  is  a 
bankrupt ;  Etdaile  v.  Sotcerby,  11  Ewt, 
114  ;  10  R.  R.  440. 

'  As  to  what  amounts  to  waiver,  see 
Phipson  V.  Kneller,  4  Camp.  285 ;  BrtU 
V.  Levett,  13  East,  213  ;  Cordery  v. 
Colvin,  14  C.  B.  N.  S.  374  ;  Woods  v. 
Dean,  3  B.  &  S.  101. 
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(8.)  As  regards  the  drawer  in  the  following  cases,^  namely — (1)  Chap.  XIL 

where  drawer  and  drawee  are  the  same  person,  (2)  where  bhe  drawee  

is  a  fictitioos  person  or  a  person  not  having  capacity  to  contract,^ 
(3)  where  the  drawer  is  the  person  to  whom  the  bill  is  presented 
for  payment,  (4)  where  the  drawee  or  acceptor  is  as  between  him- 
self and  the  drawer  under  no  obligation  to  accept  or  pay  the  bill,'* 
(5)  where  the  drawer  has  countermanded  payment : 

(4.)  As  regards  the  indorser  in  the  following  cases,  namely — (1) 
where  the  drawee  is  a  fictitious  person  or  a  person  not  having  capa- 
city to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time 
he  indorsed  the  bill,  (2)  where  the  indorser  is  the  person  to  whom 
the  bill  is  presented  for  payment,  (3)  where  the  bill  was  accepted 
or  made  for  his  accommodation. 

Notice  of  dishonour  must  be  given  in  accordance  with  the  rules  Rnles  for 
expressed  in  the  Act,*  some  of  the  most  important  of  which  are —  ^^^^  ^^ 

(1.)  It  may  be  given  in  writing  or  by  personal  communication, 
and  in  any  sufficient  terms.  It  may  be  partly  written  and  partly 
verbal.  If  written,  it  need  not  be  signed.  If  duly  addressed  and 
posted  it  is  sufficient  notwithstanding  any  miscarriage  by  the  post 
office.     It  may  be  given  to  the  party  himself  or  to  his  agent.^ 

(2.)  It  may  be  given  as  soon  as  the  bill  is  dishonoured,  and  must 
be  jriven  within  a  reasonable  time  thereafter.' 

(3.)  In  the  absence  of  special  circumstances,  notice  is  not  deemed 
to  have  been  given  within  a  reasonable  time,  unless — where  the 
person  giving,  and  the  person  to  receive  notice,  reside  in  the  same 
place,  the  notice  is  given  or  sent  off  in  time  to  reach  the  latter  on 
the  day  after  the  dishonour  of  the  bill :  7  or,  where  they  reside  in 
different  places,  the  notice  is  sent  off  on  the  day  after  the  dishonour 
of  the  bill,  if  there  be  a  post  at  a  convenient  hour  on  that  day, 
and  if  there  be  no  such  post  on  that  day,  then  by  the  next  post 
thereafter.* 

(4.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an  agent 
he  may  either  himself  give  notice  to  the  parties  liable  on  the  bill, 
or  he  may  give  notice  to  his  principal.  If  he  give  notice  to  his 
principal,  he  must  do  so  within  the  same  time  as  if  he  were  the 
holder,  and  the  principal  upon  receipt  of  such  notice  has  himself 
the  same  time  for  giving  notice  as  if  the  agent  had  been  an 
independent  holder.' 

^  See  Imperial  Bank  of  Canada  y.  •  Hine  v.  AlUly,  4  B.  &  Ad.  624  ;  38 

Bank  of  HamUUmy  [l^aZ]  A,  C.  A9.  R.    R.   880;    Darbishire  v.    Parker,   6 

«  Leach  v.  BewiU,  4  Taunt.  781  ;   14  East,  2. 

B.  R.  652.  7  Smith  v.  Mullett,  2  Camp.  208  ;  11 

*  Bickerdike  v.  Bdlman,  1  T.  R.  405  ;  R.  R.  694. 

2  Sm.  L.  C.  102  ;  1  R.  R.  242 ;  Sharp  v.  •  Williams  v.  SmUh,  2  B.  &  Aid.  496  ; 

Bailty,  9  B.  &  C.  44.  This  is  the  case  of  21  R  R.  873  ;  ffawkea  v.  Salter,  4  Bing. 

the  bill  having  been  accepted  for  the  715  ;  29  R.  R.  708  ;  Fielding  v.  Corryt 

accommodation  of  drawer.  [1898]  1  Q.  B.  268. 

*  S.  49.  •  Bray  v.  Hadwen,  6  M.   &  S.   68  ; 

*  Be  Deep  Sea  Fithery  Co.,  [1902]  1  17  R.  R.  277 ;  Clode  v.  Bayley,  12  M.  & 
Ch..W.  W.  61. 
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(5.)  Where  a  party  to  a  bill  receives  due  notice  of  dishonour, 
he  has  after  the  receipt  of  such  notice  the  same  period  of  time  for 
giving  notice  to  antecedent  parties  that  the  holder  has  after  the 
dishonour.^ 

A  "protest**  is  a  solemn  declaration  made  by  a  notary  public  ;* 
it  must  contain  a  copy  of  the  bill,  and  must  be  signed  by  the 
notary,  and  must  specify  the  pereon  at  whose  request  it  is  made, 
the  place  and  date,  and  the  cause  and  reason  of  protest.*  Where 
the  bill  is  lost  or  destroyed,  or  wrongfully  detained,  the  protest 
may  be  on  a  copy  or  written  paiticulars  thereof.*  Where  a 
notary  cannot  be  obtained,  it  may  be  protested  by  a  householder, 
or  substantial  resident  of  the  place  where  the  bill  is  dishonoured, 
in  the  presence  of  two  witnesses,  in  the  form  prescribed  by  the 
Act.^ 

"  Noting  "  is  a  minute  made  on  the  bill  by  the  ofl&cer  at  the 
time  of  refusal  of  acceptance  or  payment,  and  is  considered  as  the 
preparatory  step  to  protest.®  Where  a  bill  is  required  to  be  pro- 
tested within  a  specified  time,  or  before  some  further  proceeding 
is  taken,  it  is  sufficient  that  the  bill  has  been  noted  for  protest  within 
such  time  or  before  such  proceeding,  and  the  formal  protest  may 
be  extended  at  any  time  as  of  the  date  of  the  noting  J 

An  inland  bill  may  be  noted  or  protested  for  non-acceptance  or 
non-payment ;  but  need  not  be  so  to  preserve  recourse  against 
the  drawer  or  indorser.®  The  only  use  of  protesting  an  inland 
bill  is  to  enable  it  to  be  accepted  for  honour.'  On  the  other 
hand,  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  must 
be  duly  protested.^®  And  where  the  acceptor  of  a  bill  becomes 
bankrupt,  or  suspends  payment  before  it  matures,  the  holder  may 
have  the  bill  protested  for  better  security  against  the  drawer  and 
indorsers.^^ 

Protest  is  dispensed  with  by  any  circumstance  which  would  dis- 
pense with  notice  of  dishonour,  and  delay  in  noting  or  protesting 


^  See,  generally,  as  to  notice  of  dis-  ^  S.  93. 


honour,  Bickerdikc  v.  Bolhnan,  2  Sm. 
L.  0.  102,  and  notes  thereto. 

s  Byles  on  Bills,  218. 

>  Act  of  1882,  8.  61  (7). 

*  S.  51  (8). 

»  S.  94,  aud  Sched.  I. 

•  Byles  on  Bills,  220  ;  Leftley  y.  MiUSt 
4  T.  R.  170 ;  2  R.  R.  350. 


8  S.  51  (1). 

»  Ss.  65—68. 

*<»  S.  61  (1),  (2).  Various  reasons  iw 
given  for  this  difference :  see  Byles  on 
Bills,  217. 

"  S.  51  (5).  See  Ex  p.  Bank  of 
razil,  [1893]  2  Ch.  438. 
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may  be  excused   by  circumstances  beyond    the   control  of  the    Chap.  XII. 

holder.^ 

When  a  bill  is  accepted  generally,  presentment  for  payment  Presentment 
^  ^  .  a  .      unnecesaary 

is  not  necessary  to  make  the  acceptor  liable.^     If  presentment  is  as  against 

required  by  the  terms  of  a  qualified  acceptance,  the  acceptor,  in  acceptor. 

the  absence  of  an  express  stipulation  to  that  effect,  is  not  dis- 

discharged  by  the  omission  to  present  the  bill  for  payment  on  the 

day  that  it  matures.^      To  render  the  acceptor  liable  it  is  not 

necessary  to  protest  a  bill,  or  to  give  him  notice  of  dishonour.* 

Where  a  bill  is  dishonoured,  the  holder  may  recover  from  any   Damages  on 
party  liable  on  the  bill — the  drawer,  who  has  been  compelled  to  q£  jjjy^ 
pay,  from  the  acceptor,  and  an  indorser,  who  has  been  compelled 
to  pay,  from  the  acceptor  or  drawer  or  a  prior  indorser — the 
following  liquidated  damages : — ^ 

(o.)  The  amount  of  the  bill. 

(b,)  Interest  from  presentment  for  payment,  if  the  bill  is  payable 
on  demand,  otherwise  from  maturity.* 

(c.)  The  expenses  of  noting  or,  when  protest  is  necessary^  and 
the  protest  has  been  extended,  of  protest. 

Where  the  bill  has  been  dishonoured  abroad,  in  lieu  of  the  above  Re-exchange, 
the  holder  may  recover  from  the  drawer  or  an  indorser,  and  the 
drawer  or  an  indorser  who  has  been  compelled  to  pay  may  recover 
from  any  party  liable  to  him,^  the  amount  of  the  re-exchange^  with 
interest  thereon  until  payment.^ 

Where  a  bill  is  payable  abroad,  the  holder  has  a  right  to  be  paid 
a  certain  sum  in  foreign  currency  in  a  foreign  country  ;  in  other 
words,  he  is  entitled,  if  the  bill  is  dishonoured,  as  against  any  one 
liable  in  this  country  on  the  bill,  to  such  a  sum  of  English  money 
as  would  purchase  that  amount  of  foreign  money  together  with 
the  costs  of  transmitting  it  to  England,  as  well  as  the  costs  of 
protest,  &c.®  The  easiest  manner  for  the  holder  to  obtain  English 
money  from  the  person  in  England  liable  to  pay,  is  by  drawing  a 
bill  at  sight  for  the  amount  on  him.*     The  word  **  re-exchange  " 

^  8.  51  (9) ;   and  see  ss.  46,  50,  ante,  *  Ex  p.  Bank  of  Brazil,  step. 

p.  182  ;  Campbell  v.    H^ebster,  2  C.  B.  •  As  to  *'  re-exchange,"  see  Willamy. 

258  ;i^  V.  Thorpe,  12  East,  171.  ^^.^.^  3  ^        Cas.  133. 

S.    1    See  an^,  p.  181.  ,  g^^            g^^  ^^  ^^            ^^^  ^ 

o.  57  (1).     Therefore  the  claim  may  ^  '                        ^  ' 

be  made  under  R.   S.    C,    Order  III.  Oillespu,  18  Q.  B.  D.  286  ;  Be  Conimer- 

r.  6 ;  see  Dajido  v.  Boden,  [1898]  1  Q.  B.  cial  Bank  of  S.  Australia,  86  Ch.  D.  522. 


318. 


*  Re  East  of  England  Bank,     Ch.  1 4.       563. 


8  Siise  V.  Po7np€,  8  C.  B.  N.  S.  688, 
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Interest 


Chap.  XII.  is  used  in  this  section  for  the  amount  for  which  the  bill  at  sight 
would  have  to  be  drawn.  The  word  is  also  used  in  the  meanings 
of  (1)  the  loss  on  a  particular  transaction  owing  to  the  exchange 
being  adverse,^  and  (2)  the  course  of  exchange  itself. 

Where,  by  the  Act,  interest  ma}'  be  recoi^ered  as  liquidated 
damages,  it  may,  if  justice  require  it,  be  withheld  wholly  or  in 
part ;  and,  where  a  bill  is  expressed  to  be  payable  with  interest  at 
a  given  rate,  interest  as  damages  may  or  may  not  be  given  at  the 
same  rate  as  interest  proper.^  **  Interest  proper  "  is  where  a  bill 
is  expressed  to  be  payable  with  interest ;  which,  unless  the  instru- 
ment otherwise  provides,  runs  from  the  date  of  the  bill,  and,  if  the 
bill  is  undated,  from  its  issue.^ 

Where  a  bill  has  been  protested  for  non-acceptance  or  for  better 
security  and  is  not  overdue,  any  person  not  alread}'  liable  on  it 
may,  with  the  consent  of  the  holder,  intervene  and  accept  the  bill 
supra  protest,  for  the  honour  of  any  party  liable  on  it,  or  of  the 
person  for  whose  account  it  is  drawn  ;  *  where  a  bill  payable  after 
sight  is  accepted  for  honour,  its  maturity  is  calculated  from  the 


Acceptance 
for  honour. 


♦  Course  of  ^  *The  phi-ases  *' course  of  exchange  " 

exchange.  -  and  exchange  being  *' adverse"  require 
some  explanation.  If  A.  in  London  owes 
French  money  to  B.  in  Paris,  he  must, 
if  he  imys  in  cash,  send  English  money 
to  Paris  and  therewith  purchase  French 
money  with  which  to  pay  his  debt. 
The  transmission  of  bullion  is  always 
a  costly  process,  owing  to  its  weight 
and  its  liability  to  be  stolen.  The 
employment  of  bills  of  exchange  reduces 
the  amount  of  gold  that  has  to  be  trans- 
mitted to  a  minimum.  It  will  be 
obvious  that  if  C.  in  Paris  owed  to  D. 
In  London  an  amount  of  English  money 
equal  in  value  to  the  French  money  due 
to  B.,  both  debts  could  be  satisfied 
without  transmitting  bullion  between 
London  and  Paris,  by  an  arrangement 
that  C.  instead  of  A.  should  pay  B.,  and 
that  A.  instead  of  C.  should  pay  D.  In 
practice  A.  buys  in  London  a  bill  payable 
in  Paris  and  transmits  it  to  B.  If  the 
total  amount  of  debts  payable  in  Paris 
by  persons  in  London  equals  the  amount 
payable  in  London  by  persons  in  Paris, 
the  price  of  a  bill  merely  depends  upon 
the    relative    value    of  sovereigns   and 


francs,  and  the  "rate  of  exchange," 
sometimes  called  the  "  course  of  ex- 
change," is  said  to  be  at  '*par."  But 
if  more  debts  are  payable  in  Paris  by 
persons  in  London  than  are  payable  ia 
London  by  persons  in  Paris,  there  will 
be  a  competition  in  London  for  bills 
payable  in  Paris,  and  the  price  will  rise 
until  it  becomes  cheaper  to  transmit 
bullion  than  to  purchase  bilb.  lu  this 
case  the  rate  of  exchange  is  the  price 
given  in  London  calculated  in  sovereigns 
for  a  bill  payable  in  francs  in  Paris,  and 
the  exchange  is  said  to  be  *' adverse'*  to 
London. 

^  S.  57  (3) ;  Cameron  v.  Smith,  2  R  k 
Aid.  308 ;  20  R.  R.  444 ;  Ward  v. 
Morrison,  Car.  &  M.  868. 

'  S.  9  (8)  ;  Doinan  v.  Dibdcn^  R.  k  M. 
881  ;  37  R.  R.  761  ;  Roffty  v.  Greaiwdl, 
10  A.  &  E.  222 ;  50  R.  R.  391. 

*  S.  65.  The  form  of  the  acceptaooe 
may  be  **  Accepted  S.P.,"  but  it  usually 
states  for  whose  honour  it  is  accepted. 
The  practice  is  for  an  acceptance  for 
honour  to  l>e  attested  by  a  notarial  "act 
of  honour"  recording  the  transaction, 
but  perhaps  this  is  not  necessary. 
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date  of  the  noting  for  non-acceptance,  and  not  from  the  date  of   Chap.  XII. 
the  acceptance  for  honour.^ 

The  acceptor  for  honour  is  liable,  on  due  presentment,  to  pay 
according  to  his  acceptance,  if  the  bill  is  not  paid  by  the  drawee, 
if  it  has  been  duly  presented  and  protested  for  non-payment, 
and  he  has  notice  thereof.^  He  is  liable  to  the  holder  and 
all  parties  subsequent  to  the  party  for  whose  honour  he  has 
accepted. 2 

A  dishonoured  bill  accepted  for  honour  supra  protest,  or 
containing  a  reference  in  case  of  need,^  must  be  protested  for 
non-payment  before  it  is  presented  for  payment  to  the  acceptor 
for  honour  or  referee  in  case  of  need ;  delay  in  presentment,  or 
non-presentment,  is  excused  by  any  circumstance  which  would 
excuse  delay  in  presentment,  or  non -presentment,  for  payment.* 

Where  a  bill  has  been  protested  for  non-payment,  any  person  Payment  for 
may  intervene  and  pay  it  supra  protfest  for  the  honour  of  an}'     ^'^^"^• 
party  liable  on  it,  or  of  the  person  for  whose  account  it  is  drawn ;  ^ 
but  payment  for  honour,  to  operate  as  such  and  not  as  a  mere 
voluntary  payment,  must  be  attested  by  a  notarial  act.* 

Payment  for  honour  discharges  all  parties  subsequent  to  the 
party  for  whose  honour  it  is  made  ;^  the  payer  succeeds  to  all  the 
rights  and  duties  of  the  holder  as  regards  the  party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party ,^  and  is  entitled 
to  have  the  bill  and  protest.'^ 

If  the  holder  refuse  to  receive  payment  supra  protest,  he  will 
lose  his  right  of  recourse  against  any  party  who  would  have  been 
discharged  by  such  payment.^ 

Sometimes  a  person  wishing  to  issue  a  bill  will  ask  another  Accommoda- 
te lend  him  his  acceptance,  the  intention  being  that  the  latter  ^^^' 
should  accept  the  bill,  and  take  it  up  at  maturity,  but  the  former 
should  provide  the  funds  for  so  doing  or  indemnify  the  acceptor.^^ 
Such  a  bill  is  called  an  **  accommodation  bill.'*  In  a  case  of  this 
nature  the  acceptor,  who  according  to  the  terms  of  the  bill  is  the 
principal  debtor,  is  really  merely  a  surety.     It  follows  that,  if  he 


I  S.  54  (5).  7  S,  68  (5). 

8  S.  68  (6). 


'  See  s.  15,  ante,  p.  174. 

*S.67.    Ant    p.  181,  »  S.  68  (7). 

'  S.  68  (1),  (2  w  Heynolds  v.  Doyle,  1  M.  &  Gr.  753  ; 

•  S.  68  (3),  (     ;  Re  JFyld,  2  De  G.       56  R.  R.  527  ;  Yates  v.  Boppe,  9  C.  B. 

F.kJ.  642.  541. 
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Holder, 


Holder  in 
due  course. 


Chap.  Xn.    pays  the  bill,  he  has  the  rights  of  a  surety,  e.g.,  he  is  entitled  to 
the  benefit  of  all  the  securities  held  by  the  creditor.^ 

The  Act  of  1882  defines  an  "accommodation  party"  as  "a 
person  who  has  signed  a  bill  as  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  purpose  of  lending 
his  name  to  some  other  person ;  '*^  and  provides  that  he  is  liable 
to  a  holder  for  value,  whether  the  holder  took  the  bill  with 
knowledge  of  the  facts  or  not.^ 

Where  several  persons  are  accommodating  parties,  their  rights, 
inter  se,  are  those  of  co-sureties,  irrespective  of  the  position  of 
their  names  on  the  instrument.^ 

It  will  be  observed  that  the  accommodation  party  becomes  liable 
as  soon  as  value  is  given,  and  notice  to  the  party  giving  value  is 
immaterial. 

The  **  holder  "  means  the  payee  or  indorsee  of  a  bill  who  is  in 
possession  of  it,  or  the  bearer  thereof.* 

The  "  holder  of  a  bill  in  due  course,"  which  expression  takes 
the  place  of  **  bond  fide  holder  for  value  without  notice,"  or 
**  innocent  indorsee,"  is  thus  defined  : — ^ 

(1.)  A  holder  in  due  course  is  a  holder*  who  has  taken  a  bill, 
complete  and  regular  on  the  face  of  it,  under  the  following 
conditions,  namely, — 

(i)  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonoured,  if 
such  was  the  fact : 
(ii)  That  he  took  the  bill  in  good  faith  and  for  value,'  and  that 
at  the  time  the  bill  was  negotiated  to  him  he  had  no  notice 
of  any  delect  in  the  title  of  the  person  who  negotiated  iL 
(2.)  In  particular  the  title  of  a  person  who  negotiates  a  bill  is 
detective  within  the  meaning  of  this  Act  when  he  obtained  the 
bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and  fear, 
or  other  unlawful  means,  or  for  an  illegal  consideration,  or  when 
he  negotiates  it  in  breach  of  faith,  or  under  such  circumstances  as 
amount  to  a  fraud. 

(3.)  A  holder  (whether  for  value  or  not),  who  derives  his  title 
to  a  bill  through  a  holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  afteciing  it,  has  all  the  rights  of 
that  holder  in  due  course  as  regards  the  acceptor  and  all  parties 
to  the  bill  prior  to  that  holder. 


^  Bechervaisc  v.  LevHs,  L.  R.  7  C.  P. 
377.     See  ante,  p.  162. 

2  S.  28. 

»  Reijiwlds  V.  Wheeler,  10  C.  B.  N.  S. 
661  ;  Macdonald  v.  Whitfield,  8  App. 
Cas.  733. 

*  Act  of  1882,  8.  2. 


*  S.  29.  See  Iferdinan  v.  Whaler, 
[1902]  1  K.  B.  361. 

*  A  persou  who  is  not  a  holder  cannot 
be  a  holder  in  due  course  ;  WhislUr  v. 
ForsUr,  14  C.  B.  N.  S.  248. 

7  As  to  **  value,"  see  anU,  p.  174. 
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Every  holder  is  primd  facie  deemed  to  be  a  holder  in  due  course ;    Chap.  XIL 
but  if  in  an  action  on  the  bill  it  is  admitted  or  proved  that  the  ^mnption 
acceptance,  issue,  or  negotiation  is  affected  with  fraud,  duress,  or  of  good  faith, 
force  and  fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless 
and  until  the  holder  proves  that,  subsequent  to  the  alleged  fraud 
or  illegality,  value  has  been  given  in  good  faith. ^ 

A  thing  is  deemed  to  be  done  in  good  faith  where  it  is  in  fact  Good  faith, 
done  honestly,  whether  it  is  done  negligently  or  not.^ 

A  bill  is  "negotiated"^  when  it  is  so  transferred  from  one  Negotiation, 
person  to  another  as  to  make  the  transferee  the  "  holder."*  A 
bill  payable  to  bearer  is  negotiated  by  delivery,^  and  a  bill  payable 
to  order,  by  indorsement®  of  the  holder  completed  by  delivery.* 
If  the  holder  of  a  bill  payable  to  order  transfers  for  value 
without  indorsement,  the  transferee  acquires  such  title  as  the 
transferor  had,^  and  also  a  right  to  have  the  indorsement  of  the 
transferor.® 

A  person  who  is  under  an  obligation  to  indorse  a  bill  in  a  Indorsement, 
representative    capacity  may   indorse    it   in   such   terms   as   to 
negative  personal  liability.* 

The  indorsement  must  be  written  on  the  bill  itself,  or  sometimes 

'  on  an  "  allonge,"  that  is,  a  slip  of  paper  attached  to  the  bill,  where 

there  is  not  room  on  the  bill  for  all  the  indorsements.^^ 

An  indorsement  must  be  of  the  whole  bill.     A  partial  indorse-  Hequisites  of 
-  .  _  -  1       /.  xi  X   indorsement, 

ment,  i.e.,  one  which  purports  to  transfer  part  only  oi  the  amount 

payable,  or  to  transfer  to  two  or  more  indorsees  severally,  does 

not  operate  as  a  negotiation  of  the  bill.^^ 

Where   in  a  bill  payable   to  order  the  payee  or  indorsee  is 

wrongly  designated  or  his   name  is  misspelt,  he   may  indorse 

the  bill  as  therein  described,  adding,  if  he  think  fit,  his  proper 

signature.^^    Where   a  bill  is  made  payable  to  the  order  of  a 

married   woman   thus,  **' To   Mrs.   John   Jones   or   order,"   the 


*  S.  80  (2).     Taiam  y.    ffaslar,   23  2  Sch.  &  L.  112  ;  9  R.  R.  61  ;  -£:«  parte 
Q.  B.  D.  845.  ya^f  2  De  G.  &  J.  191. 

»  S.  90.    See  ante,  p.  167.  '  fFkistler  v.  Forster,  14  C.  B.  N.  S. 

'  See  anU,  p.  166.  248. 

*  S.  31.    Sec  Vay  v.  Lmghurst,  62  »  S.  31  (4).    See  Day  v.  Longhurst,  62 
L.  J.  Ch.  334.  L.  J.  Ch.  334.     See  s.  68,  anU,  p.  171. 

*  "Delivery"  means  transfer  of  pos-  »  S.  31  (5).    See  ss.  16,  26,  ante,  p. 
Mssion,  actual  or  constractive,  from  one  178. 

PCTBon  to  another :  s.  2.  ^^  S.  32  (1). 

*  That  is,  by  signature  of  the  holder  "  S.  32  (2). 
on  the  biU  :  s.  32.    See  Re  BarringUm,  i-  S.  32  (4). 
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Conditional 
acceptance  or 
indorsement. 


Indorsement 
in  blank,  or 
fipecial,  or 

restrictive. 


Chap.  Zn.    generally   accepted   indorsement  is  (say),  "Martha  Jones,  wife 

of  John  Jones.'* ^ 

Indorsements  are  deemed  to  have  been  made  in  the  order  in 
which  they  appear  on  the  bill  until  the  contrary  is  proved.* 

Although  the  drawing  of  a  bill  must  be  unconditional,  the 
acceptance  may  be  conditional,*  as,  for  instance,  "payable  on 
delivery  of  bills  of  lading:  "  so  an  indorsement  is  not  void  becanse 
it  purports  to  be  conditional,  but  the  condition  may  be  disregarded 
by  the  payer,  and  payment  to  the  indorsee  will  be  valid  whether 
the  condition  have  been  fulfilled  or  not.* 

An  indorsement  "  in  blank  "  specifies  no  indorsee,  and  the  bill 
is  payable  to  bearer;  a  "special"  indorsement  specifies  the  person 
to  whom,  or  to  whose  order,  the  bill  is  payable.^ 

The  indorsement  may  be  restrictive,^  i.e,,  it  may  prohibit  the 
further  negotiation  of  the  bill,  or  may  be  expressed  to  be  a  mere 
authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a 
transfer  of  the  ownership  thereof,  as,  for  example,  if  the  bill  be 
indorsed  "  Pay  D.  only,"  or  "  Pay  D.  for  the  account  of  X.,"  or 
"  Pay  D.  or  order  for  collection."  A  restrictive  indorsement  gives 
the  indorsee  the  right  to  receive  payment  of  the  bill  and  to  sue 
any  party  thereto  whom  his  indorser  could  have  sued ;  but  it 
gives  him  no  power  to  transfer  his  rights  as  indorsee  unless  it 
expressly  authorizes  him  so  to  do.^  In  a  case  of  this  nature  the 
indorsee  is  practically  the  agent  for  the  indorser.® 

A  negotiable  bill  continues  to  be  such  until  it  has  been  restric- 
tively  indorsed,  or  discharged  by  paj^ment  or  otherwise.'  An 
overdue  bill,  however,  can  only  be  negotiated  subject  to  any 
defect  of  title  affecting  it  at  its  maturity,  and  the  transferee 
can  only  acquire  or  give  such  title  as  the  person  from  whom 
he  took  it  had.^^  A  bill  payable  on  demand  is  overdue  when 
it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an 


Negotiation 
of  overdue 
biU; 


1  See  Chalmers  on  Bills  of  Exchange, 
p.  109. 

2  S.  32  (5).  See  Macdonald  v.  JVhit- 
field,  8  App.  Cas.  733. 

3  S.  19  (2)  (a) ;  anU,  p.  175. 

*  S.  33.  This  was  not  the  law  before 
the  Act  of  1882  ;  see  Robertson  v.  Ken- 
sington,  4  Taunt.  30. 

»  S.  34  (1),  (2) ;  8.  32  (6).  Sec  the 
distinction  between  these  indorsements 
explained  in  Harmer  v.  Steele,  4  Ex.  1. 

«  S.  32  (6). 


'  S.  35.  Examples  of  restrictiye  in- 
dorsements will  be  found  in  Ancker  ▼. 
Bank  of  England,  2  Doug.  687;  Sigounuy 
V.  Lloyd,  8  B.  &  C.  622  ;  5  Bing.  625 ; 
32  R.  R.  604. 

8  WUliams  V.  ShadboU,  C.  &  E.  529. 
»  S.  36  (1) ;  Callow  v.  Lawrence,  8  M. 
&  S.  95  ;  15  R.  R.  423. 

'0  S.  86  (2).  See  Holmes  v.  Kidd,  8 
H.  &  N.  891  ;  Lloydy,  Howard,  15  Q.  B. 
995. 
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unreasonable  time;^  what  is  an  unreasonable  time  is  a  question    Chap.  Xn. 
of  fact.^     Every  negotiation  is  presumed  to  have  been  effected 
before  the  bill  was  overdue,  unless  the  indorsement  is  dated  after 
matmdty.^ 

A  person  who  takes  a  dishonoured  bill,  not  overdue,  with  of  dig- 
notice  of  the  dishonour,  takes  it  subject  to  any  defect  of  title 
attaching  at  the  time  of  dishonour;  but  the  rights  of  a  "holder 
in  due  course  "  are  not  affected.* 

The  holder  may  sue  on  a  bill  in  his  own  name.*    If  he  is  a  Righto  and 
holder  in  due  course,  he  holds  the  bill  free  from  any  defect  of  title  ^J^g"  ^ 
of  prior  parties,  and  may  enforce  payment  against  all  parties 
liable  on  the  bill.^    Where  his  title  is  defective,  if  he  negotiates 
to  a  holder  in  due  course,  that  holder  obtains  a  good  and  complete 
title,  and  if  he  obtains  payment  the  payer  is  discharged.* 

It  will  be  remembered  that  the  Larceny  Act,  1861,^  providing  Stolen  or 
for  the  revesting  of  stolen  property  on  the  conviction  of  the  thief,    ^^^^ 
does  not  apply  to  negotiable  instruments ;    and  that  a  forged 
signature  is  wholly  inoperative.® 

A  bill  is  discharged  : — •  Discharge  of 

(1)  by  payment^®  in  due  course  (that  is,  at  or  after  maturity  ^^^^ ' 

to  the  holder  in  good  faith  and  without  notice 
of  defect  in  his  title)  by  or  on  behalf  of  the 
drawee  or  acceptor  :  ^^ 

(2)  if  an  accommodation  bill,  when  paid  in  due  course  by 

the  party  accommodated:^' 

(3)  when  the  acceptor  is  the  holder  at  or  after  maturity  in 

his  own  right  :^^ 

^  S.  36  (3).     See  London^  J:c.  Bank  v.  •  /.«.,  all  rights  of  action  on  the  bill 

Gfwme,  8  Q.  B.  D.  288.     As  to  bills  are  extinguished.     This  has  nothing  to 

not  payable  on  demand,  see  s.  14,  anU^  do  with    the    question    whether    other 

P*  173.  rights  of  action  arisiug  out  of  the  bill 

*  S.  36  (4).  See  Lewis  v.  Parker,  4  transaction  still  exist ;  Harmer  v.  Steele, 
A.  4  E.  838  ;  43  R.  R.  493  ;  Bmnsall  v.  4  Ex.  1 ;  and  it  must  be  distinguished 
Hamson,  1  M.  &  W.  611  ;  46  R.R.  420.  from  discharge  of  the  parties  ;  O'Kecffe 

*  8.  86  (5).     See  Crossley  v.  Bam,  13  v.  Dunn,  6  Taunt.  316  ;  16  R.  R.  623. 
Kart,  498  ;  12  R.  R.  410.  i«  *'  Payment  "    is    not    a  technical 

*  8.  38  (1).  See  Crouch  v.  CrMt  word  :  per  Maule,  J.,  i/atTtorrf  v. -4 rgryfe, 
Fonder,  L.  R.  8.Q.  B.  380.  6  M.  &  Gr.  45.     It  may  be  made  without 

'  S.  38  (2).  money. 

*  S.  88  (3).  "  Act  of  1882,  s.  69  (1).     As  to  pay- 
'  24  Jfc  26  Vict.  c.  96,  s.  100,  ante,      ment  by  drawer  or  indorser,  see  s.  69  (2). 

p.  43 ;  see  Chicheder  t.  Hill,  62  L.  J.  «  S.  69  (3). 

Q.  B.  160.  M  S.    61.     See  Nash  v.  De  FrevilU, 

*  Ante,  p.  177.  [1900]  2  Q.  B.  72. 
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Chap.  Xn.  (4)  when  the   holder  at   or  after   maturity  unconditionally 

renounces  his  rights  against  the  acceptor ;  but  sach 

renunciation  must  be  in  writing,  unless  the  bill  is 

delivered  up  to  the  acceptor  :  ^ 

(5)  where  it  is  intentionally  and  apparently-  cancelled  by  the 

holder  or  his  agent.* 

by  alteration.       Also,  where  a  bill  or  acceptance  is  materially  altered  without 

the  assent  of  all  parties,  the  bill  is  discharged,  except  against  the 

party  who  made,  authorized,  or  assented  to  the  alteration,  and 

subsequent  indorsers  ;  provided  that,  where  the  alteration  is  not 

apparent,  the  holder  in  due  course  may  avail  himself  of  the  bill 

as  if  it  had  not  been  altered,  and  may  enforce  payment  according 

to  its  original  tenor.*     Where  the  alteration  is  such  as  to  make 

a  fresh  stamp  requisite,  penalties  may  be  incurred,  and  a  person 

taking  the  bill  maybe  prevented  by  the  Stamp  Acts  from  recovering 

upon  it.^ 

A  person  who  accepts  a  bill  in  such  a  form  as  to  facilitate  an 

alteration  in  the  amount  does  not  thereby  become  liable  to  pay  the 

altered  amount  to  a  holder  in  due  course.* 

Bills  in  a  set.        Foreign  bills  are  often  drawn  in  duplicate  or  in  "  a  set,"  each 

part  of  the  set  being  numbered  and  referring  to  the  other  parts ; 

for  instance : — 

Calcutta,  1  Jan.,  1887. 
£5,000. 

At  three  months  after  sight  pay  this  first  of  exchange 
(second  and  third  not  paid)  to  the  order  of  Mr.  John  Jones  the 
sura  of  JB5,000  sterling  vahie  in  account. 

B.  Brown  &  Ck). 
To  R.  Robinson  &  Co. 

The  whole  of  the  parts  constitute  one  bill,^  and  therefore, 
when  one  part  of  the  set  is  duly  stamped,  the  others  are  exempt 
from  duty,  unless  issued  or  negotiated  separately  from  the  stamped 
part.^  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is   liable  on   every  such  part,  and  every 


IS.  62  ;  Harmer  v.  Steele,  4  Ex.  1  ;  1  Sm.  L.  C.  800 ;  and  as  to  the  proviso, 

Be  George,  44  Ch.  D.  627  ;  Edwards  v.  see  Leeds  Bank  v.  Walker,  11  Q.  B.  D. 

WciUtrs,  [1896]  2  Ch.  167.  84  ;  Scholfteld  v.  Londe^rough,  [1894] 

«  Leeds  Bank  v.  fFalker,  11  Q.  B.  D.  2  Q.  B.  660. 

84.  '  S.  97  ;    Stamp  Act,  1891  (54  &  65 

8  S.  63.  Vict  c.  39),  8.  38. 

<  S.    64 ;    but   see    as    to    supplying  •  Scholfield  v.  Londesboraugh,  [1896] 

material  omissions,  s.  20,  ante,  p.  176.  A.  C.  614. 

For  instances  of  material  alterations,  see  ^  Act  of  1882,  s.  71. 

8.  64  (2),  and  notes  to  Master  v.  Miller,  ^  The  SUmp  Act,  1891,  a.  89. 
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subsequent  indorser  is  liable  on  tbe  part  he  has  himself  indorsed,    Chap.  yJT. 

as  if  the  parts  were  separate  bills. ^     Where  two  or  more  parts  are 

negotiated  to  different  holders  in  due  course,  the  holder  whose 

title  first  accrues  is,  as  between  such  holders,  deemed  the  true 

holder  of  the  bill ;  but  this  does  not  affect  the  rights  of  a  person 

who  in  due  course  accepts  or  pays  the  part  first  presented  to  him.^ 

If  the  drawee  accepts  more  than  one  part,  and  his  acceptances  get 

into  the  hands  of  different  holders  in  due  course,  he  will  be  liable 

on  each  part  as  on  a  separate  bill.* 

If  a  bill  is  lost  before  it  is  overdue,  the  person  who  was  the  Lost  bills, 
holder  may  compel  the  drawer  to  give  him  another  bill  of  the  same 
tenour  upon  receiving  a  full  indemnity  against  all  claims  on  the 
lost  bill.*  In  any  proceedings  upon  a  bill,  it  may  be  ordered  that 
the  loss  thereof  shall  not  be  set  up,  provided  that  a  satisfactory 
indemnity  be  given. ^ 

"  Sometimes,"  says  Mr.  Justice  Byles,' "  bills  drawn  in  England  Conflict  of 
are  payable  in  a  foreign  country,  and  bills  drawn  in  a  foreign  country  laws, 
are  payable  in  England.  Sometimes  English  bills  circulate  abroad, 
and  foreign  bills  circulate  here  :  and  frequently  suits  on  foreign  bills, 
or  bills  negotiated  abroad,  are  brought  in  English  Conrts  of  Justice. 
The  laws  of  foreign  countries,  as  to  bills  of  exchange,  often  differ  widely 
from  the  law  of  England,  and  from  each  other.  But  natural  justice, 
mutual  convenience,  and  the  practice  of  all  civilised  nations,  require 
that  contracts,  wherever  enforced,  should  be  regulated  and  interpreted 
according  to  the  laws  with  reference  to  which  they  were  made  ;  other- 
wise the  rights  and  liabilities  of  parties  would  entirely  depend  on  the 
law  of  the  country  where  the  remedy  might  happen  to  be  sought.  Such 
a  state  of  things  would  introduce  uncertainty  and  confusion  infinitely 
^eater  than  arises  from  that  measure  of  respect  and  comity  which  every 
tribunal  now  shows  to  the  law  of  foreign  nations." 

Therefore,  the  Bills  of  Exchange  Act,  1882,  provides  that 
where  a  bill  drawn  in  one  country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties,  and  liabilities  of  the  parties 
thereto  are  determined  generally  by  the  law  of  the  place  in  which 
the  contract  was  made,  or  the  act  was  done  or  to  be  done:^ 
provided  that,  where  an  inland  bill  has  been  indorsed  in  a  foreign 
country,  the  endorsement,  as  regards  the  payer,  is  to  be  inter- 
preted by  the  law  of  this  country.®     The  validity  as  regards 

1  Act  of  1882,  8.  71  (2).  C.  B.  608. 

'  S.  71  (3).  *  S.  70. 

'  S.  71  (4) ;  Holdsworlh  v.  HunUr,  10  •yle   s  on  Bills,  380. 

B.  4  C.  449  ;  84  R.  R.  479.  7  S.  72.  See  Akock  v  Smith,  [1892] 
*  S.  69.    See  Blackie  v.  Pidding,    6  1  Ch.  288. 

C.  B.  196 ;   Chumley  v.   Grundy,    14  »  S.  72  (2). 

G.P.P.  13 
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Cheques. 


C9iap.  Xn.  requisites  in  form  is  determined  by  the  law  of  the  place  of  issne ; 
as  regards  requisites  in  form  of  the  supervening  contracts,  as 
acceptance  or  indorsement,  by  the  law  of  the  place  where  such 
contract  was  made.^ 

Cheques. 

The  Bills  of  Exchange  Act,  1882,  also  deals  with  cheques,  and 
generally  reproduces  with  slight  additions  the  Crossed  Cheques 
Act,  1876.^  A  cheque  is  defined  to  be  "a  bill  of  exchange  drawn 
on  a  banker  payable  on  demand  "  :  and  generally  the  provisions 
of  the  Act  applicable  to  a  bill  of  exchange  payable  on  demand 
apply  to  a  cheque.' 

A  bill  of  exchange  is  an  "  unconditional  "  order  to  pay,*  and 
therefore  a  cheque  with  a  condition  attached,  for  instance,  that 
the  payee  shall  sign  a  form  of  receipt  attached  to  the  cheque,  is 
not  a  **  cheque  "  within  the  meaning  of  the  Act.^  The  Revenue 
Act,  1883,*  however,  extends  the  provisions  of  sects.  76 — 82  of 
the  Act  of  1882  to  any  document  issued  by  a  customer  of  a 
banker  and  intended  to  enable  any  person  to  obtain  payment 
from  the  banker  of  the  sum  named  therein  as  if  it  were  a  cheque, 
but  not  so  as  to  make  it  a  negotiable  instrument^ 

Subject  to  the  permitted  excuses  for  delay  or  non-presentment 
for  payment,^  the  Act  provides : — ® 

(1.)  Where  a  cheque  is  not  presented  for  payment  within  a 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on 
whose  account  it  is  drawn  had  the  right  at  the  time  of  such 
presentment  as  between  him  and  the  banker  to  have  the  cheque 
paid  and  suffers  actual  damage  through  the  delav,  he  is  discharged 
to  the  extent  of  such  damage,  that  is  to  say.  to  the  extent  to  which 
such  drawer  or  person  is  a  creditor  of  such  banker  to  a  larger 
amount  than  he  would  have  been  had  such  cheque  been  paid. 

(2.)  In  determining  what  is  a  reasonable  time  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade  and  of 
bankers,  and  the  facts  of  the  particular  cuse. 

(3)  The  holder  of  such  cheque  as  to  which  such  drawer  or  person 
is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or  person, 
of  such  banker  to  the  extent  of  such  discharge,  and  entitled  to 
recover  the  amount  from  him. 


Presentment 
for  payment. 


1  S.  72.  See  Home  v.  Jiouqtutte,  3 
Q.  B.  D.  614  ;  Jte  Marseilles  Co,l  80  Ch. 
D.  598.  See  Chalmei-s,  4th  edit,  Intro., 
p.xl. 

»  89  &  40  Vict  c.  81 ;  repealed  by 
s.  96of  the  Act  of  1882. 

»  S.  78 ;  M'Lean  v.  Clydesdale  Banking 


Co,,  9  App.  Cas.  96. 

*  AnU,  p.  172. 

*  See  Bavins  v.  Lond,  dEr  S»  W.  Bank 
[1900]  1  Q.  B.  270.  272  n. 

*  46  &  47  Vict  c.  66,  «.  17. 
7  S.  46,  anU,  p.  181. 

*  S.  74. 
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This  section  effected  a  change  in  the  law  : —  Chap.  XII. 

"  It  was  introdnced  to  mitigate  the  rigour  of  the  common  law  rule. 
At  common  law  the  mere  omission  to  present  a  cheque  for  payment  did 
not  discharge  the  drawer,  until  at  any  rate  six  years  had  elapsed,  and 
in  this  respect  the  common  law  appears  to  be  unaltered.  But  if  a 
cheque  was  not  presented  within  a  reasonable  time,  as  defined  by  the 
cases,  and  the  drawer  suffered  actual  damage  by  the  delay,  «.^.,  by 
the  failure  of  the  bank,  the  drawer  was  absolutely  discharged,  even 
though  ultimately  the  bank  might  pay  (say)  fifteen  shillings  in  the 
pound."  ^ 

The  relation  of  banker  and  customer  is  that  of  debtor  and  Banker's 
creditor ;  the  customer  is  the  creditor,  and  has  a  right  to  draw  authority ; 
cheques  on  the  banker  to  the  extent  of  the  amount  for  which  he  is 
creditor.  If  the  banker,  having  suflScient  funds  of  the  customer  in 
his  hands,  dishonours  his  customer's  cheque,  he  is  liable  to  him  in 
an  action.*  If  the  bank  have  several  branches,  a  customer  having 
an  account  at  one  branch  is  not  generally  entitled  to  draw  on 
another  branch.^ 

A  banker's  duty  and  authority  to  pay  his  customer's  cheque  are  detennina- 
determined   by  countermand  of  payment,*  or  by  notice  of  his 
customer's  death ;  ^  also  by  the  fact  that  a  receiving  order  in  bank- 
ruptcy has  been  made  against  his  customer,  or  by  notice  that  he 
has  committed  an  available  act  of  bankruptcy.* 

A  cheque  taken  in  payment  remains  the  property  of  the  payee 
so  long  as  it  remains  unpaid.  When  paid  the  banker  is  entitled 
to  keep  it  as  a  voucher  till  his  account  is  settled ;  after  that  the 
drawer  is  entitled  to  it  as  a  voucher  between  him  and  the  payee.^ 

A  cheque  is  crossed  generally  by  the  addition  across  its  face  of  Crossed 
the  words  '*  and  company,"  or  any  abbreviation  thereof,  between  ^  ^^^' 
two  parallel  transverse  lines,  either  with  or  without  the  words  "not 
negotiable  "  ;  or  of  such  lines  simply,  either  with  or  without  the 
words  "  not  negotiable."® 

It  is  crossed  specially  by  the  addition  across  its  face  of  the  name  Special, 
of  a  banker,  either  with  or  without  the  words  *'  not  negotiable."® 


*  Chalmers    on    Bills    of   Exchange,  *  S.    75.     Jtogerton    v.    Ladbrokc^    1 
p.  247.  Bing.  93. 

'  See  Fleming  v.   Bank  of  New  Zea*  •  See  s.  97,  which  provides  that  the 

iand,  [1900]  A.  C.  577.  rules  in  bankruptcy  as  to  cheques  shall 

*  Chalmers,   p.    252.      As  to  branch  apply.    See  Vernon  v.  Uankey^  2  T.  li. 
tanks,  see  Prince  v.   Oriental  Bank,  3  113  ;  1  R.  R.  444. 

App.  Gas.  325.  '  Charles  v.  Blackwell,  2  C.  P.  D.  162. 

*  8.  75.    Cohen  v.  Hale,  3  Q.  B   D.  »  S.  76  (1). 
371.  •  S.  76  (2). 

13  (2) 
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Chap.  Xn.        As  to  crossing,  the  Act  of  1882  provides : — ^ 


Crossing  by 
drawer,  or 
after  issue. 


Material  part 
of  cheque. 


Duties  and 
liabilities  of 
banker  as  to 
crossed 
cheque. 


"Protection  to 
banker  and 
drawer. 


Cheque 
crossed  "  not 
negotiable.*' 


(1.)  A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer. 

(2.)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it 
generally  or  specially .2 

(3.)  Where  a  cheque  is  crossed  generally,  the  holder  may  cross 
it  specially. 

(4.)  Where  a  cheque  is  crossed  generally  or  specially,  the  holder 
may  add  the  words  "not  negotiable." 

(5.)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom 
it  is  crossed  may  again  cross  it  specially  to  another  banker  for 
collection. 

(6.)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  generally, 
is  sent  to  a  banker  for  collection,  he  may  cross  it  specially  to 
himself. 

The  crossing  is  a  material  part  of  the  cheque  and  may  not  law- 
fully be  obliterated,  or,  except  as  authorized  by  the  Act,  be  added 
to  or  altered.' 

A  banker  on  whom  a  cheque  is  drawn  who  pays  it,  if  crossed 
generally,  otherwise  than  to  a  banker,  or,  if  crossed  specially,  other- 
wise than  to  the  banker  to  whom  it  is  crossed,  is  liable  to  the  true 
owner  of  the  cheque  for  any  loss  he  may  sustain  owing  to  the 
cheque  having  been  so  paid.*  But  if  the  cheque  is  apparently  not 
crossed,  or  an  obliteration  or  alteration  of  the  crossing  is  not 
apparent,  the  banker  who  pays  in  good  faith  without  negligence 
is  protected.* 

Where  a  banker  on  whom  a  cheque  is  drawn  pays  it,  if  crossed 
generally,  to  a  banker,  or,  if  crossed  specially,  to  the  banker  to 
whom  it  is  crossed,  in  good  faith  and  without  negligence,  such 
banker,  and,  if  the  cheque  has  come  to  the  hands  of  the  payee,  the 
drawer,  have  the  same  rights  and  are  in  the  same  position  as  if 
payment  had  been  made  to  the  true  owner  of  the  cheque.^ 

Where  a  person  takes  a  crossed  cheque  **  not  negotiable,"  he 
neither  has,  nor  can  give,  a  better  title  to  it  than  that  which  the 
person  from  whom  he  took  it  had.*  Therefore,  if  such  a  cheque 
be  stolen  and  afterwards  be  cashed  by  (say)  a  tradesman  in  good 
faith,  he  does  not  get,  and  cannot  give,  a  better  title  to  it  than  the 
thief. 


1  S.  77. 

*  See  Lond.,   City  d:  Mid.   Bank  t. 
Gordon,  [1908]  A.  C  240. 
»  S.  78. 
<  S.  79. 


»  S.  80. 

•  S.  81.  As  to  the  conditions  neces- 
sary to  make  a  cheque  not  negotiable, 
see  National  Bank  y.  Silke,  XUn]  1 
Q  B.  435. 
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Where  a  banker  in  good  faith  and  without  negligence^ 'receives    Chap.  Xn. 

pa}Tnent  for  a  customer*  of    a    cheque   crossed   generally   or  protectionto" 

specially  to  himself,  and  the  customer  has  either  no  title  or  a  collecting 

defective  title  to  it,  the  banker  is  not  liable  to  the  true  owner  by 

reason  only  of  having  received  such  payment.*    A  banker  who 

takes  a  crossed  cheque  from  a  customer  and  at  once  credits  him 

with  the  amount  before  it  is  paid  by  the  bank  upon  which  it  is 

drawn,  and  then  receives  payment  of  the  cheque,  is  not  protected 

by  the  above  provision,  because  he  does  not  receive  payment  for 

the  customer  but  for  himself.* 

A  banker  who  in  good  faith  pays  his  customer's  genuine  cheques  Forged 
,,,,  ^  -  t      '      t   '     -»  x'l  J  indorsement, 

held  under  a  forged  or  unauthorized  indorsement,  is  deemed  to 

have  paid  it  in  due  course,  and  is  entitled  to  debit  his  customer 

with  the  amount.* 

Promissory  Notes. 

Besides  cheques,  the  Bills  of  Exchange  Act,  1882,  also  deals  Promissory 
with  promissory  notes.  •'  "°^''' 

The  following  is  a  form  of  promissory  note : — 

London,  Ist  April,  1887. 
£100. 

Two  months  after  date  I  promise  to  pay  to  Mr.  John 
Jones  or  order  one  hundred  pounds  for  value  received. 

Benjamin  Brown. 

"At  common  law,"  says  Mr.  Justice  Byles,'  "no  note  of  hand  was 
transferable  ;  and  before  the  stat.  8  &  4  Anne,  c.  9,^  it  was  the  opinion 
of  Lord  Holt  and  nearly  all  the  judges,  that  no  action  could  be  main- 
tained, even  by  the  payee,  on  a  promissory  note  as  an  instruraent,  but 
that  it  Was  only  evidence  of  a  debt.  That  statute  first  made  promissory 
notts  assignable  and  indorsable,  like  bills  of  exchange,  and  enabled 
the  holder  to  bring  his  action  on  the  note  itself." 

By  the  Act  of  1882,  a  promissory  note  is  defined  to  be  "  an  Definition, 
unconditional  promise  in  writing  made  by  one  person  to  another 
signed  by  the  maker,  engaging  to  pay,  on  demand  or  at  a  fixed  or 


*  UannarCs  Co.  v,  Arnistnyng^  5  Com. 
Cw.  188. 

^  G.  W,  R,  Co.  V.  Lond.  ds  Cmniy 
Bank,  [1901]  A.  C.  414. 

'  S.  82.  See  Kleinvoort  v.  Comptoir 
A'a/wwo/,  [1894]  2  Q.  B.  167  ;  Lacavty. 
CrMU  LyonnaU,  [1897]  1  Q.  B.  148 ; 
^(irke  V.  Lmdan  Bank,  Id.  552. 


*  Loiid.^  City  A  Mid.  Batik  v.  Gordon^ 
[1903]  A.  C.  240. 

'  16  &  17  Vict.  c.  69,  8.  19,  repro- 
duced by  8.  60  of  the  Act  of  1882,  aiUc 
p.  178  ;  see  Charles  v.  Blackxrelly  2  C.  P. 
D.  156  ;  Lond.y  City  «fc  Mid.  Bank  v. 
Cordon,  [1903]  A.  C.  240. 

«  Byles  oil  Bills,  7. 

7  Repealed  by  45  k  46  Vict.  c.  61. 


Digitized  by 


Google 


198 


THE  MODERN  LAW  OP  PERSONAL  PROPERTY. 


Chap.  ZII.  determinable  future  time,  a  sum  certain  in  money  to,  or  to  the 
■  order  of,  a  specified  person  or  to  bearer.*'^ 

If  drawn  payable  to  the  maker's  order,  it  is  not  a  note  within 
this  section  until  indorsed  by  him.^  It  may  contain  also  a  pledge 
of  collateral  security  with  authority  to  sell  or  dispose  thereof.' 

An  inland  note  is  one  which  is,  or  on  the  face  of  it  purports  to 
be,  both  made  and  payable  within  the  British  Isles ;  any  other 
note  is  a  foreign  note.* 

Like  a  bill  of  exchange,  which  is  incomplete  and  revocable 
until  delivery,^  a  note  is  inchoate  only  and  incomplete  until 
delivery,  actual  or  constructive,  to  the  payee  or  bearer.* 

But,  unlike  a  bill  of  exchange,  it  may  be  made  by  two  or  more 
makers  liable  jointly,  or  jointly  and  severally,  according  to  its 
tenour.^  Where  it  runs  **  I  promise  to  pay,"  but  is  signed  by 
two  or  more,  it  is  deemed  their  joint  and  several  note.^  Conversely, 
where  it  runs  **  we  promise  to  pay,"  it  is  a  joint  note  only. 

Where  a  note  payable  on  demand  has  been  indorsed,  it  must 
be  presented  for  payment  within  a  reasonable  time  of  indorsement, 
or  the  indorser  will  be  discharged.*  For  determining  what  is 
reasonable  time,  regard  must  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade,  and  the  facts  of  the  particular  case  ;^^ 
but,  imlike  a  bill  of  exchange,  the  note  is  not  to  be  deemed  over- 
due, so  as  to  aflfect  the  holder  with  defects  of  title  of  which  he 
had  no  notice,  because  a  reasonable  time  for  presenting  it  for  pay- 
ment has  elapsed  since  its  issue.^^ 

W^here  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  of  it  at  that  place  for  payment  must  be  made, 
to  render  the  maker  or  indorser  liable ;  but  otherwise  presentment 
for  payment  is  not  necessary  to  render  the  maker  liable.^^  But 
presentment  for  payment  is  always  necessary  to  render  an  indorser 
liable.^*  Where  a  place  of  payment  is  indicated  by  way  of  memo- 
randum only,  presentment  to  the  maker  elsewhere,  if  sufficient  in 
other  respects,  will  suffice  to  render  the  indorser  liable.^* 


Inland  or 
foreign. 


Delivery 
necessary. 


Joint  and 
several. 


Presentment 
for  payment. 


1  S.  83  (1).  See  Kirkwood  v.  Carroll, 
[1903]  1  K.  B.  631. 

«  S.  83  (2).  See  Good  v.  Walker,  61 
L.  J.  Q.  B.  730. 

3  S.  83  (3). 

*  S.  83  (4). 

6  S.  21,  anU,  p.  176. 
«  S.  84. 

7  S.  85  (1). 


•  S.  86  (2). 

>  S.  86  (1).  See  s.  10,  anU,  p.  178» 
as  to  when  it  is  payable  on  demand. 

w  S.  86  (2).  Sees. 45  (2),  arUe,  p.  181. 

"  S.  86  (8).  Sec  s.  36  (3),  anU,  p.  190. 

"  S.  87  (1). 

»  S.  87  (2).  See  ss.  45  and  46,  anU, 
p.  181. 

"  S.  87  (3). 
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The  maker  of  a  note   engages  that  he  will  pay  according   Chap.  XIL 
toitstenour;  and  he  is  precluded  from  denying  to  a  holder  in  Liability  of 
due  course  the  existence  of  the  payee  and  his  then  capacity  to  maker, 
indorse.^ 

Subject  as  above,  the  provisions  of  the  Act  relating  to  bills  of  Application 
exchange  apply,  with  the  necessary  modifications,^  to  promissory  ^  to  bills  of 
notes,  except  the  provisions  relating  to  (1)  presentment  for  accept-  exchange, 
ance,  (2)  acceptance,  (3)  acceptance  supra  protest,  and  (4)  bills 
in  a  set.'      Where  a  foreign  note  is  dishonoured,  protest  is 
unnecessary.' 

In  applying  the  provisions  applicable,  the  maker  of  the  note 
corresponds  with  the  acceptor  of  a  bill,  and  the  first  indorser  with 
the  drawer  of  an  accepted  bill  payable  to  drawer's  order.* 

An  "I  O  U  "  is  an  ackifcwledgment  of  debt  merely,  and  does  "10  U." 
not  amount  to  a  promissory  note.     The  following  is  a  form : — 

London,  l8t  April,  1887. 
Mr.  John  Jonbs, 

I  0  U  £100.  Benjamin  Brown. 

It  is  evidence  only  of  a  debt  due,  and  therefore  does  not  require 
a  stamp  ;  but  if  it  contains  words  convertihg  it  into  a  promissory 
note,  for  instance,  amounting  to  an  agreement  to  pay  on  a  given 
day,  it  must  be  stamped  as  such.^ 


Securities  for  Bills  of  Exchange,^ 

If  goods  are  sold  to  be  paid  for  by  bills  drawn  by  the  seller  on 
and  accepted  by  the  buyer,  and  the  buyer  fails,  or  dishonours  the 
bill,  the  lien  of  the  seller  as  unpaid  vendor^  revives  in  the  absence 
of  special  contract,  if  he  has  retained  the  goods  or  can  stop  them 
in  transitu.^ 

Where  the  drawer  of  a  bill  remits  goods  or  securities  to  the 
drawee  as  cover  and  the  latter  fails,  so  that  the  former  has  to 
take  up  the  bill,  he  is  entitled  to  the  return  of  any  of  the  goods  or 


'  S.  88.  *  This  subject  is  fully  discussed  ia 

'  Leeds  Bank  v.  WdUcer,  11  Q.  B.  D.  Chalmers  on   Bilk  of  Exchange,    295, 

84.  from  which  the  following  remarks  are 

*  S.  89  (1),  (3),  (4).  abbreviated. 

*  8.  89  (2).  ^  AnU,  p.  61. 
^  See  Byles  on  BiUs,  Chap.  iv.  "  AnU,  p.  62. 
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Chap.  Xn.  securities  remaining  in  specie  in  the  hands  of  the  drawee.^  If  the 
drawee  accepts,  he  acquires,^  but  if  he  does  not  accept,  he  does  not 
acquire,^  a  lien  on  the  cover ;  and  if  he  fails  during  the  currency 
of  the  bill,  or  does  not  pay  it  at  maturity,  he  loses  any  lien  on  the 
cover.* 

If  a  bill  be  drawn  on  or  accepted  by  a  person  who  has  in  his 
hands  funds  of  the  drawer,  or  who  is  indebted  to  the  drawer  in  a 
sum  sufficient  to  meet  it,  the  bill  does  not  operate  as  an  assignment 
of  the  funds  or  debt  to  the  drawee  ;  ^  but  such  assignment  can  be 
effected  by  a  collateral  agreement.^ 

Where  a  bill  is  on  the  face  of  it  expressed  to  be  drawn  against 
specified  cover,  the  holder  acquires  no  charge  on  the  cover  if  the 
bill  be  dishonoured ;  ^  but  such  charge  can  be  created  by  express 
agreement.  This  rule  is  subject  to  the  exception  that  where  the 
estates  of  two  insolvent  parties,  both  liable  in  respect  of  a  bill  to 
the  holder,  are  being  administered  by  the  Court,  and  one  of  these 
parties  holds  cover  belonging  to  the  other  of  them,  the  holder  is 
entitled  to  have  the  cover  applied  in  payment  of  the  bill  if  that 
cover  remains  unrealized  at  the  time  of  the  failure  of  the  party 
holding  it.® 

Where  a  bill  accepted  for  value  is  dishonoured  and  the  drawer 
or  an  indorser  has  to  pay  it,  he  is  entitled  to  the  benefit  of  any 
securities  which  were  deposited  by  the  acceptor  with  the  holder 
to  secure  the  payment  of  the  bill,  and  which  the  holder  had  in 
his  possession  at  the  time  of  the  dishonour  of  the  bill.  The  right 
is  not  dependent  on  express  contract,  but  arises  from  the  right  of 
indemnity  which  the  indorser  paying  the  debt  (who  is  a  mere 
surety  for  the  acceptor)  has  to  be  indemnified  by  the  latter.* 

Where  an  accommodation  party  is  compelled  to  pay  a  bill,  he 
is  entitled  to  the  benefit  of  any  securities  deposited  by  the  person 
accommodated  with  the  holder  as  security  for  the  payment  of  the 
biU.io 

1  Ex'p,  Broad,  18  Q.  B.  D.  740.  R.  R.  217  ;  PowUs  v.  Hargrtaves,  8  De 

«  Shepherd  v.  Harrison,  L.  R.  6  H.  L.  G.  M.  &  G.  430 ;  Be  Jfellor,  12  Cb.  D. 

116.  925 ;  Ex  p,   Deoer,  14  Q.  B.  D.  611. 

»  Be  Pavy's  Co.,  1  Ch.  D.  631.  See   per  Lord  Selborne,    C.  in  Bofd 

^  Exp,  Gomez,  10  Ch.  639.  Bank  of  Scotland  v.  Commercial  Bank<^ 

»  Bills  of  Exchange  Act,  1882,  s.  63  ;  Scotland,  7  App.  Cas.  384. 

Shandy,  Du BuUson,  18  Eq   283  ,  ^^^  ^  ^^  ^.  ^    ,^^  ^^^  g 

•  TTiomaon  v.  Simpson,  5  Ch.  669.  .        p       , 
"  Banner  v.  Johnston,  L.  R.  5  H.  L. 

157.  w  Beehervaise  v.  LewU,  L.  R  7  C.  P. 

»  Ex  p.    WaHnff,   19  Ves.   345 ;   13  372. 
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Bank  Notes — Dividend  Warrants — Exchequer  Bills.  Chap.  XXL 

Bank  notes  are  promissory  notes  and  therefore  negotiable  ;^  but  Bank  notes. 

their  issue  is  subject  to  certain  restrictions,  having  for  their  object 

the  protection  of  the  monopoly  of  the  Bank  of  England.^ 

"Dividend  warrants,"  i.e.,  warrants  issued  by  the  Bank  of  Dmdend 

wftrr&Qts* 
England  for  the  payment  of  dividends  on  government  stock,  are 

to  be  ''  deemed  to  be  cheques  within  the  meaning  of  the  Bills 

of  Exchange  Act,  1882'*;'  and  the  provisions  of  the  Bills  of 

Exchange  Act,  1882,  as  to  crossed  cheques  apply  to  dividend 

warrants;*  but  that  Act  is  not  to  affect  the  validity  of  any  usage 

relating  to  dividend  warrants  or  the  indorsement  thereof.* 

Exchequer  bills  are  negotiable  instruments.^  Excheque 


bilU. 


1  MOler  V.  Eaee,  1  Burr.  452  ;  1  Sm.  *  S.  97  (3)  (d). 

L-  C.  468.  «  Wookey  v.  PoU,  4  B.  &  Aid.  1 ;  22 

>  7  &  8  Vict  c.  32  ;   17  &  18  Vict  ^j^^^^,  ^rand^o  v.  BarruU,  12  CI.  & 
c  83. 

»  National  Debt  Conversion  Act,  1888  ^'  ^87.    The  issue  of  exchequer  bills  is 

(51  Vict  c.  2),  8.  80  (6).  regulated  by  29  k  30  Vict.  c.  26,  40  & 

*  S.  95.  41  Vict  c.  2,  and  52  k  63  Vict  c.  6. 
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CHAPTER  XIII. 


TRADE  MARES  AND  TRADE  NAMES. 


Piinciples. 


Chap.  Xm.  The  right  to  the  exclusive  use  of  a  particular  mark  or  name  for 
purposes  of  trade  rests  on  the  fundamental  rule  **  that  one  man 
has  no  right  to  put  ofif  his  goods  for  sale  as  the  goods  of  a  rival 
trader,  and  he  cannot,  therefore,  he  allowed  to  use  names,  marks, 
letters,  or  other  indicia  by  which  he  may  induce  purchasers  to 
believe  that  the  goods  which  he  is  selling  are  the  manufactiu-e  of 
another  person.  A  man  may  mark  his  own  manufacture  (or  goods 
sold  by  him)  either  by  his  name,  or  by  using  for  the  purpose  any 
symbol  or  emblem,  however  unmeaning  in  itself;  and,  if  such 
symbol  or  emblem  comes,  by  use,  to  be  recognized  in  trade  as  the 
mark  of  the  goods  of  a  particular  person,  no  other  trader  has  a 
right  to  stamp  it  upon  his  goods  of  a  similar  description.'*^  That 
is  to  say,  no  man  is  entitled  to  represent  his  goods  as  being  the 
goods  of  another  man.* 

If  A.  uses  on  his  goods  a  mark  already  used  by  B.  on  goods 
of  the  same  description,  A.  substantially  represents  the  goods  to 
be  the  manufacture  of  B.,  and  so  he  deprives,  or  may  deprive,  B. 
of  the  profit  which  B.  might  have  made  by  the  sale  of  the  goods 
which,  ex  hypothesis  the  purchaser  intended  to  buy  from  B.*  A 
man  has  no  right  thus  to  appropriate  the  benefit  of  another's 
reputation.  The  principle  is  that,  if  by  any  mark,  or  words,  or 
form  of  doing  up  things,^  goods  are  recognized  in  the  trade  as 
the  goods  of  a  particular  person,  the  Court  will  protect  him,  that 
is  to  say,  will  restrain  anyone  from  using  the  same  mark  or  words, 


^  Per  Lord  Eingsdown,  Leather  Cloth  Montgwxery  v.  Thompaon^  [1891]  A.  C 

Co.   V.  American  LeaXliet  Cloth  Co,,  11  217. 

H.  L.  C.   688  ;  Reddaway  v.  Banham,  *  The  "get  up"  of  the  goods,  as  in 

[1896]  A.  C.  199,  209.  Siegert  v.  Findlater,  7  Ch.  D.  801 ;  lever 

'  Per  James,  L.  J.,  Singer  Co.  v.  Loog,  v.  Goodwin,  86  Ch.  D.  1 ;  Birmingham 

18  Ch.  D.  412.  Co,  Y.  PoweU,   [1897]  A.  C.  710;  see 

»  Seixo   V.    Provezende,   1    Ch.   192  ;  Kerly,  T.  M.,  458,  488. 
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or  foim  of  doing  up/  so  as  to  pass  off  the  goods  of  the  latter  as  Chap.  XTTT. 
the  goods  of  the  former.* 

A  trade  mark  has  been  defined  as  follows  : — ^  What  is  a 

"Trade 

'*  A  trade  mark  means  the  mark  under  which  a  particular  individual  Mark?'* 
trades,  aud  which  indicates  the  goods  to  be  his  goods— either  goods 
manufactured  by  him,  or  goods  selected  by  him,*  or  goods  which,  in 
some  way  or  other,  pass  through  his  hands  in  the  course  of  trade.  It 
is  a  mode  of  designating  goods  as  being  goods  wliich  have  been,  in 
some  way  or  other,  dealt  with  by  A.  B.,  the  person  who  owns  the  trade 
mark." 

And  again : — 

Trade  marks  are  **  marks  placed  on  goods  to  indicate  their  origin, 
or  their  selection,  or  their  importation,  or  some  other  trade  qualifica- 
tion, and  thereby  to  give  information  with  regard  to  those  goods  to 
all  persons  trading  in  them.  They  are  marks  under  which  the  trader 
trades."*^ 

Using  the  word  **  producer  "  to  mean  the  person  who  has  made.  Trade  mark 
or  selected,  or  otherwise  dealt  with  the  goods,  it  may  be  observed  p^u^,. 
that  a  trade  mark  denotes  the  producer  and  not  the  thing  pro- 
duced ;  that  is  to  say,  it  distinguishes  the  goods  from  other  goods 
of  the  same  description  produced  by  other  persons :  for  the  article 
to  which  it  is  applied  may  be  one  which  all  the  world  can  and  may 
lawfully  make  and  sell.  And  herein  a  trade  mark  differs  from  a 
mere  descriptive  trade  name ;  for  a  name  may  denote  either  the 
maker  of  the  pailicular  article  in  question  or  the  nature  of  the 
article,  by  whomsoever  made,  that  is,  it  may  be  merely  an  adver- 
tisement of  the  character  and  quality  of  the  article.* 

Therefore  words  in  common  use,  merely  descriptive  of  articles  Descriptive 
of  a  given  kind,  cannot  be  made  trade  marks ;  nor  can  words  ^°^  * 
which  simply  define  the  nature,  kind,  or  quality  of  the  article.^ 


*  Waterman  v.  Ayres,  89  Ch.  D.  86.  the  producer's  goods ;   Re  Apollinaria 

*  He  Fan  Duztr,  34  Ch.  D.  686.  ^^'^  '"^• 

*  Per  Fry,  L.  J.,  Re  Apollinaris  Co., 

'  Re  Australian  Wine  ImporierSf  41  [18911  2  Ch  234 

Ch.  D.  278,  280,  per  Kay,  J.  «  ^^  j^^^  '^^^^^  ^^    ^    Ariierican 

^  As  to  selectors,  see  Hirseh  v.  JonaSf  Leather  Clotft  Co.,  11  H.  L.  C.  539,  546. 

8Ch.  D.  684,  586  ;   Robinson  v.  Pinlay,  7  Kg.,    **  Paraffin  Oil"  :     Voung    v. 

»  Ch.  D.  487  ;   Re  Wood's  T.  A/.,  32  Macrae,  9  Jur.   N.    S.    322  ;  Lever  v. 

Ch.  D.262,  per  Fry,  L.  J.     As  to  iin-  Goodwin,  36  Ch.  D.  1   (** Self-washing" 

porters,  see  Re  ApoUinaris  Co.,  [1891]  Soap) ;   Reddaway  v.   Banham,  [1896] 

2  Ch.  226,  per  Fry,  L.  J.    The  trade  A.   C.   199  ;    CeUidar  Co.   v.   MaxU)n, 

rowk  of  the  producer  cannot  be  regis-  [1899]  A.  C.  326.     See  as  to  descriptive 

teredas  the  trade  mark  of  an  importer,  words,  Kerly,  T.  M.,  156-189. 
unless  he  has  a  monopoly  of  the  whole  of 
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Chap.  XnL  A  trade  mark  may  consist  of  words,^  but  they  must  be  specific 
and  distinctive  in  their  meaning,  that  is,  they  must  point  to  and 
distinguish  the  goods  as  being  those  of  a  particular  producer  and 
of  no  one  else. 

Name  be-  But  a  word  or  words  which  originally  constituted  a  trade  mark, 

juris,  '  to  the  exclusive  use  of  which  a  particular  trader  or  his  successors 
in  trade  may  have  been  entitled,  may  subsequently  become  the 
denomination  of  the  commodity  itself,  and  no  longer  be  a  repre- 
sentation that  the  article  is  the  manufacture  of  any  particular 
person ;  as  in  the  case  of  "  Harvey's  Sauce,"  which  was  origin- 
ally the  name  of  a  sauce  made  by  a  particular  individual,  bat 
hecRxne  publicijurUf  that  is  to  say,  all  the  world  were  entitled  to 
call  the  sauce  they  made  *' Harvey's  Sauce,"  if  they  pleased.* 
The  test  whether  a  word  which  was  originally  a  trade  mark  has 
become  publici  juris  has  been  said  to  be  *'  whether  the  use  of  it 
by  other  persons  is  still  calculated  to  deceive  the  public ;  whether 
it  may  still  have  the  effect  of  inducing  the  public  to  buy  goods 
not  made  by  the  original  owner  of  the  trade  mark  as  if  they 

Expired  were  his   goods."  ^      So,  where  an  article   has  been  patented, 

but  the  patent  has  expired,  a  proper  name  applied  to  the  patented 
article  may  come  to  be  the  name  of  the  article,  and  not  a  mark 
or  sign  indicating  the  manufacturer.*  It  may  have  been  usually 
applied  to  goods  made  by  a  particular  person,  not  because  they 
are  of  his  make,  but  because  he,  as  having  taken  out  a  patent, 
could  alone  make  them ;  *  and  he  cannot  prolong  his  monopoly 
by  asserting  an  exclusive  right  to  a  trade  mark  in  the  name  of 
the  thing  which  was  the  subject  of  the  patent.^ 

But,  though  a  pei-son  cannot  claim  the  exclusive  right  to  the 
use  of  a  word  which  is,  or  has  come  to  be,  merely  descriptive  of 
the  nature  of  the  article,  yet  he  can  prevent  othere  from  using 
the  name  in  such  a  way  as  to  produce  a  belief  that  their  goods  are 
of  his  production.* 

1  Subject  to  the  effect  of  the  Trade  18  Ch.  D.  395  ;  8  App.  Caa,  15.  8«e 
Marks  Act,  post,  p.  214.  Kerly,  T.  M.,  38. 

2  Per  MelliBh,  L.  J.,  Ford  v.  FosUr,  *  Young  v.  Macrae,  9  Jur.  N.  S.  322; 

7  Ch.  628 ;  Reddaway  v.  Bentham  Co.,  Lifioleum  Co,  v.  Nairn,  7  Ch.  D.  834 ; 
[1892]  2  Q.  B.  639  ;  Hr  Arbenz,  35  Ch.       Jie  Ckesebrough,  [1902]  2  Ciu  1. 

D.  248  ;  National  Starch  Co,  v.  Munn's  *   Wlieder  v.  Hhakeapear,  39  L.  J.  Ch. 

Co.,  [1894]  A.  C.  276.  36  ;  Chcavin  v.  Walker,  5  Ch.  D.  850; 

'  As  the  ** Singer"  sewing  machine  :  Jie  Ralph,  25  Ch.  D.  194,  199. 

see  Singer  Co.  v.  Wilson,  2  Ch.  D.  434  ;  •  SiegeH  v.  Findlnter,  7  Ch.  D.  801 

8  App.  Cas.  376;  Singer  Co,  v.  Loog,  ("Angostura  Bittera  ") ;    Birmingham 
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A  trade  mark  may  be  used  to  denote  not  only  manufactured  Chap.  Xm. 
goods,  but  even  a  natural  product  (e.g.,  a  mineral  water),  where  Trade  mark 
no  person  other  than  the  owner  of  the  trade  mark  has  the  means  ^or  natural 
of  procuring  that  product,  so  that  the  mark  indicates  him  as  the 
person  who  supplies  it.^ 

A  trade  mark,  properly  so  called,  must  be  in  some  way  attached  ^'^^r^*^'' 
to  the  article  sold.  It  may  be  aflSxed  to  or  impressed  upon  the  affixed  to 
goods  themselves  by  means  of  a  stamp  or  brand  or  adhesive  label,  goods, 
or  it  may  be  made  to  accompany  the  goods  by  being  impressed 
on  or  made  to  adhere  to  an  envelope  or  case  containing  the  goods, 
or  it  may  be  worked  into  the  material  or  be  some  peculiar  form  of 
the  material  itself,  as  in  a  case  where  it  consisted  of  a  heading 
of  certain  coloured  lines  in  the  hem  or  fringe  of  cloth.^  In  all 
these  cases  it  is  intended  to  show  that  the  goods  are  produced  or 
sold  by  some  particular  person.  Here,  again,  a  diflference  is  to 
be  noted  between  the  use  of  a  trade  mark  and  that  of  a  mere  trade 
name  not  affixed  to  particular  goods,  in  that  the  mark  accompanies 
the  goods  into  whosesoever  hands  they  come,  whereas,  if  A.  sells 
goods,  calling  them  or  invoicing  them  by  a  name  which  causes  the 
immediate  purchaser,  C,  to  suppose  them  to  be  goods  produced 
by  B.,  but  which  is  not  affixed  to  the  goods,  it  does  not  follow 
that  persons  who  buy  the  goods  from  C.  will  also  be  deceived  as 
to  the  origin  of  the  goods. 

Further,  the  right  to  a  trade  mark  exists  only  in  connection  Goods  of  same 
with  the  particular  species  of  manufacture  or  vendible  commodity  ®®^"P  ^^ 
to  which  'it  has  been  applied  by  the  person  asserting  the  right.^ 
If  he  has  used  it,  for  example,  only  on  caiTiages,  that  would  not 
prevent  a  manufacturer  of  woollen  goods  from  putting  it  as  a  trade 
mark  upon  woollen  goods,*  for  **  there  is  no  exclusive  ownership 
of  the  symbols  which  constitute  a  trade  mark  apart  from  the  use 


Co.  V.  Powell,  [1897]  A.  C.  710,  717  ;  26  Ch.  D.  288,    296 :    and  of  Cotton, 

Meddaway  v.  Baiikam,  [1896]  A.  C.  199,  L.  J.,  in  Me  Arbenz,  35  Cb.  D.  248,  at 

210 ;  Parsons  v.  OilUspie,  [1898]  A.  C.  p.  262.     And  see  Lever  v.  Goodwin,  86 

239  ;    cf.    Montgomery    v.     Thompson,  Ch.   D.   1  ;  Hart  v.   Colley,  44  Ch.  D. 

[1891]  A.  C.  217  (**  Stone  Ale  *'),  see  per  193. 

Lord  Macnaghten,  at  p.  225  ;    Eno  v.  ^  Sebastian  on  T.  M.,  ^;  JU  Apdli- 

Dunn,  15  App.  Cas.  252  (**  Fruit  Salt"),  iiaris  Co,,  [1891]  2  Ch.  186. 

see  at  pp.  260,  261,  per  Lord  Herechell,  '  See  Singer  Co,  v.  Wilson,  2  Cb.  D. 

p.  263,  per  Lord  Macnaghten  ;  Cellular  441 ;  and  Mitchell  v.  JJenry,  15  Ch.  D. 

Co.   y.    Maxton,    [1899]     A.    C.     826  181. 

("Cellular  Clotb").     And  consider  the  ^  Ainsworth  v.   Walmisley,  1  Eq.  518. 

remarks  of  Lord  Selborne,  m  Re  Leonard,  *•  Swiger  v.  IVilson,  2  Ch.  D.  443. 
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Names  of 
persons  as 
trade  marks. 


Chap.  Xm.  or  application  of  them  " ;  ^  "a  ti'ade  mark  consists  in  the  exclu- 
sive  right  to  the  use  of  some  name  or  symbol  as  applied  to  a 
particular  manufactm*e  or  vendible  commodity,"*  and  consequently 
the  use  of  the  same  mark  in  connection  with  a  different  article  is 
not  an  infringement  of  such  right. 

The  name  of  a  person  or  firm  may  be  a  trade  mark ;  but  the 
right  to  the  exclusive  use  of  such  a  mark  exists  only  as  against 
persons  bearing  a  different  name,  and  cannot  be  maintained  as 
against  a  person  or  firm  bearing  the  same  name  and  using  it  bond 
fide  without  fraud  for  trade  purposes.*  But  it  is  otherwise  if  he 
uses  his  own  name  with  such  additions  as  to  deceive  the  public 
into  the  belief  that  his  wares  are  those  of  another  trader.*  The 
test  has  been  said  to  be  whether  he  uses  the  name  honestly  and 
fairly  in  the  ordinary  prosecution  of  his  business,  or  dishonestly, 
to  palm  off  his  own  commodity  as  the  production  of  another.' 

The  function  of  a  trade  mark  may  be  regarded  as  two-fold,  for 
it  not  only  serves  to  secure  to  the  producer  the  custom  of  persons 
who  desire  to  purchase  his  goods,  but  it  also  indicates  to  a  pur- 
chaser that  he  may  take  it  as  a  guarantee  that  the  goods  came 
from  the  particular  producer  whose  goods  he  desires  to  obtain,* 
and  the  protection  of  the  public  from  imposition  is  recognised  as 
one  of  the  objects  of  trade  mark  law. 

It  was  at  one  time  said  that  there  cannot  be  property  in  a  trade 
mark,  and  that  the  groimd  of  the  jurisdiction,  both  at  law  and  in 
equity,  was  the  fraud  of  the  defendant.'^  It  is  true  that  there 
cannot  be  said  to  be  an  absolute  kind  of  property  in  a  trade  mark,^ 
for,  as  we  have  before  observed,  there  is  no  exclusive  right  to  the 
mark  universally  in  the  abstract,  i.^.,  apart  from  its  use  in  con- 
nection with  a  particular  species  of  goods.  But  the  dicta  which 
are  to  be  found  in  the  cases,  to  the  effect  that  there  is  no  property 


Function  of  a 
trade  mark. 


Whether 
"property" 
in  a  trade 
mark. 


1  Per  Ld.  Westbury,  C,  Leather  Cloth 
Co.  V.  American  Co.,  4  De  G.  J.  k  S. 
142  ;  Somervillc  v.  Sdumbri,  12  App. 
Cos.  453. 

^  Per  Westbury,  C,  Hall  v.  Barrows ^ 
4  De  G.  J.  k  S.  150,  158  ;  Ainsvcorth  v. 
Walmuhy,  1  Eq.  518. 

3  BurgtM  V.  Burgess^  3  De  G.  M.  k  G. 
896  ;  TuHon  v.  Turtm,  42  Ch.  D.  128 
Tussaud  V.    Tussavd,  44   Ch.  D.  678 
Saundas  v.  Sun  Co.,  [1894]  1  Ch.  537 
Valentim'8   Meat    Juice    v.     Valentine 


Extract,  48  W.  R.  127  ;  Kerly,  T.  M., 
500  el  teq. 

*  HoUoxoay  v.  Holloway,  13  Beav.  209. 
»  See  Sebastian,  T.  M.,  25. 

*  Massam  v.  Thorley's  Cattle  Food  Co., 
14  Ch.  D.  748,  755. 

'  Ld.  Langdale,  in  Perry  r.  Trttefitt, 
6  Beav.  66 ;  Wood,  V.-C,  in  ColUns  v. 
Brown,  3  K.  &  J.  423. 

*  Wood,  V.-C,  in  Farina  r.  Silver- 
lock,  1  K.  &  J.  615. 
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in  a  trade  mark,  must  be  understood  to  mean  no  more  than  this; ^  Chap.  nul. 

and  it  has  been  laid  down  that  "  the  true  principle  would  seem  to 

be  that  the  jurisdiction  of  the  Court  "  (by  which  the  jurisdiction 

in  equity  appears  to  be  intended)  "in  the  protection  given  to 

trade  marks  rests  upon  property";*  that  the  right  to  a  trade 

mark,  being  one  which  is  protected  by  the  Court,  and  which  may 

be  bought  and  sold,  is,  in  that  sense  of  the  word,  "  property."' 

Lord  Blackburn^  treats  it  as  having  been  established,  before 
the  Trade  Marks  Act  of  1876,  that  when  a  person  had  used  a 
mark  on  his  goods,  so  as  to  distinguish  them  from  the  goods  of 
any  other  person,  he  had  a  property  in  that  mark  to  such  an 
extent  as  to  entitle  him  to  an  injunction  to  prevent  any  other 
person  from  continuing  to  use  on  other  goods  (of  a  similar  kind) 
a  mark  so  similar  to  his  mark  as  in  fact  to  mislead  the  public 
into  taking  them  for  those  of  the  person  who  owned  the  mark ; 
that  this  was  on  the  ground  that  the  right  to  use  the  mark  was 
his  property,  and  that  therefore  it  was  not  necessary  for  the 
purpose  of  prevention  {i.e.,  in  order  to  obtain  an  injunction)  to 
prove  fraud  or  an  intention  to  mislead.  "  I  think,"  he  said,** 
"  that  at  least  from  the  time  of  Millington  v.  Fox,^  decided  by 
L.  C.  Cottenham  in  1888,  to  Wotherspoon  v.  Currie/  decided  by 
this  House  in  1872,  it  has  been  considered  that,  for  the  purpose 
of  preventing  infringement,  the  exclusive  right  to  use  a  trade  mark 
was  a  right  of  property." 

Lord  Cairns  pointed  out  that  there  are  many  cases  in  which  a 
trade  mark  has  been  used  not  merely  improperly,  but  fraudulently, 
and  where  this  fraudulent  use  has  been  adverted  to  and  made  the 
ground  of  decision ;  "  but,"  said  his  lordship,  *'  I  wish  to  state  in 
the  most  distinct  manner  that,  in  my  opinion,  fraud  is  not  necessaiy 
to  be  averred  or  proved  in  order  to  obtain  protection  for  a  trade 

mark A  man   may  take   the   trade    mark   of  another 

ignorantly,  not  knowing  it  was  the  trade  mark  of  the  other ;  or  he 
may  take  it  in  the  belief,  mistaken,  but  sincerely  entertained,  that 

*  Ld.  Westbury,  C,  in  Hall  v.  Bar-  4  App.  Cos.  479,  494  ;  but  see  per  Ld. 
roics,  4  De  G.  J.  k  S.  150,  168.  Herschell,  Reddaway  v.  Bankam,  [1896] 

*  Ld.  Westbury,  C,  Leather  Cloth  Co,      A.  C.  199,  209. 

V.  Amtrioan  Co.,  4  De  G.  J.  &  S.  137,  »  Orr-Ewing  v.   Registrar  of  T.  M., 

H2.    See  per  Ld.  Cran worth,  in  S.  C.,  mp,  at  p.  494. 

11  H.  L.  C.  628,  638,  684.  «  8  My.  &  Cr.  338  ;  45  R.  R.  271.    See 

'  Wood,  V.-C.,  in  AtJisworth  v.  Wal-  the  remarks  of  Cotton,  L.  J.,  on  this  case 

«*%,  1  Eq.  518.  in  Proctor  v.  Bayley,  42  Ch.  D.  400. 

*  Orr-Ewing  v.  RegUtrar  qf  T.   M.,  ?  L.  R.  6  H.  L.  608. 
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Chap.  XIII.  in  the  manner  in  which  he  is  taking  it  he  is  within  the  law  and 
doing  nothing  which  the  law  forbids  ;  or  he  may  take  it  knowing 
it  is  the  trade  mark  of  his  neighbour,  and  intending  and  desiring 
to  injure  his  neighbour  by  so  doing.  But  in  all  these  cases  it  is 
the  same  act  that  is  done,  and  in  all  these  cases  the  injury  to  the 
plaintiff  is  just  the  same.  The  action  of  the  Court  must  depend 
on  the  right  of  the  plaintifl*.  and  the  injury  done  to  that  right. 
What  the  motive  of  the  defendant  may  be,  the  Court  has  vexy 
imperfect  means  of  knowing.  If  he  was  ignorant  of  the  plaintiffs 
rights  in  the  first  instance,  he  is,  as  soon  as  he  becomes  acquainted 
with  them  and  perseveres  in  infringing  upon  them,  as  culpable  as 
if  he  had  originally  known  them.*'^ 

It  was  remarked  by  Wood,  V.-C.,*  that,  though  the  Court  would 
grant  an  injunction  where  no  evil  intent  could  be  attributed  to  the 
defendant,  yet  even  in  such  a  case  the  ground  of  the  interference 
is  still  fraud,  because,  while  a  Court  of  law  might  think  a  defendant 
not  liable  to  an  action  for  an  act  done  absente  animo  mcUo,  a  Court 
of  equity  may,  quite  consistently  with  this,  hold  that,  if  he  continue 
to  do  the  act,  he  will  commit  a  fraud,  and  therefore  in  reality  the 
jurisdiction  does  rest  on  the  equity  of  preventing  one  person  from 
committing  a  fraud  on  another. 

It  must,  however,  be  observed  that  though,  for  purposes  of 
equitable  relief  by  way  of  injunction,  the  question  whether  the 
defendant  had  any  intention,  by  using  the  mark,  to  pass  off  his 
goods  as  those  of  the  plaintiff,^  or  even  whether  he  knew  that  he 
was  using  a  mark  which  belonged  to  the  plaintiff,  is  immaterial,* 
yet  in  an  action  at  law  for  damages  the  plaintiff  must  prove  fraud, 
or  at  least  knowledge  on  the  part  of  the  defendant,*  and  in  equity, 
if  he  asks  for  an  account  of  profits  or  for  damages,  he  can  obtain 
this  relief  only  in  respect  of  user  continued  by  the  defendant  after 
he  became  aware  of  the  plaintiff's  rights,^  or  at  least  knew  that  the 


DistinctioD 
between  law 
and  equity. 


1  Singer  Co,  v.  Wilson^  3  App.  Cas. 
376,  391,  and  see  per  Ld.  O'Hagan, 
ib,  896,  and  the  judgment  (cited  ib.  892, 
by  Ld.  Cairns),  of  Wood,  V.-C,  in 
Welch  V.  KnoU,  4  K.  &  J.  747.  And 
see  per  fiaeon,  V.-C,  in  Singer  Co.  v. 
Loog,  18  Ch.  D.  403. 

'  Leather  Co*  v.  American  Leather  Co,, 
1  H.  &  M.  287. 

'  SomervilU  v.  Schemhrit  12  App.  Cas. 
458  ;  Reddaxjoay  y.  BetUham,  [1892]  2 
Q.  B.  639. 


*  See  per  Jessel,  M.R.,  Singer  Co,  r 
JFiUon,  2  Ch.  D.  442. 

*  See  per  Ld.  Blackburn,  iS^Mi^  Co,  r. 
Loog,  8  App.  Cas.  29—32 ;  see  per 
James,  L.  J.,  in  Mitchell  v.  Henry,  15 
Ch.  D.  181,  191 ;  Reddatoay  v.  BciUkam 
Co.,  [1892]  2  Q.  B.  639;  Bourne  r. 
Sioan,  [1903]  1  Ch.  211. 

«  Edelsten  v.  EdeUten,  1  De  G.  J.  AS. 
186,  199,  per  Ld.  Westbiiry,  C.  S«e 
Cartier  v.  Carlile,  81  Beav.  292  ;  Modr. 
Couston,  33  Beav.  578. 
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trade  mark  was  not  his  own,  though  he  may  not  have  known  to   Chap.  XIII. 
whom  it  belonged.^ 

In  equity  a  plaintiff  may  elect  between  having  an  account  of  Account  of 
profits,-  or  damages.'*  At  law,  in  order  to  obtain  substantial  damag^. 
damages,  it  was  necessary  to  prove  that  an  injury  had  been 
actually  done  ;  in  equity,  so  far  as  the  right  to  an  injunction  is 
concerned,  it  is  suflScient  to  show  that  the  defendant  threatens  to 
do,  and  will,  if  not  prevented,  do  that  injury  ;*  and  it  becomes 
a  mere  question  of  fact  whether  that  which  the  defendant  is  doing 
is  reasonably  likely  to  cause  his  goods  to  be  mistaken  for  the 
plaintifiTs  manufacture.  It  is  not  necessary  for  the  plaintiff  to 
give  evidence  of  deception  in  fact,  i.e.,  to  prove  instances  in 
which  customers  have  purchased  the  defendant's  goods  in  the 
beUef  that  they  were  produced  by  the  plaintiff,^  though,  in  practice, 
such  evidence  is  generally  relied  on  as  a  proof  of  the  probability 
of  mistakes. 

The  question  in  trade  mark  cases  is  whether  the  ultimate  Deception  of 
purchaser  is  likely  to  be  misled  by  the  acts  of  which  the  plaintiff  purchaser 
complains  ;  and  it  is  no  defence  to  show  that  the  immediate  pur- 
chaser would  not  be  misled;  for  "no  man,  however  honest  his 
personal  intentions,  has  a  right  to  adopt  and  use  so  much  of  his 
rival's  established  trade  mark  as  will  enable  any  dishonest  trader 
into  whose  hands  his  goods  may  come  to  sell  them  as  the  goods  of 
his  rival."  ^  The  question  is  whether  the  defendant  has  put  into 
the  hands  of  others  the  means  of  deceiving  the  ultimate  purchasers.^ 
Even  if  the  maker  of  the  goods  expressly  tells  the  immediate  pur- 
chaser that  they  are  of  his  own  manufacture,  that  will  not  save 
him  from  an  injunction  if  they  are  sold  with  the  plaintiff's  trade 
mark  attached  to  them,  and  in  such  a  case  all  the  plaintiff  has  to 
do  is  to  show  that  his  trade  mark  has  been  taken,  that  is,  that  the 
defendant  has  used  an  essential  portion  of  the  plaintiffs  trade  mark 


'  Kerly,  T.  M.  426.  *  Johnston  v.  Orr-Ewi'iig,  7  App.  Cas. 

-  See  Ford  v.  Foster,  7  Ch.  611  ;  Har-  219 ;  EdtUtm  v.  EdeUtm,  1  De  G.  J.  & 

rim  y-  Taylor,  11  Jur.  N.  S.  408  ;  12  g^  ^^  p.  200 ;   Hookham  v.  Pottage,   8 

'  The  damages  will  be  merely  nominal 

in  absence  of  proof  of  actual  damage;  •  Ld.  Watson,  in  Johnston  v.   Orr- 

Kerly,  T.  M.  422,  423.     As  to  proof  of  Ewing,  7  App.  Cas.  282. 
actual  damage,  see  Leather  Co.  v.  ffirsch- 

Uld,  1  Eq.  299.  '  James,  L.  J.,  Singer  Co,  v.  Loog,  18 

*'Per  Ld.  Blackburn,    Singer  Co.  v.  Ch.  D.  412  ;  Chitty,  J.,  Lever  v.  Good- 

^,  8  App.  Cas.  30  win,  36  Ch.  D.  3. 

O.P.p.  14 
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The  Trade 
Marks  Acts, 
1875—1888. 


Object  of 
the  Acts. 


Chap.  XIII.  upon  goods  of  a  similar  description.^  It  is  not  necessary  to  show 
that  the  mark  used  by  the  defendant  is  absolutely  identical  with 
that  of  the  plaintiff ;  it  is  sufficient  if  it  is  so  like  it  that  unwarr 
or  ignorant  purchasers^  would  probably  be  misled.  It  is  no  answer 
to  say  that  the  purchasers  were  incautious,  for  **  the  loss  to  the 
plaintiff  of  the  custom  of  an  incautious  purchaser  is  as  great  a 
damage  as  the  loss  of  that  of  a  cautious  one."^ 

The  principles  of  trade  mark  law  were  established  before  and 
are  independent  of  any  statutes,  but  we  have  now  to  consider  the 
scope  and  effect  of  the  modem  legislation,  embodied  originally  in 
the  Trade  Marks  Kegistration  Act,  1875,'*  which,  together  with 
amending  Acts  of  1876^  and  1877,*  has  been  repealed  and  replaced 
by  the  Patents,  Designs  and  Trade  Marks  Act,  1883,^  as  amended 
by  the  Patents,  Designs  and  Trade  Marks  Act,  1888.® 

The  objects  of  these  enactments'  appear  to  be : — (1)  To  place 
restrictions  on  the  bringing  of  actions  for  infringement  of  trade 
marks,  by  requiring  that  a  trade  mark  shall  be  registered  before 
any  such  action  can  be  brought ;  (2)  to  facilitate  evidence  of  title 
to  trade  marks  by  means  of  registration ;  and  (3)  to  define  the 
symbols  or  devices  which  the  law  will  recognize  as  trade  marks ; 
and  to  protect  the  public  by  cutting  down  the  numerous  forms  of 
words  and  other  things  by  the  use  of  which  traders  tried  to  secure 
to  themselves  exclusive  rights ;  for,  after  the  passing  of  the  Act  of 
1875,  certain  things  only  could  be  registered,  subject  to  this,  that 
if  a  right  had  been  acquired  by  user  before  that  date  to  a  particular 
device  or  form  of  words  as  a  trade  mark,  then  it  might  be  regis- 
tered under  the  Act,  although  it  did  not  come  within  the  definition 
of  what  could  otherwise  be  registered  as  a  trade  mark  under  the 
Act.i^ 

It  has  been  suggested  that  the  effect  of  the  Acts  may  be  to  give 
the  registered  proprietor  of  a  trade  mark  a  right  so  absolute  that 
he  may  maintain  an  action  to  prevent  another  person  from  selling 
goods  with  that  mark  upon  them  without  reference  to  the  question 


Effect  of 
the  Acts. 


1  Per  Jesse],  M,  R.,  Singer  Co,  v. 
Wilsm,  2  Ch.  D.  442,  443. 

2  F(yrd  v.  FosUr,  7  Ch.  627. 

'  Per  Lord  Blackburn,  John$ton  v. 
Orr-Ewing,  7  App.  Cas.  229.  See  Singer 
Co.  ▼.  Loog,  8  App.  Cas.  15,  18,  20  ; 
see  Cotton,  L.  J.,  in  S.  C,  18  Ch.  D. 
895,  422. 

«  38  &  39  Vict.  c.  91. 


*  89  &  40  Vict  c.  33. 
«  40  &  41  Vict.  c.  37. 
7  46  &  47  Vict.  c.  57. 
»  51  &  62  Vict.  c.  50. 

*  See  Edwards  t.  Dennis,  30  Ch.  D. 
464,  470  ;  Ee  Van  Dvser,  84  CL  D. 
623,  634. 

w  ^apost,  pp.  214,  216,  as  to  "old* 
marks. 
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whether  or  no  the  goods  are  sold  under  such  circumstances  as  to  Chap.  XIIL 

pass  them  off  as  the  goods  of  the  plaintiff;  but  Cotton,  L.J. > 

while  declining  to  express  an  opinion  on  that  point,  laid  it  down 

that  the  principles  on  which  the  Court  proceeds  are  not  altered 

by  the  Acts,^  which  (speaking  generally)  do  not  give  new  rights.- 

Since  the  Acts,  as  before,  the  plaintiff,  assuming  that  he  has  title 

under  them,  "  is  bound  to  show,  either  that  the  defendant  has  taken 

the  whole  or  a  substantial  portion  of  his  trade  mark,  or  that  the 

defendant   has   used   his,  the   plaintiff's,  trade  mark  in  such  a 

manner  as  to  lead  the  public  to  believe  that  his,  the  defendant's, 

goods  are  the  plaintiff's."^     The  Act  of  1875,  it  has  been  said, 

was  intended  to  effect  a  great  and  fundamental  change  in  the  law, 

viz.,  that  whereas  before  that  Act  the  property  in  any  trade  mark 

could  be  obtained  only  by  user,  or,  in  the  case  of  cutlery  goods,  by 

an  assignment  by  the  Cutlers*  Company  (see  post,  p.  220),  under 

the  Act  a  mode  of  acquiring  a  right  in  a  trade  mark  was  given 

mainly  by  registration ;  and  accordingly  the  Act  enabled  a  person 

who  had  invented  a  trade  mark,  which  had  not  been  previously 

Qsed  by  some  other  person,  to  obtain  registration  of  it  and  to  treat 

its  being  on  the  register  as  evidence  of  public  user  or  equivalent  to 

public  user,  and  so  the  Act  gave  a  new  title  to  the  exclusive  use  of 

a  trade  mark.^     It  is  now  established,  after  some  doubts  had  been 

expressed  on  this  point,^  that  a  mark  may  be  registered,  though 

there  has  been  no  such  user  of  it  as  to  give  a  right  independently 

of  the  Acts.*     But  a  person  cannot  be  allowed  to  register  a  trade 

mark,  and  thus  preclude  all  other  persons  from  using  it,  without 

ever  using  it  himself  or  intending  to  use  it.^ 

Registration  under  the  Acts,  it  is  submitted,  must  be  notice  to 
all  persons  of  the  right  of  the  registered  proprietor  of  a  trade 
mark.  A  man  who  sells  his  goods  and  afiQxes  thereto  a  device 
that  is  a  real  trade  mark,  is  bound  to  go  and  look  at  the  register 
and  see  if  anybody  else  is  proprietor  of  that  device,  and,  if  he 
does  not,  he  must  take  the  consequences  ;®  and  therefore  in  such 

1  MUchell  y.  Henry,  15  Ch.  D.  193.  And  cf.  46  &  47  Vict.  c.  57,  s.  66,  which 

-  Re  Lyndon,  32  Ch.  D.  117.  speaks    of   the    registration    of    marks 

'  Per  Fry,  L.  J.,  Edwards  v.  Dennis,       ».  ^g^  ^^  proposed  to  be  used." 

^4^^  ^;^^^;    T      «    rr  ^         oo  ni  '  ^««  V-  I>i^nneU,  [1899]  A.  C.  428; 

*  Per  Fry.  L.  J.,  Ee  Hudson,  32  Ch.  d      a     ii-       -     ^ 
B  325  326  ^*®^    ^*             '           Apollinans    Co., 

•  8e^  Ed'taards  v.  Dennis,  30  Ch.  D.  [1891]  2  Ch.  186.  234. 

473,  479.  ®  Per  Jessel,  M.R.,  Re  Palmer,  21  Ch. 

'  ife  Hudson,  32  Ch.   D.   311,   318.       D.  68. 

14   (2) 
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The  Tnule 
Marks  Act, 
1875. 


Chap.  XIII.  cases  the  question  whether  the  alleged  infringer  did  in  fact  know 
that  he  was  infringing  would  seem  to  be  precluded. 

The  scheme  of  the  Act  of  1875  (which  is  in  substance  that  of 
the  Acts  now  in  force),  was  as  follows.  It  established  a  register 
of  trade  marks ^  and  their  proprietors,  and  then  made  registration 
in  pursuance  of  the  Act  a  condition  precedent  to  the  right  to 
institute  proceedings  to  prevent,  or  recover  damages  for,  infringe- 
ment, except  in  the  case  of  trade  marks  in  use  before  the  13th 
August,  1875,  as  to  which  it  was  provided  that  no  such  proceed- 
ings should  be  instituted  until  and  unless  registration  had  been 
made  or  refused.^  A  trade  mark  was  required  to  be  registered 
"  as  belonging  to  particular  goods  or  classes  of  goods,"  ^  and,  for 
the  purposes  of  the  Act,  was  defined  as  consisting  of  ceilain 
"  essential  particulars.*** 

The  law  as  to  registration  of  trade  marks  is  now  contained  in 
the  Patents,  Designs  and  Trade  Marks  Acts,  1883  to  1888.*  The 
Act  of  1883  gave  power  to  the  Board  of  Trade  to  make  general 
rules  for  regulating  the  practice  of  registration  under  the  Act.* 
Under  this  provision  the  rules  now  in  force  are  the  "  Trade  Marks 
Rules  1890.  1897  and  1898.**  ^ 

Registration®  is  to  be  obtained  by  an  application  to  the 
Comptroller-General  of  Patents,  Designs  and  Trade  Marks  at 
the  prescribed  place. ^  For  the  purposes  of  registration,  goods 
are  classified  in  the  manner  appearing  in  the  third  schedule  to 
the  Rules  of  1890,  ^^  and  registration  must  be  applied  for  in  respect 
of  particular  goods  or  classes  of  goods.^^ 

A  person  claiming  to  be  the  proprietor  of  several  trade  marks 
"resembling  each  other  in  the  material  particulars  thereof,**  but 
differing  in  respect  of  the  goods  for  which  they  are  to  be  registered, 
or  statements  of  numbers,  price,  quality,  or  names  of  places,  may 


Trade  Marks 
Acts,  1883  to 

1888. 


Registration. 


Series  of 
marks — 
colours. 


1  "Not  generally,  but  of  trade  marks 
as  defined  by  the  Act  *' ;  i>er  Lord  Cairns, 
C,  Orr-Ewing  v.  Registrar  of  T,  J/.,  4 
App.  Cas.  479,  483. 

'  38  &  39  Vict  c.  91,  s.  1,  as  amended 
by  39  k  40  Vict.  c.  38,  s.  1 ;  Kerly,  T.  M. 
312,  316. 

3  S.  ?. 
*  S.  10. 

»  46  &  47  Vict.  c.  57 ;  48  &  49  Vict, 
c.  63  ;  51  &  52  Vict.  c.  CO. 


«  S.  109. 

7  See  Kerly,  T.  M.  691—720. 

8  46  &  47  Vict.  c.  57,  ss.  62,  78,  79, 
as  amended  by  51  k  52  Vict  c.  50. 
88.  8,  19. 

•  See  Trade  Marks  Rules,  1890,  r.  8 ; 
as  to  metal  goods  (Sheffield  marks),  see 
post,  p.  220. 

i«  Rules,  1890,  r.  6. 

"  Act  of  1883,  88.  62  (3),  65.  See 
post,  p.  218. 
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have  them  registered  as  a  series  in  one  registration  ;^  and  trade  Chap.  XIII. 
marks  may  be  registered  in  any  colour  or  colours.^ 

If  the  comptroller  refuses  registration  when  there  is  no  opposi-  Appeal, 
tion,  the  applicant  may  appeal  to  the  Board  of  Trade,  who  may   Discretion  of 
refer  the  appeal  to  the  High  Court  of  Justice.^     There  is  no  right  ^^'"^  ^  ^^* 
of  appeal  direct  from  such  refusal  to  the  Court.*    It  has  been  laid 
down  in  the  House  of  Lords  ^  that,  though  the  comptroller  has 
a  discretion,  and  no  absolute  right  to  registration  is  given  to  an 
applicant  for  registration  of  a  trade  mark,  the  meaning  and  intent 
of  the  statute  is  that  the  trade  mark  ought  to  be  registered,  unless 
for  some  of  the  reasons  contemplated  by  the  statute  there  is  an 
objection  to   the  registration ;    as  where  the   proposed  mark  is 
obnoxious  to  the  provision  which  forbids  registration  of  words  the 
use  of  which  would  be  **  calculated  to  deceive,"*  by  which  is  meant 
not  "designed  to  deceive,"  but  likely  in  fact  to  deceive.'' 

Applications  for  registration  are  advei-tised  by  the  comptroller,  Opposition  to 
unless  he  refuses  to  entertain  the  application.®  Any  person  may,  '^fi^^^'^*^^'^ 
within  a  limited  time,  give  notice  of  opposition  to  registration, 
and  the  comptroller,  after  hearing  the  applicant  and  the  opponent, 
if  so  required,  decides  whether  the  trade  mark  is  to  be  registered, 
but  his  decision  is  subject  to  appeal  to  the  Board  of  Trade,  which 
may,  if  it  appears  expedient,  refer  the  appeal  to  the  High  Court 
of  Justice.*  Where  there  are  conflicting  claims  to  registration 
of  the  same  trade  mark,  the  comptroller  may  submit,  or  require 
the  claimants  to  submit,  their  claims  to  the  Court.^*^ 

Except  where  the  Court  has  decided  that  two  or  more  persons  Uestrictions 

are  entitled  to  be  registered  as  proprietors  of  the  same  trade  mark,  t^^^^  ^ 

the  comptroller  shall  not  register,  in  respect  of  the  same  goods 

or  description^^  of  goods,  a  trade  mark  identicaP^  with  one  already  Identical 

on  the  register,  ^^  or  having  such  resemblance  thereto  as  to  be  ^^^ 

calculated  to  deceive ;  ^*  and  the  fact  that  the  proprietor  of  the  Similar 
[ ^     ^ marks. 

»  Act  of  1883,  8.  66.  »  S.  68  ;  s.  12  of  Act  of  1888. 

'  lb.  s.  67,  amended  by  s.  11  of  the  «  S.  69,  amended  by  8.  13  of  the  Act 

Act  of  1888.     See  Re  SoeUU  Anonyme,  of  1888. 

[1894]  2  Cii.  26.  i»  S.  71. 

*  S.  62  (4),  (5).  "  Re  Australian  Wine  Importers,  41 

*  Re  Normal,  35  Ch.  D.  281.  Ch.  D.  278,  287. 

'  Eno\.  Dunn,  15  App.  Ca.s.  252.  "  Re  Player,  [1901]  1  Ch.  382;  Re 

*  S.  73,  amended  by  a.  15  of  the  Act       Crompion,  [1902]  1  Ch.  758. 

of  188S.  13  s.  72  (1)  ;   Re  Dewhurtt,  [1896]  2 

'  Be  Lyndon,  32  Ch.  D.  109, 119,  121  ;  Ch.  137  ;  Re  Ehrmann,  [1897]  2  Ch.  495. 

lie  SocUU  Anonyme,  [1894]  2  Ch.  26  ;  ^*  S.  72  (2),a8  amended  by  s.  14  of  the 

lieLo/lus,  [1894]  1  Ch.  193.  Act  of  1888  ;  Re  Prices  Candle  Co.,  27 
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Deceptive  or 

scandalous 

marks. 


Trusts. 


Old  and  new 
marks. 


Chap.  Xm.  mark  already  on  the  register  consents  to  the  registration  of  the 
other  mark  will  not  enable  it  to  be  registered.^ 

A  person  cannot  register  as  part  of,  or  in  combination  with,  a 
trade  mark,  any  words  the  use  of  which  would,  by  reason  of  their 
being  calculated  to  deceive,  or  otherwise,  be  disentitled  to  protec- 
tion in  a  Court,  or  any  scandalous  design.-  And  the  comptroller 
may  refuse  to  register  a  trade  mark  if  the  use  would,  in  his 
opinion,  be  contrary  to  law  or  morality.* 

No  notice  of  any  trust,  expressed,  implied,  or  constructive, 
may  be  entered  on  the  register.* 

Before  we  proceed  to  consider  the  sections  defining  the  classes 
of  marks  which  are  capable  of  being  registered  as  trade  marks, 
it  should  be  observed  that  the  Acts  now  in  force  preserve  a 
distinction,  which  was  recognized  by  the  Act  of  1875,^  between 
marks  which  had,  and  marks  which  had  not,  been  in  use  as  trade 
marks  before  the  passing  of  that  Act.  The  fonner  are  generally 
called  **  old  marks,"  the  latter  **  new  marks  ";  and  it  will  be  seen 
that,  whereas  a  new  mark  cannot  be  registered  unless  it  contanis 
one  of  the  "  essential  particulars  "  specified  in  the  statutes,  an 
old  mark  may  be  capable  of  registration  though  it  does  not  satisfy 
that  requirement.  The  purpose  of  this  distinction  was  to  pre- 
serve vested  rights  which  had  been  acquired  by  user  before  tiie 
Act  of  1875.« 

By  the  Act  of  1888,^  amending  in  this  respect  the  Act  of 
1883,^  a  trade  mark,  to  be  registered  under  the  Acts,  must 
contain  at  least  one  of  the  following  **  essential  particulars  ** : — ^ 

(1.)  A  name  of  an  individual  or  firm  printed,  impressed,  or 
woven  in  some  particular  and  distinctive  manner ;  or 

(2)  A  written  signature  or  copy  of  a  written  signature  of  the 
individual  or  firm  applying  for  registration  thereof  as  a  trade 
mark  ;'  or 

(3.)  A  distinctive  device,*"  mark,  brand,ii  label,  heading,  or 
ticket  ;i2  or 


What  marks 
may  be  regis 
tered. 


Names. 
Signatures. 

Devices,  kc. 


Ch.  D.  681  ;  /fe  Apollinaris  Co.,  [1891] 
2  Cb.  186,  235  ;  He  Bass,  [1902]  2  Ch. 
579  ;  ante,  p.  213. 

1  Jte  D^whnrsty  supra;  lie  Mnmtnn, 
supra. 

2  8.  7H. 

3  S.  86. 
<  S.  85. 

*  38  &  39  Vict.  c.  91,  h.  10. 

•  See  Orr-Kiciiig  v.  Registrar  of  2\  J/., 
4  App.  Cas.  495. 


'  S.  10. 

»  S.  64. 

"^  An  individual  or  firm  cannot  now 
register  the  signature  of  a  predecessor 
in  businesM (unless  it wus  an  ''old mark," 
see  Kerly,  T.  M.  129). 

w  Rowland  v.  Mitchell,  [1897]  iCh. 
71,  the  iK)rtrait  of  the  manufacturer. 

"  As  to  a  *  *  brand,"  see  Pirie  v.  GoodaU, 
[1892]  1  Ch.  35. 

^'  •*  Distinctive  "  is  the  emphatic  word 
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(4.)  An  invented  word  or  invented  words  ;i  or  Chap.  XIII. 

(5.)  A  word  or  words  having  no  reference  to  the  character  or       

quality  of  the  goods,  and  not  being  a  geographical  name.'*  Words. 

Where,  therefore,  it  has  to  be  determined  whether  a  given 
mark  constitutes  a  trade  mark  capable  of  registration  as  such 
under  the  Act,  the  first  duty  cast  upon  the  Court  is  to  ascertain 
whether  some  one,  or  more  than  one,  of  the  essential  particulars 
of  a  trade  mark,  as  defined  by  the  Act,  is  found  to  exist,  so  that 
the  mark  may  be  described  with  the  one,  or  more  than  one, 
essential  particular  or  particulars  which  distinguish  it."^ 

There  may  be  added  to  any  one  or  more  of  the  "  essential  Non-essen- 

particulars  "   any  letters,  words,  or  figures,*  or  combination  of  ^\q^^  * 

letters,  words,  or  figures.^       In  such  case  the  application  for 

registration  must  state    ''the  essential  particulars  of  the  trade 

mark,"  and  must  disclaim^  any  right  to  the  exclusive  use  of  the 

added  matter ;  ^  but  the  applicant  need   not  disclaim   his  own   Disclaimer. 

name^  or  place  of  business.'* 

There  mav  also  be  added,  in  the  case  of  marks  not  in  use  before  Addition  of 
*  lu&rks  in 

1875,  "  any  distinctive  word  or  combination  of  words,  though  the  common  use. 

same  is  common  to  the  trade  in  the  goods  with  respect  to  which 

the  application  is  made,"  subject  to  the  same  provisions  as  to 


in  this  claose.  It  would  seem  that  it 
means  "distingnishiiig  the  manufacture 
of  the  person  who  has  registered  the 
^ade  mark  from  the  mannfactnre  of  all 
other  persons,**  see  per  Fry,  L.  J.,  ife 
Wood,  32  Ch.  D.  247,  262 ;  He  Jackson 
Co.,  60  L.  T.  93  ;  of.  per  Romer,  L.  J., 
Se  Fdulder,  [1902]  1  Ch.  125.  The  dis- 
tinctiveness must  he  independent  of 
colour:  ife  Hanton,  37  Ch.  D.  112. 
See  Seb.  T.  M.  38,  as  to  the  various 
kinds  of  marks  included  in  this  class. 
In  tUc  corresponding  clause  of  the  Act 
of  1883,  there  was  included  "fancy  word 
or  words  not  in  common  wse,"  as  to 
which  see  Re  Van  Buzer,  34  Ch.  D. 
623,  639 ;  Waterman  v.  AijreSy  39  Ch. 
D.  29  ;  ^  Bmrril,  [1896]  2  Ch.  600. 

^  An  invented  word  need  not  be 
absolutely  new  ;  lU  Linolifye  Co,,  [1900] 
2  Ch.  238.  This  clause  and  the  next 
seem  to  be  substituted  for  **  fancy 
wonU"  in  the  Act  of  1883;  see  last 
nete.    But  these  two  clauses  must  not 


be  read  together ;  Re  Eastman  Co., 
[1898]  A.  C.  571 ;  Re  Uneeda,  [1902J  1 
Ch.  783. 

2  Re  Magnolia  Metal  Co,,  [1897]  2  Ch. 
371  ;  Re  Holt  d:  Co.,  [1896]  1  Ch.  711  ; 
Re  Uneeda,  sup.     See  Kerly.  T.  M.  178. 

*  Per  Lord  Caims,  C,  Orr-Ewing  v. 
Registrar  of  T.  M.,  i  App.  Caa.  479, 
484. 

■*  I.e.,  numerals;  Ex  parte  Steplicns, 
3  Ch.  D.  659. 

*  S.  64  (2)  of  the  Act  of  1883,  as 
amended  by  s.  10  of  the  Act  of  1888. 
See  Re  Flayer,  [1901]  1  Ch.  382  ;  Re 
Crompton,  [1902]  1  Ch.  768. 

«  Re  Goodall,  42  Ch.  D.  566  ;  Re 
ApoUinaris  Co.,  [1891]  2  Ch.  186,  211  ; 
Re  Faultier,  sup. 

'  Re  Colman,  [1894]  2  Ch.  115;  Re 
Smokeless  Powder  Co.,  [1892]  1  Ch.  59(r; 
Re  Crompton,  sup. 

"  S.  64  (3)  (i),  as  amended  by  s.  10  of 
the  Act  of  1888. 
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Subsequent 
additions  by 
leave  of  Court. 

"  Common  to 
the  trade." 


*'  Three 
Mark  "  Rule. 


Chap.  XIII.  disclaimer  of  right  of  exclusive  user.^  Only  additions,  not 
essential  particulars,  need  be  disclaimed  under  this  section.- 

The  registered  proprietor  of  any  trade  mark  may,  by  leave  of 
the  Court,  add  to  or  alter  such  mark  in  any  particular,  not  being 
an  **  essential  particular.'** 

Words,  or  combinations  of  words,  are  to  be  deemed  to  be 
common  to  the  trade  if  they  have  been  "  publicly  used  by  more 
tlian  three  persons  on  the  same  or  a  similar  description  of  goods."* 
This  is  analogous  to  the  "  Three  Mark  Eule,"  as  to  old  marks, 
viz.,  that  registration  of  the  same,  or  substantially  the  same,  mark 
may  be  granted  to  not  more  than  three  pei*sons  who  can  prove 
real  user  before  13th  August,  1875,  but  that  proof  of  user  by 
more  than  three  persons  before  that  date  debars  all  persons  from 
registering.^ 

So  far  we  have  been  dealing  with  **new  marks."*  With  respect 
to  "old  marks,"  it  is  provided^  that  "  any  special  and  distinctive® 
word  or  words,  letter,  figure,®  or  combination  of  letters  or  figures, 
or  of  letters  and  figures,  used  as  a  trade  mark  before  13th  August, 
1875,"  may  be  registered  as  a  trade  mark^^  under  the  Act  of  1883. 

Provided,  therefore,  that  the  words,  &c.,  are  special  and 
distinctive,  and  have  been  used  before  18th  August,  1875,  as 
trade  marks,  they  are  capable  of  registration  under  the  Acts, 
though  they  may  not  come  within  the  definitions  of  marks  capable 
of  registration  as  "  new  marks,"  but  the  mark  must  have  been 
used  alone  as  the  trade  mark,  and  not  in  combination  with  other 
words  or  in  combination  with  any  device.^^ 


Old  marks. 


1  S.  74  (2),  as  amended  by  s.  16  of  the 
Act  of  1888  ;  Re  Smokeless  Powder  Co., 
su}tra;  He  Faiddci-,  [1902  J  1  Ch.  126. 

3  Be  Clement,  [1900]  1  Ch.  114. 

»  S.  92.  See  //c  Colman,  [1891]  2  Ch. 
402  ;  Re  Hcnnj  Clay,  [1892]  3  Ch.  549  ; 
and  cases  cited  in  Kerly,  T.  M.  298. 

^  S.  74  (3).  See  Re  IVragg,  29  Ch.  D. 
551  ;  and  Burlaml  v.  Broxburn  Oil  Co., 
42Ch.  D.  274,  where  Chitty,  J.,  observed 
that  this  is  not  a  definition  of  the  term 
**  common  to  the  trade,"  but  is  only 
introduced  in  order  to  preclude  questions 
as  to  the  number  of  persons  required  to 
mnke  the  user  common,  and  that  the 
term  means  "open  to  the  trade";  Re 
Fatilder,  sup. 

*  Kcrly,  T.  M.  207,  214.    The  rule  was 


first  promulgated  by  the  Commisfeioners 
of  Patents.  See  Re  H^alX-dni  Co.,  M 
L.  J.  Ch.  894  ;  Re  Hyde,  ib.  895 ;  Mm- 
soil  V.  Bothm,  26  Ch.  D.  398,  407. 

*  See  ante,  p.  214. 

7  Act  of  1883,  s.  64  (3)  ;  Act  of  18S8, 
s.  10. 

8  See  Re  Wood,  32  Ch.  D.  247.  262 ; 
Re  Hop1dns(m,  [1892]  2  Ch.  116;  Be 
Cliesebrmigh  (Vaseline),  [1902]  2  Cli.  1; 
aiUe,  I).  214. 

•  I.e.,  numeral ;  Ex  parte  Stephens, 
8  Ch.  D.  659. 

10  See  Re  Leonard  and  Ellis,  26  Ch.  D. 
288,  296 ;  Re  Harrison,  McGregor  <t  Co., 
42  Ch.  I).  691. 

"  Re  Palmer,  24  Ch.  D.  504  ;  Re  Leo- 
nard and  Ellis,   26  Ch.  D.  288,  295; 


Digitized  by 


Google 


TRADE   MARES   AND   TRADE   NAMES. 


217 


Power  is  given  to  register,  as  an  addition  to  any  old  mark, 
"any  distinctive  device,  mark,  brand,  heading,  label,  ticket, 
letter,  word,  or  figure,  or  combination  of  letters,  words,  or 
figures,  though  the  same  is  common  to  the  trade  ^  in  the  goods 
with  respect  to  which  the  application  is  made  '*  ;^  but  there  must 
be  a  disclaimer  of  any  right  to  exclusive  user  of  the  additions.^ 

As  to  "  old"  mai'ks,  the  rule  referred  to  above  (p.  216)  is  still 
acted  on,*  that  identical  or  similar  marks  may  be  registered  by 
different  persons  in  respect  of  similar  kinds  of  goods  up  to  the 
number  of  three  ;  but  if  the  mark  was  used  by  more  than  three 
persons  it  is  deemed  common  to  the  trade,  and  no  registration  is 
allowed. 

In  the  case  of  registered  marks  which  comprise  some  additions 
to  the  "essential  particular,"  and  which  are  often  called  ** com- 
bination marks,"  it  would  seem  that,  as  the  additions  could  not 
be  registered  alone,  there  is  no  infringement  unless  the  **  essential 
particular"  is  taken. ^ 

Application  for  registration  of  a  trade  mark  is  to  be  deemed  to 
be  equivalent  to  public  use  of  the  trade  mark;®  and  registration 
of  a  person  as  proprietor  of  a  trade  mark  is  to  he  pnnid  facie 
evidence  of  his  right  to  the  exclusive  use  of  the  trade  mark,  and 
after  the  expiration  of  five  years  from  the  date  of  registration  is 
to  be  conclusive  evidence  of  his  right,  subject  to  the  provisions 
of  the  Act.^ 

The  result  of  these  provisions  appears  to  be  that  during  the 
period  of  five  years  the  registered  proprietor  is  qualified  to  sue  an 
infringer,  but  the  defendant  may  rebut  the  plaintiffs  j>nm« /act c' 
right  without  moving^  to  expunge  the  mark  from  the  register.^ 
If  the  mark  has  been  on  the  register  for  five  years,  that  dispenses 


Chap.  Xm. 

Registration 
of  common 
marks  as 
additions  to 
old  marks. 


Three  Mark 
Rale. 


Perry  Davis  v.  Harhord^  15  App.  Cas. 
316,  321  ;  Kichai-ds  v.  Butclier,  [1891] 
2  Cb.  522. 

*  Antey  p.  216. 

*  Act  of  1883,  s.  74  (1)  (a).  Observe 
that  as  to  new  marks  the  corresponding 
provision  extends  only  to  wortls  or  com- 
biuations  of  words. 

'  S.  74  (2)  ;  8.  16  of  Act  of  1888. 
See  ante,  p.  215. 

*  Re  Bancroft  <C-  Co.,  5  R.  P.  C.  209. 

*  Seb.  T.  M.  134  ;  lie  Horabrugh,  53 
L.  J.  Ch.  237. 

'  Act  of  1883,  8.  75,  amended  by 
Act  of  1888,  s.  17  ;  iZc  Batt,  [1898]  2 


Combination 
marks. 


Effect  of 
registration 


Ch.  432.  The  meaning  is  that  those 
things  which  can  be  registered  as  falling 
within  the  definitions  of  trade  marks  for 
the  purposes  of  this  Act  are  to  be  con- 
sidered as  trade  marks  even  before  they 
are  registered,  yet  not  so  as  to  give  any 
one  the  right  to  complain  of  the  user  of 
them  until  they  have  been  registered  ; 
per  Cotton,  L.  J.,  iJc  Hudson,  32  Ch.  D. 
319. 

7  S.76. 

»  S.  90,  as  amended  by  s.  23  of  Act  of 
1888. 
9  See  Kerly,  T.  M.  272. 
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Registration 
for  entire 
class — user 
for  part. 


Chap.  XIII.  with  the  necessity  of  the  plaintiff's  adducing  evidence  of  exclusiye 
use  ;^  but  the  defendant  may  nevertheless  apply  to  have  the  register 
rectified  by  expunging  the  mark  on  the  ground  that  it  ought  never 
to  have  been  registered,  as,  for  instance,  if  it  was  not  a  trade 
mark  at  all ;  for  the  Act  was  not  intended  to  give  the  person  who 
gets  a  mark  placed  on  the  register  a  light  to  enjoy  that  as  a  trade 
mark  which  never  was  a  trade  mark.- 

It  has  been  laid  down  that  a  person  who  has  registered  a  trade 
mark  for  the  whole  of  one  of  the  classes  of  goods  (under  the 
classification  contained  in  the  Rules,  Schedule  II.'),  but,  in  fact, 
has  used  it  for  only  part  of  the  ai-ticles  comprised  in  that  class, 
cannot  claim  the  exclusive  right  to  use  it  for  everj^  article  in  the 
class.*  If  a  mark  is  registered  for  too  wide  a  class  of  goods,  the 
proper  remedy  is  restriction,  not  removal.^ 

It  should  be  noted  that  a  plaintiff  who  would  otherwise  be 
entitled  to  maintain  his  action  may  be  deprived  of  his  right  to 
sue  if  his  trade  mark  contains  a  false  repriesentation  Ukely  to 
deceive  the  public,^  as  where  he  describes  his  goods  as  patent 
when  he  has  not  any  patent ;  ^  but  a  mere  collateral  misrepre- 
sentation has  not  the  same  effect.^ 

A  trade  mark,  when  registered,  can  be  assigned  and  transmitted 
only  in  connection  with  the  goodwill  of  the  business  concerned  in 
the  particular  goods,  or  classes  of  goods,  for  which  it  has  been 
registered,  and  is  determinable  with  that  goodwill.' 

A  series  of  trade  marks  {antey  p.  212)  is  assignable  and  trans- 
missible only  as  a  whole.*® 

The  business  must  be  co-extensive  with  the  goods  or  classes  of 
goods  in  respect  of  which  the  trade  mark  is  registered ;  and  the 
assignee  has  no  exclusive  right  unless  the  business  assigned  is 
co-extensive  with  the  trade  mark  as  registered.^^ 


Misrepre- 
sentation in 
trade  mark. 


Transfer  of 
trade  mark. 


*  Per  Cotton,  L.  J.,  Edwards  y,  Den- 
His,  30  Ch.  D.  454,  472. 

2  Per  Jessel,  M.  R.,  Re  Palmer,  21  Cb. 
D.  47,  58  ;  lie  Wood,  32  Ch.  D.  247, 
268,  per  Lindley,  L.  J.  ;  ite  Wi-agg,  29 
Ch.  D.  561  ;  Baker  v.  Hawton,  45  Ch. 
D.  619,  531  ;  Natimial  Starch  Co,  v, 
Munn'8  Co.,  [1894]  A.  C.  276  ;  BaU  v. 
JJumiett,  [1899]  A.  C.  428. 

3  See  anU,  p.  212. 

^  Edwards  v.  Dennis,  30  Ch.  D.  454  ; 
Be  HaH,  [1902]  2  Ch.  621  ;  Uargi'cave\, 


Freeman,  [1891]  3  Ch.  39  ;  BaU  ^, 
DunneU,  [1899]  A.  C.  428. 

»  Be  Orotnpton,  [1902]  1  Cb.  758. 

«  Ford  V.  Foster,  7  Ch.  611. 

7  Sifujer  Co.  v.  Wilson,  2  Cb.  D.  434, 
456.     See  Kerly,  T.  M.  407. 

«  Ford  V.  Foster,  7  Ch.  611. 

»  Act  of  1 888,  8.  70.  See  Be  Wdlrnm, 
32  Ch.  D.  213  ;  i2f  Magnolia  Metal  Co., 
[1897]  2  Ch.  371  ;  Kerly,  T.  M.  324, 343. 

i"  8.  %Q.     See  ante,  p.  208. 

"  See  Edwards  v.  Dennis,  30  Ch.  D. 
454,  479,  per  Fry,  L.  J. 
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Provision  is  made^  for  entry  on  the  register  of  persons  entitled 
to  registered  trade  marks  "  by  assignment,  transmission,  or  other 
operation  of  law.*' 

The  person  for  the  time  being  entered  in  the  register  as  the 
proprietor  of  a  trade  mark  has,  subject  to  other  vested  rights 
appearing  on  the  register,  power  absolutely  to  assign,  grant 
Hcenees  as  to,  or  otherwise  deal  with  the  same;  but  any 
equities  in  respect  of  such  trade  mark  may  be  enforced  as  in 
respect  of  any  other  personal  property.^ 

A  person  is  not  entitled  to  institute  any  proceeding  to  prevent, 
or  recover  damages  for,^  the  infringement  of  a  trade  mark  (whether 
it  be  an  old  or  a  new  mark)  which  is  capable  of  registration  under 
the  Act  unless  it  has  been  registered  under  the  Act  of  1883  or 
the  former  Acts.*  But  in  the  case  of  an  **  old  mark,"  used  before 
13th  August,  1875,  and  being  one  which  is  incapable  of  being 
registered,  the  right  to  sue  for  infringement  is  preserved  in  case 
an  application  has  been  made  for  registi'ation  and  refused ;  and  a 
certificate  of  such  refusal  may  be  obtained  from  the  Comptroller.^ 
The  result  is  that  the  owner  of  a  trade  mark  suing  to  prevent,  or 
recover  damages  for,  infringement  must  be  able  to  produce  a 
certificate  of  registration,  if  the  mark,  whether  old  or  new,  is 
capable  of  registration,  or,  if  it  be  an  old  mark,  a  certificate  of 
refusal  of  registration. 

Notwithstanding,  however,  that  a  plaintifi*  may  be  disentitled, 
or  may  fail,  to  maintain  an  action  for  infringement,  he  may  yet 
obtain  an  injunction  to  restrain  the  use  of  a  mark  in  such  a  way 
as  to  pass  off  the  defendant's  goods  for  those  of  the  plaintiff.* 

The  High  Court  may,  in  its  discretion,  on  the  application  of 
any  person  aggrieved,^  order  the  register  to  be  rectified  by  making, 


Chap.  Xm. 

Registered 
proprietor. 

Power  to  deal 
with  trade 
mark. 


Ilegistration 
a  condition 
precedent 
to  suing  for 
infringement. 


Rectification 
of  register. 


*  S.  87,  amended  by  Act  of  1888,  s.  21. 
Kx  p.  New  Ormonde  Co.,  [1896]  2  Ch. 
•520,  where  a  company  had  changed  its 
Jiame  after  registration. 

"  S.  87,  as  amended  by  s.  21  of  Act  of 
1888.  Having  regard  to  the  provisions 
of  8.  70  (iwfp.),  it  is  doubtful  whether 
"^nch  licences  can  be  valid ;  see  Kerly, 
T.  M.  386. 

'  The  corresponding  section  of  the  Act 
of  1875  (38  k  39  Vict.  c.  91),  s.  1,  did 
not  extend  to  proceedings  to  i-ecover 
damages,  but  it  was  so  extended  by  the 
Actofl876  (39  k  40  Vict.  c.  33),  s.  1. 


^  Act  of  1883,  8.  77.  See,  for  example, 
Gowifdloxo  V.  Prince,  35  Ch.  D.  9. 

*  8.  77.  See  Orr-Ewing  v.  Itegistrar 
of  T.  J/.,  4  App.  Cas.  498,  per  Lord 
Blackburn. 

*  E.g.,  see  Hart  v.  CoUeyy  44  Ch.  D. 
193  ;  Thompson  '7.  Montgomery,  41  Ch.  D. 
35  ;  [1891]  A.  C.  217. 

'  As  to  who  is  a  "person  aggrieved," 
see  Re  Riviere,  26  Ch.  D.  48,  64  ;  Re 
ApoUinarU  Co,,  [1891]  2  Ch.  186,  224, 
225,  228  ;  Powell  v.  Birmingham  Co., 
[1894]  A.  C.  8.  A  person  against  whom 
an  action  is  brought  for  infringement  of 
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Sheffield 
marks. 


Chap.  Xni.  expunging,  or  varying  entries  in  it;^  and  the  comptroller  may 
correct  a  clerical  error,^  and  he  may  also  cancel  the  entry  or  jwirt 
of  the  entry  of  a  trade  mark  upon  proper  application  by  the 
registered  proprietor. 

Special  provision  is  made  by  the  Act  of  1888,*  for  the  registra- 
tion at  Sheffield  by  the  Cutlers'  Company,  in  a  register  to  be  called 
the  Sheffield  Register,  of  trade  marks  used  on  "metal  goods" 
(which  are  defined  as  meaning  all  metals  whether  wrought, 
imwrought,  or  partly  wrought,  and  all  goods  composed  wholly  or 
partly  of  any  metal)  by  any  person  canning  on  business  in 
Hallamshire,  in  the  County  of  York,  or  within  six  miles  thereof. 

Where  an  arrangement  has  been  made  by  the  Crown  with  a 
foreign  state  for  mutual  protection  of  trade  marks,  and  an  Order 
in  Council  to  such  effect  is  in  force,  any  person  who  has  applied 
for  protection  for  any  trade  mark  in  any  such  state  is  entitled  to 
registration  of  his  trade  mark  under  the  Patents,  Designs,  and 
Trade  Marks  Acts  in  priority  to  other  applicants ;  and  such  regis- 
tration is  to  have  the  same  date  as  the  date  of  application  in 
such  foreign  state ;  but  the  application  must  be  made  within  foor 
months  from  his  applying  for  protection  in  the  foreign  state.^ 
The  proprietor  of  the  trade  mark  will  not  be  entitled  to  recover 
damages  for  infringements  happening  before  the  actual  registration 
of  his  trade  mark  in  this  country."  The  prior  use  during  such 
period  in  the  United  Kingdom  or  the  Isle  of  Man  of  the  trade 
mark  will  not  invalidate  the  registration  of  the  trade  mark.*  The 
application  for  the  registration  of  a  trade  mark  is  to  be  made  in 
the  ordinary  manner,  except  that  any  trade  mark,  the  registration 
of  which  has  been  duly  applied  for  in  the  country  of  origin,  may 
be  registered.^ 


InternatioDal 
and  colonial 
arrangements 
for  protection 
of  trade 
marks. 


a  mark  which  ought  never  to  have  been 
registere<l,  is  a  person  aggrieved  {Baker 
V.  Rawsm,  45  Ch.  D.  519,  529),  and 
therefore  an  action  is  frequently  met  by 
a  motion  or  summons  to  expunge  the 
plaintiffs  mark  from  the  register,  as  in 
Edwards  v.  Dmnis,  30  Ch.  D.  454  ;  lie 
J^ood,  82  Ch.  D.  247  ;  Bourne  v.  Swan, 
[1903]  1  Ch.  211.  See  Kerly,  T.  M.  265  ; 
and  antTf  p.  217. 

1  S.  90,  amended  by  s.  23  of  the  Act 
of  1888  ;  Pauw  v.  Danielh,  [1893]  2  Ch. 
567;  Re  Bait,  [1898]  2  Ch.  432;  [1899] 
A.  C.  428. 


2  S.  91,  amended  by  s.  24  of  Act  of 
1888. 

'  S.  81,  amended  by  s.  20  of  Act  of 
1888. 

*  See  as  to  Sheffield  marks,  Kerly, 
T.  M.  101,  and  T.  M.  Rules,  1890, 
rr.  56—59  ;  and  as  to  the  **  Cutlers'  Com- 
pany's Acts,"  Kerly,  T.  M.  101. 

»  S.  103  (1),  amended  by  48  &  49  VicU 
c.  63,  s.  6. 

•  S.  103  (2). 

7  S.  103  (3).  See  Re  CaHfomian,  Fiff 
Syrvp  Co,,  40  Ch.  D.  620 ;  Re  Fignier, 
61  L.  T.  495  ;  Re  Carter  Medicine  Co., 
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The  above  provisions  may  be  applied  by  an  Order  in  Council  Chap.  XIII. 
to  any  "  British  possession  *'  (i.e.,  any  territory  or  place  situate  ~ 

within  His  Majesty's  dominions  other  than  the  United  Kingdom, 
the  Isle  of  Man,  and  Channel  Islands),  the  legislature  of  which 
has  made  satisfactory  provision  for  the  protection  of  inventions, 
designs,  and  trade  marks,  patented  or  registered  in  this  country.^ 

It  should  be  added  that  under  the  Merchandise  Marks  Act,  Merchandise 

\|nv>lra     Acts 

1862,^  the  forgery  of  a  trade  mark  was  made  a  misdemeanour. 
This  Act  was  repealed  by  the  Merchandise  Marks  Act,  1887,^ 
which  makes  it  a  punishable  offence  to  forge  or  falsely  apply  to 
goods  a  registered  trade  mark ;  or  to  apply  to  goods  any  trade 
description*  which  is  materially  false^  as  to  the  number,  quality, 
measure,  gauge,^  or  weight,^  or  as  to  the  place  or  country  in  which 
they  were  produced,  or  as  to  their  mode  of  manufacture,  or  material, 
or  as  to  their  being  the  subject  of  an  existing  patent,  privilege  or 
copyright,  or  as  to  the  person  or  firm  who  manufactured  them ; 
falsifying  a  genuine  trade  mark,  by  alteration,  addition,  effacement, 
or  otherwise,  is  a  forgery  of  it.  It  is  also  an  oflFence  against  the 
Act  to  sell  goods  to  which  a  forged  trade  mark  is  applied,  unless 
the  seller,  having  taken  reasonable  precautions,  has  no  reason  to 
suspect  its  genuineness  or  has  otherwise  acted  innocently.® 


Trade  Name. 

There  is  no  right  by  English  law  to  the  exclusive  use  of  a  name  Trade  name 
apart  fi-om  its  use  in  connection  with  a  trade  or  business ;  ®  but 
the  law  recognizes  a  plaintiff 's  right  to  prevent  others  from  per- 
sonating his  business  by  using  any  such  description  as  would  lead 
customers  to  suppose  they  were  trading  with  the  plainti£f ;  ^°  and 
this  rests  on  the  principle,  which  is  the  ground  of  the  law  as  to 

[1892]  3  Ch.  472.     See  the  International  24  Q.  B.  D.  90  j  Kirschenboine  v.  Salmon, 

Convention  for  the  Protection  of  Indus-  [1898]  2  Q.  B.  19. 

trial  Property  of  1883,  in  Kerly  T.  M.  «  See  Budd  v.  Lucas,  [1891]  1  Q.  B. 

764  et  teq.,  and  the  list   of  Orders  in  408. 

Council  applying  the  Act,  ib,  762,  763.  ^  LangUy  v.  Bombay  Tea  Co,,  [1900]  2 

1  Ss.  104,  117.  Q.  B.  460. 

-  25  &  26  Vict.  c.  88.  8  s.  2  (2) :  CJiristie  v.  Cooper,  [1900] 

'  50  k  51  Vict.  c.  28,  amended  by  54  2  Q.  B.  522. 
Vict.  c.  15.    Ante,  p.  67.  •  Dti  Boulay  v.  Du  Boulay,  L.  K.  2 

*  Canenm    v.      Wiggins,    [1901]    1  P.  C.  430. 

K.  B.  1.  w  Per  Giffard,  Y  .-C,  BoiUnais  v.  Peale, 

*  Starey  v.  Chilworth  Gunpowder  Co.,      13  Ch.  D.  613,  n. 


Digitized  by  LjOOQIC 


222  THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 

Chap.  Xin.  trade  marks/  viz.,  that  one  man  will  not  be  allowed  to  pass  off 
his  goods  as  those  of  a  rival  trader,  and  thus  to  obtain  the  benefit 
of  his  rival's  reputation  and  of  custom  intended  for  his  rival.  This 
principle  applies  equall}'  to  the  use  of  a  name  which  has  been  so 
appropriated  by  user  as  to  come  to  mean  the  goods  of  a  particular 
producer,  though  it  has  never  been  impressed  on  or  affixed  to  goods 
and  is  not  a  trade  mark  properly  so  called.- 

A  "  trade  name  "  may  be  that  of  a  person,  or  firm,^  or  company,* 
or  that  of  the  establishment  at  which  the  trade  is  carried  on ;  •  or 
it  may  be  a  name  under  which  goods  are  known  in  the  market  as 
being  made  or  sold  by  a  particular  person,  firm,  or  company;*  and 
a  man  has  a  right  to  prevent  other  persons  from  using  a  name, 
real  or  fictitious,  or  a  description,  whether  true  or  not,  which  is 
calculated  to  represent,  i.e.,  which  has  the  effect,  whether  intended 
or  not,^  of  representing  to  the  world  that  the  goods  produced  by 
A.  are  goods  produced  by  B.,  on  the  ground  that  B.,  having 
established  a  business  reputation  under  a  particular  name,  has  a 
right  to  prevent  anyone  else  from  injuring  his  business  by  using 
that  name.^ 

In  cases  of  trade  name,  as  in  those  of  trade  marks,'  the  right  to 
relief  has  been  sometimes  rested  on  the  ground  of  fraud  in  the 
defendant ;  but  it  seems  to  be  settled  that  the  plaintiff  need  not 
allege  the  defendant's  act  in  using  the  name  to  be  fraudulent,  or 
even  that  he  knew  of  the  plaintiff's  right  to  its  use,^®  but  only  that 
the  use  by  the  defendant  is  such  as  to  be  reasonably  likely  to 
cause  the  defendant's  goods  to  be  taken  for  those  of  the  plaintiff," 

1  See   Gleimy  v.  Smith,  2  Dr.  &  Sm.  Co,  v.  Loog,  sup, ;  Birmingham  Co,  v. 

476,  480;  Levy  v.    JFalkcr,  10  Ch.  D.  PoweU,  [1897]  A.  C.  710. 

436  ;  Oood/elloio  v.  Prince,  35  Ch.  B.  9.  '  Singer  Co,  v.  Loog,  sup.y  per  Lonl 

3  Singer  Co.  v.  Loog,  8  App.  Cos.  15,  Watson,  at  p.  38. 

32,  per  Lord  Blackburn.  '  ^^  ^-    ^^^^*   ^^  ^h.  D.  486  ; 

»  Levy  y.  Walker,  10  Ch.  D.  436.  fS^gf^'*^'^'  '''  ^''"^'^  ^"  ^^^^^ 

*•  Lee  V.  Haley,  6  Ch.  155  ;  Braham  v.  o  A^Ue^'p,  207. 

Bcachim,  7  Ch.  D.  848  ;  Saunders  v.  Sun  w  ^i^^u^  v.  Walmutlty,  1  Eq.  524 

Co,,   [1894]    1    Ch.    637;    ManclieBter  (unless  plaintiff  claims  damages) ;  Tttrtoi. 

Breicery  Co.  v.  North  Clicshire,  d:c,  Co.,  y   TurUm,  42  Ch.  D.  128,  188,  per  Laid 

[1899]  A.   C.   83 ;   SoeUU  Anonyinc  v.  ^^i^^  ^  ^     g^^  ^,^^  pp  2^7^  208. 

Panhard  Co.,  [1901]  2  Ch.  513.  u  That  it  is  a  mere  question  of  fact 

*  Kg.,  **  The  Carriage  Bazaar,"  BotU-  and  not  of  the  defendant's  intention,  see 
noia  V.  Peake,  13  Ch.  D.  613,  n.  ;  and  see  Oltnny  v.  Smith,  2  Dr.  k  Sra.  476,  480  ; 
Civil  Service  Supply  Association  v.  Dean,  Hookham  v.  Pottage,  8  Ch.  91 ;  Singev 
13  Ch.  D.  612;  Hudson  v.  Osborne,  89  Co.  v.  WiUon,  3  App.  Cas.  876,  896; 
L.  J.  Ch.  79.  Singer    Co,    v.    Loog,    sup.,    per    Lori 

*  As  "  Singer  Sewing  Machine8,"^i?J5rer  Watson,  at  p.  38. 
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and  that  the  plaintiff  need  not  prove  that  any  customer  has  in  Chap.  XIII. 
fact  been  deceived.^  **  All  the  Court  requires  is  to  he  satisfied 
that  the  names  are  so  similar  as  to  he  calculated  to  produce  con- 
fusion between  the  two — so  calculated  to  do  it  that  when  it  is 
drawn  to  the  attention  of  those  adopting  the  name  complained  of 
that  that  would  be  the  result,  it  would  not  be  honest  for  them  to 
persevere  in  their  intention,  though  originally  the  intention  might 
not  have  been  otherwise  than  honest."-  If  the  natural  consequence 
of  the  use  by  the  defendant  of  the  name  adopted  by  him  is  that 
his  goods  will  be  taken  to  be  those  of  the  plaintiff,  and  he  con- 
tinues that  user  after  notice  of  the  plaintiff's  right  to  the  name, 
the  Court  holds  the  user  to  be  wrongful  and  in  a  certain  sense 
"fraudulent."^ 

It  should  be  added  that  a  man  has  a  right  to  trade  under  his  Use  of  a 
own  name,  even  though  the  effect  may  be  to  injure  a  rival  trader  name.  ^ 
who  happens  to  bear  the  same  name,*  provided  he  does  so  bond 
Me ;  but  he  must  not  use  his  own  name  in  such  a  manner  as  to 
represent  that  his  business  is  that  of  a  rival  trader  of  the  same 
name.^ 

Whether  the  right  to  the  exclusive  use  of  a  trade  name  can  be 
properly  called  "property"  appears  to  be  still  a  moot  point ;« 
but  it  is  perhaps  rather  a  matter  of  verbal  nicety  than  of  practical 
importance,  the  substantial  ground  of  the  jurisdiction  and  the 
principles  on  which  the  Court  acts  being  well  ascertained.*^ 


*  Braham  v.  Beaehim,  7  Ch.  D.  848  ; 
Maneheder  Brewery  Co,  v.  North  CJiesJiire 
Co.f  mp, 

'  Per  James,  L.  J.,  Hendriks  v.  Mon- 
toffu,  17  Ch.  D.  688. 

»  Singer  Co.  v.  Loog,  18  Ch.  D.  417, 
per  Cotton,  L.  J.  ;  TurUni  v.  Turton,  42 
Ch.  D.  128, 140,  per  Cotton,  L.  J. 

*  See  antej  p.  206. 

'  FiUlwood  V.  FuUiaood,  9  Ch.  D.  176. 

*  See  per  Lord  Blackburn,  in  Singer 


Co.  V.  Looffy  8  App.  Cas.  32,  33.  See 
also.  Wood,  V.-C,  in  Aintworth  v. 
Walmisley,  1  Eq.  618,  524 ;  James,  L.  J., 
in  SiTiger  Co,  v.  Loog,  18  Cb.  D.  412  ; 
and  Walker  v.  EmmoU,  54  L.  J.  Ch. 
1059. 

7  See  per  Lord  Herschell,  in  Mont- 
gomery V.  Thompson,  [1891]  A.  C.  217, 
and  in  Reddaway  v.  Banhani,  [1896] 
A.  C.  209.     See  aiiU,  p.  206. 
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CHAPTER  XIV. 


PATENTS. 


Chap.  XIV. 

Letters 
patent. 


Monopolies. 


The  tenn  "Letters  Patent"^  in  the  widest  sense  denotes 
grants  made  by  the  Crown  of  some  right  or  privilege,  as,  for 
example,  grants  of  lands,  titles  of  honour,  or  offices;  e.^.,  the  office 
of  one  of  His  Majesty's  counsel. 

But  by  "  Patents  "  in  modem  times  we  generally  understand 
grants  by  the  Crown  to  inventors  of  the  sole  and  exclusive-  right 
to  **  use,  exercise,  and  vend  **  their  inventions  within  the  United 
Kingdom  and  the  Isle  of  Man.^ 

In  ancient  times  the  Crown  asserted  a  prerogative  right  to  make 
grants  of  monopolies.  Coke  describes  a  monopoly  as  being  "  an 
institution  or  allowance  by  the  King  by  his  grant,  commission,  or 
otherwise,  to  any  person  or  persons,  bodies  politique  or  corporate, 
of  or  for  the  sole  buying,  selling,  making,  working,  or  using  of 
anything,  whereby  any  person  or  persons,  bodies  politique  or 
corporate,  are  sought  to  be  restrained  of  any  freedom  or  liberty 
that  they  had  before,  or  hindered  in  their  lawful  trade."*  But,  at 
common  law,  no  grant  of  a  monopoly  was  valid  in  respect  of 
articles  in  common  use,  or  if  it  purported  to  give  the  sole  right  to 
exercise  a  known  occupation ;  ^  for  a  patentee  or  grantee  must  be 
the  inventor,  or  at  least  the  introducer  into  the  realm,  ^  of  the 


1  /.e.,  LUercB  Paleiites,  open  letters, 
so-called,  says  Blackstone  (2  BL  846), 
because  **they  are  not  sealed  up  but 
exposed  to  open  view  with  the  great 
seal  pendant  at  the  bottom,  and  are 
usuaUy  directed  or  addressed  by  the 
King  to  all  his  subjects  at  large."  See 
the  Form  of  Letters  Patent  for  Inven- 
tions, postj  Appendix.  By  46  &  47 
Vict.  c.  57,  8.  12,  the  seal  of  the  Patent 
Office  (see  s.  84)  was  substituted  for  the 
Great  Seal. 

2  SUers  V.  Hogers,  [1893]  A.  C.  235. 

'  A  patent  is  a  "franchise"  within 
the  County  Courts  Act,  1888  (51  &  62 


Vict,  c  43),  s.  66,  and  therefore  a  County 
Court  has  no  jurisdiction  to  try  an  action 
for  the  infringement  of  a  patent  where 
the  validity  of  the  patent  is  in  dispute : 
Beg,  v.  Halifax,  [1891]  1  Q.  B.  798 ;  2 
ib,  263. 

<  Coke,  8rd  Instit.  181.  See,  as  to 
the  history  of  monopolies,  Edmunds  on 
Patents,  Ch.  II. 

*  Case  of  Monopolies,  11  Rep.  84  b. 

«  See  Darcy  v.  Allin,  (44  Eiii.),  Noy  » 
Rei)orts,  178,  182  ;  per  Jessel,  M.  R.,  in 
Marsden  v.  SaviUe  Co,,  3  Ex.  D.  206. 
Cf.  CloUiworkers  of  Ipswich  Case,  Godb. 
262. 
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thing  which  is  the  subject  of  the  patent  or  grant ;  though  under  Chap.  XIV. 

the  Act  of  1883  the  grant  may  be  made  to  others  jointly  with 

him.^ 

After  great  complaints,  in  the  reigns  of  Elizabeth  and  James  I.,  Statute  of 
of  the  abuse  of  the  prerogative  by  the  granting  of  illegal  mono-  2i^Jac.^i,^~ 
polies,  the  law  was,  in  1624,  declared  and  defined  by  the  Statute  c.  3. 
of  Monopolies,    21   Jac.    1,   c.   3,  which,    after   declaring  that 
monopolies^  are  "altogether  contrary  to  the  laws  of  this  realm" 
and  shall  be  utterly  void,  proceeds  to  except  patents  for  the 
term  of  fourteen  years  or  imder,  granted  for  new  inventions.^  This 
exception  is  contained  in  the  following  saving  clause  : — 

S.  6.  "  Any  declaration  before  mentioned  shall  not  extend  to  any 
letters  patent  and  grants  of  privilege,  for  the  terra  of  fourteen 
years  or  under,  hereafter  to  be  made,  of  the  sole  working  or 
making  of  any  manner  of  new  manufactures  within  this  realm,  to 
the  true  and  first  inventor  or  inventors  of  such  manufactures,  which 
others,  at  the  time  of  making  such  letters  patent  and  pjrants,  shall 
not  use  :  so  as  also  they  be  not  contrary  to  the  law,  nor  mis- 
chievous to  the  State  by  raising  prices  of  commodities  at  home, 
or  hurt  of  trade,  or  generally  inconvenient ;  the  said  fourteen  years 
to  be  accounted  from  the  date  of  the  first  letters  patent  or  grant 
of  such  privilege  hereafter  to  be  made  ;  but  that  the  same  shall 
be  of  such  force  as  they  should  be  if  this  Act  had  never  been  made, 
and  of  none  other."* 

The  validity  of  a  patent  for  an  invention  is  to  be  ascertained  by 
reference  to  the  terms  of  the  above  section  of  the  21  Jac.  1,  c.  3  ; 
and  it  will  be  observed  that  the  section  requires  {inter  alia)  that : — 

(1)  The  subject-matter  of  the  patent  must  be  a  "manufacture,*' 

and  must  be  **  new  "  within  the  realm. ^ 

(2)  The  patentee  must  be  the  "  true  and  first  inventor." 

(3)  The  invention  must  be  one  not  already  in  use  within  the 

realm. 
(1)  As  regards  the  legitimate  subject-matter  of  a  patent,  the  Manufacture, 
word  "manufacture,"  as  used  in  the  statute,  is  taken  to  mean  a 
vendible  article  produced  by  the  art  and  hand  of  man. 


^  See  p.  230.  *  See  Bell's  Principles  of  the  Law  of 

*  There   described    as    privileges    of  Scotland,  §  1349  (the  law  of  Scotland  as 

"the    sole    buying,    selling,    making,  to  patents  is  the  same  as  that  of  England  : 

working,  or  using  anything  within  this  ib.). 

realm.*'  *  As    to    what    is    meant    by    **  the 

'  Such  grants  were  valid  at  common  i-ealm,'*  see  Rolls  v.  Isaacs,  19  Ch.  D. 

law ;  3rd  Instit^.  184.  268. 

G.P.P.         *  15 
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Chap.  XIV. 

New  sub- 
stance. 

New 
mechanism. 

New  process. 


"The  word  *  manufactures '  has  been  generally  understood  to 
denote  either  a  thing  made,  which  is  usefcu  for  its  own  sake,  and 
vendible  as  such,  as  a  medicine,  a  stove,  a  telescope,  and  many 
others ;  or  to  mean  an  engine  or  instrument,  or  some  part  of  an 
engine  or  instrument,  to  be  employed,  either  in  the  making  of  some 
previously  known  article,  or  m  some  other  useful  purpose,  as  a 
stocking  frame,  or  a  steam  engine  for  raising  water  from  mines.  Or 
it  may  perhaps  extend  also  to  a  new  process  to  be  carried  on  by 
known  implements,  or  elements,  acting  upon  known  substances  and 
ultimately  producing  some  other  known  substance,  but  producing 
it  in  a  cheaper  or  more  expeditious  manner,  or  of  a  better  and  more 
useful  kind."^ 


No  patent  for 
a  principle. 


But  *'no  merely  philosophical  or  abstract  principle  can  answer 
to  the  word  'manufactures/  For  instance,  supposing  a  pers^^n 
discovered  that  three  angles  of  a  triangle  are  equal  to  two  right 
angles,  that  is  an  abstract  discovery  and  would  not  be  the  subject 
of  a  patent.*'^  **  Something  of  a  corporeal  and  substantial  nature, 
something  that  can  be  made  by  man  from  the  matters  subjected  to 
his  art  and  skill,  or  at  the  least  some  new  mode  of  employing 
practically  his  art  and  skill,  is  required  to  satisfy  this  word.*'^ 
The  patent  must  be  for  the  vendible  matter  and  not  for  the  principle.* 
The  true  foundation  of  all  patents  is  the  manufacture  itself;^  but 
the  thing  patented  may  be  either  a  new  substance,  or  a  new 
mechanism,  or  a  new  method  or  process*  whereby  articles  can  be 
produced  more  quickly  and  cheaply,  though  neither  the  thing 
produced  nor  the  machinery  producing  it  be  novel ;  for  "  no 
novelty  is  required  as  to  the  object ;  the  novelty  may  be  in  the 
means  for  effecting  the  object,  whether  old  or  new."^  Although 
there  can  be  no  valid  patent  for  a  mere  principle  per  se,  yet  where 
a  principle  is  so  embodied  in  and  connected  with  corporeal  sub- 
stances as  by  a  practical  method  or  process  to  produce  new  results 
and  effects  in  any  art,  trade,  or  manual  occupation,  there  may  be  a 
valid  patent  for  the  combination  of  the  new  principle  with  the 
practical  method  of  applying  it.® 


1  Per  Abbott,    C.J.,     The    King    v. 
WheeUr,  2  B.  &  Aid.  349  ;  20  R.R.  466. 

2  Young  v.  Eosentlial,  1  R.  P.  C.  81. 
»  The  King  v.   Wheeler,  2  B.  &  Aid. 

350  ;  20  R.  R.  465. 

*  Per  Heath,  J.,  B(mU(m  v.  Bull,  2  H. 
Bl.  482 ;  8  R.  R.  439. 

»  Per  Biiller,  J.,  ih,  486. 

•  See  as  to  new  processes,  Crane  v. 
Price,  4  M.  &  Gr.  580  ;  61  R.  R.  614  ; 


Edmunds  on  Patents,  24 ;  CrossUy  v. 
PoiUr^  Macr.  Pat  Cas.  240. 

7  Per  Wood,   V.-C,  CuTti$  v.  P/otf, 
3  Ch.  D.  136  (note). 

8  See  per  Eyre,  C.J.,  in  Boultcn  v. 

Bull,  2  H.  Bl.  492,  494,  495  ;  3  R.  R. 
465  ;  OUo  v.  Lin/ord,  46  L.  T.  35 ;  per 
Pearson,  J.,  Badische  Anilm  v.  Lcrin- 
stein,  24  Ch.  D.  171,  172, 
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An  invention  is  not  the  same  thing  as  a  discovery ;  if  a  man  Chap.  XTV. 
does  nothing  more  than  discover  that  a  known  machine  can  «« invention  '* 
produce  eflFects  which  it  was  not  known  that  it  could  produce,  not  discovery, 
his  discovery,  however  great   and   useful,  is  not  a   patentable 
inyention.      Some  addition  must  be  made  to  previously  known 
inventions,  and  either  a  new  and  useful  thing  or  result  must 
be  produced,   or  a   new   and  useful  method  of   producing  an 
old  thing  or  result.     But  the  discovery  how  to  use  a  known 
thing  for  a  useful  purpose  for  which  it  has  never  before  been 
used  may  be  an  "invention"  if  there  is  novelty  in  the  mode 
of  using  it  as  distinguished  from  novelty  of  purpose,  or  if  any 
new  modification  of  the  thing,  or  any  new  appliance,  is  necessary 
for  using  it  for  its  new  purpose.^ 

A  combination  may  be  the  subject  of  a  valid  patent  if  the  com-  Combination, 
bination  is  new  and  useful,  though  each  of  the  parts  which  enter 
into  it  be  old,^  and  the  patent  gives  protection  for  each  part  that  is 
new  and  material  for  the  process,  but  not  for  a  part  which  would 
not  itself  have  been  patentable.* 

(2)  A  person,  who  in  a  popular  sense  was  not  the  true  and  first  Trae  and  first 
inventor,  may  yet  be  "  the  true  and  first  inventor "  in  a  legal 
sense ;  for  instance,  he  may  have  been  the  first  to  have  imported 
some  one  else's  invention  from  abroad ;  or  he  may  have  been  tlie 
ftrst  to  make  known  an  invention  which  others  had  also  discovered 
but  had  not  made  known  to  the  public.  In  Plimpton  v.  Malcolmson, 
Jessel,  M.  R.,  said : — ^ 

"  Shortly  after  the  passing  of  the  statute,  the  question  arose  whether 
a  man  could  be  called  a  first  and  true  inventor  who,  in  the  popular 
sense,  had  never  invented  anything,  but  who,  having  learned  abroad 
(that  is,  out  of  the  realm,  in  a  foreign  country,  because  it  has  been 
decided  that  Scotland  is  within  the  realm  for  this  purpose)  that  some- 
body else  had  invented  something,  quietly  copied  the  invention,  and 
brought  it  over  to  this  country,  and  then  took  out  a  patent.  As  I  said 
before,  in  the  popular  sense  he  had  invented  nothing.  But  it  was 
decided,  and  now,  therefore,  is  the  legal  sense  and  meaning  of  the 
statute,  that  he  was  a  first  and  true  inventor  within  the  statute,  if  the 
invention,  being  in  other  respects  novel  and  useful,  was  not  previously 
known  in  this  country — 'known'  being  used  in  that  particular  sense, 
as  being  part  of  what  had  been  called  the  common  or  public  knowledge 

^  Lane-Fox  v.  Kensington  Co.,  [1892]  *  Per  James,  V.-C,  Parkes  v.  Stevens, 

3  Ch.  424,  426,  per  Lindley,  L.  J.  g  Eq.  367.  368. 

*  Per  Lord  Campbell,  C.  J.,  LUter  v.  ^ 

Leather,  8  E.  &  B.  1016.     See  Clark  v.  ^  Plimpton  v.  Malcolmson,  3  Ch.  D. 

Adie,  2  App.  Caa.  316.  556. 

15  (2) 
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Prior  dis- 
covery not 
patented  or 
published. 


Gha|K  XrV.  of  the  country.    That  was  the  first  thing.    Then  there  was  a  second 

thing.    Suppose  there  were  two  people,  actual  inventors  in  this  country, 

who  invented  the  same  thing  simultaneouslv,  could  either  be  said  to 
be  the  first  and  true  inventor  ?  It  was  decided  that  the  man  who  first 
took  out  the  patent  was  the  first  and  true  inventor.  Then  there  was 
another  point.  If  the  man  who  took  out  the  patent  was  not,  in  popular 
language,  the  first  and  true  inventor,  because  somebody  had  invented 
it  before,  but  had  not  taken  out  a  patent  for  it,  would  he  still,  in  law, 
be  the  first  and  true  inventor  ?  It  was  decided  he  would,  provided  the 
invention  of  the  first  inventor  had  been  kept  secret,  or,  without  being 
actually  kept  secret,  had  not  been  made  known  in  such  a  way  as  to 
become  a  part  of  the  common  knowledge,  or  of  the  public  stock  of 
information.  Therefore,  in  that  case  also,  there  was  a  person  who  was 
legally  the  first  and  true  inventor,  although,  in  common  language,  he 
was  not,  because  one  or  more  people  had  invented  it  before  him,  bnt 
had  not  sufficiently  disclosed  it" 

This  rule,  however,  that  a  communication  from  abroad  enables 
a  person  to  take  out  a  patent,  is  anomalous ;  and  a  communication 
made  in  England  by  one  British  subject  to  another  British  subject 
does  not  make  the  recipient  the  "true  and  first  inventor."^ 

Letters  patent  may  be  granted  to  a  foreigner  resident  abroad  for 
an  invention  communicated  to  him  by  another  foreigner  also  resi- 
dent abroad.^ 

(3)  "  The  consideration  for  a  patent  is  the  communication  to 
the  public  of  a  process  that  is  new."* 

It  is  therefore  often  set  up  by  way  of  defence  to  an  action  for 
infringement  of  a  patent,  that  the  alleged  invention,  the  subject- 
matter  of  the  patent,  has  been  made  known,  or  has  been  anticipated 
by  use  within  the  realm.  **  If  the  public  once  becomes  possessed 
of  an  invention  by  any  means  whatever,  no  subsequent  patent  for 
it  can  be  granted  either  to  the  true  or  first  inventor  himself,  or  any 
other  person,  for  the  public  cannot  be  deprived  of  the  right  to  use 
the  invention,  and  a  patentee  of  the  invention  could  not  give  any 
consideration  to  the  public  for  the  grant,  the  public  already 
possessing  everything  that  he  could  give."* 

**It  is  not  necessary  that  the  invention  should  be  used  by  the 
public  as  well  as  known  to  the  public.  If  the  invention  and  the 
mode  in  which  it  can  be  used  has  been  made  known  to  the  public 


Anticipation 
— prior  user 
or  publica- 
tion. 


Prior  user  or 
publication. 


1  Marsdeii  v.  Saville  Co.,  8  Ex.  D. 
203.  See  Lewis  v.  MarlUig,  10  B.  &  C. 
22;  34  R.  R.  313. 

3  Per  Lord  Cairns,  C,  Re  Wirth,  12 
Ch.  D.  303  ;  Act  of  1883,  s.  4  (1). 


'  Per  Lord  Blackburn,  PaUersoH  v. 
Gas  IdgJU  Co.,  3  App.  Cas.  244. 

•*  Hindmarch  on  Patents,  33 ;  ap- 
proved, as  a  correct  statement  of  the 
law,  per  Lord  Blackburn,  3  App.  Cas. 
244. 


Digitized  by 


Google 


PATENTS.  229 

by  a  description  in  a  work  which  has  been  publicly  circulated,  or  Chap.  XTV. 
in  a  specification  {post,  p.  231)  duly  inrolled,  unless  the  specifica- 
tion  was  deposited  more  than  60  years  before  or  was  **  provisional " 
only,^  it  avoids  the  patent,  though  it  is  not  shown  that  it  ever  was 
actually  put  into  use.^ 

There  must  be  either  some  prior  use  in  this  country,  or  some 
prior  publication  in  this  country  of  an  intelligible  description  of 
the  invention^  which  has  become  known  here;*  and  the  onus  is  on 
the  patentee  to  show  that  a  prior  publication  did  not  become  so 
known ;  for  no  evidence  is  necessary  to  show  that  the  publication 
was  in  fact  read  or  referred  to ;  but,  if  proof  is  given  that  it  was 
not  sold  or  circulated,  the  publication  would  not  be  fatal  to  the 
patent.^  Moreover,  the  information  as  to  the  alleged  invention 
l^ven  by  the  prior  publication  must  be  equal  to  that  given  by  the 
subsequent  patent ;  it  must  be  **  such  that  a  person  of  ordinary 
knowledge  of  the  subject  (i.e.,  an  expert)  would  at  once  perceive, 
understand,  and  be  able  practically  to  apply  the  discovery  without 
the  necessity  of  making  further  experiments  and  gaining  further 
information  before  the  invention  can  be  made  useful.*'  * 

To  be  the  subject  of  a  valid  patent  an  invention  must  be  not  Utility, 
only  novel  but  useful,  though  the  Statute  of  Monopolies  does  not 
mention  utility.^  But  it  is  not  necessary  to  show  that  the  invention 
will  be  commercially  successful ;  ^  and  a  small  amount  of  utility  is 
sufi&cient  to  support  a  patent.^  "  Utility  "  in  this  connection  does 
not  mean  abstract  utility,  but  **  an  invention  better  than  the  pre- 
ceding knowledge  of  the  trade  as  to  a  particular  fabric."  • 

An  invention  is  useful  by  which  an  article,  good  though  not  so 

^  2  £d.  YII.,  c  34,  s.  1.     See  post,  publicatiou  may  be  in  a  foreign  language ; 

p.  233.  ib.  p.   429.     Cf.  Pickard  v.  Pretcott,  9 

•  Per  Lord  Blackburn,  3  App.   Cas.  R.  P.  C.  195. 
244,  245.  and  per  Blackburn,  J.,  Betts  v.  ^  Per    Lord  Westbury,   C,    Jffill   v. 

Meiaies,   10  H.   L.    C.    142.     But  the  Bvans,  4  De  G.  F.  &  J.  800  ;  PhilpoU  v. 

antecedent  specification  must  disclose  a  Haiibury,  2  R.  P.  C.  43  ;  Anglo-American 

practicable  mode  of  producing  the  result  Bruih  Co.  v.  King,  [1892]  A.  C.  378. 
which  is  the  effect  of  the  subsequent  7  Per  Lord  Halsbury,    C,    Badische 

discovery  ;    per    Loixl    Westbury,    C,  Anilin  v.  Levinstein^  12  App.  Cas.  712. 
BeUsy,  Memies,  10  H.  L.  C.  154.  »  Per  Jessel,  M.R.,  Plimpton  v.  Mai- 

»  Per    Cotton    and    Lindley,     L.JJ.,  colmson,  3  Ch.  D.  582. 
Harris  Y,  Itothwell,  35  Ch.  D.  427.  '  Per  Grove,  J.,    Yotrngv.  Bosenthal, 

*  See  as  to  what  extent  of  knowledge  1  R.  P.  C.  34  ;  Lane-Fox  v.  Kensington 

is  sufficient,  per  Jessel,  M.R.,  Plimpton  Co.,  [1892]  3  Ch.  424.    See  further  as  to 

T.  Malcolmsm,  3  Ch.  D.  556.  utility,  Edmunds  on  Patents,  100  et  seq.  ; 

'  Per  Cotton    and     Lindley,    L.JJ.,  Frost  on  Patents,  125  et  teq.  ;  Lawson 

Harris  v.  Koihvkll,  35  Ch.  D.  428.     The  on  Patents,  206. 
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Patents,  kc. 
Act,  1883. 


Definitions  of 
"  Patent  "— 
"  patentee  '* 
— "  inven- 
tion." 


Who  may 
apply  for 
patent. 


Joint 
patentees. 


Application. 


good  as  one  of  the  same  kind  previously  known,  can  be  produced 
more  cheaply  by  a  different  process.^ 

The  grant  and  protection  of  a  patent  are  now  regulated  by  the 
Patents,  Designs  and  Trade  Marks  Act,  1883,^  which  was  passed 
to  amend  and  consolidate  the  law  relating  to  patents  for  inventions; 
by  the  general  rules  of  the  Board  of  Trade  thereunder ;  ^  and  by 
the  amending  Acts  of  1885,  1886,  1888,  1901  and  1902.*  These 
Acts,  subject  to  certain  special  provisions,  apply  also  to  Scotland 
and  Ireland,^  and  to  the  Isle  of  Man.* 

In  the  above  Acts,  "  patent "  means  letters  patent  for  an  inven- 
tion ;  **  patentee  "  means  the  person  for  the  time  being  entitled  to 
the  patent ;  and  "  invention  *'  means  "  any  manner  of  new  manu- 
facture the  subject  of  letters  patent  and  grant  of  privilege  within 
8.  6  of  the  Statute  of  Monopolies  *'  (supra,  p.  225),  "  and  includes 
an  alleged  invention."^ 

The  Acts  are  not  to  take  away,  abridge,  or  prejudicially  affect, 
the  prerogative  of  the  Crown  in  relation  to  the  granting  of  letters 
patent  or  withholding  a  grant.® 

Any  person  (which  includes  a  body  corporate^,  whether  a 
British  subject  or  not,  may  apply  for  a  patent ;  ^°  and  two  or 
more  persons  may  apply  and  a  patent  be  granted  to  them  jointly, 
although  some  or  one  only  be  the  true  inventors  or  inventor.^ 
Formerly  they  must  have  been  joint  inventors.  There  is  no 
implied  contract  that  no  one  of  the  co-patentees  shall  use  the 
invention  without  the  consent  of  the  others,  or,  if  he  does,  that 
he  shall  use  it  for  their  joint  benefit.^  If  the  inventor  dies 
without  applying  for  a  patent,  application  may  (within  six  months 
from  his  death)  be  made  by,  and  a  patent  granted  to,  his  *^  legal 
representative."  ^* 

The  application  must  be  in  the  prescribed  form,  and  must  be 


1  Welshach  Co,  v.  New  Incandescent 
Co.,  [1900]  1  Ch.  843. 

«  46  &  47  Vict.  c.  67.  The  earlier 
statutes  were  the  Acts  of  1835  (5  &  6 
WiU.  4,  c.  88) ;  1852  (15  &  16  Vict 
c.  88) ;  and  1858  (16  Vict  c.  5). 

»  46  &  47  Vict  c.  57,  s.  101. 

*  48  &  49  Vict  c.  68  ;  49  &  50  Vict 
c.  87  ;  51  &  52  Vict  c.  50 ;  1  Ed.  VII., 
c.  18 ;  2  Ed.  VII.  c.  34. 

»  Act  of  1883,  ss.  107—111.  See 
Kinahan  v.  Kinahajh  45  Ch.  D.  78. 

«  S.  112. 


7  S.  46. 

»  S.  116. 

»  S.  117. 

w  S.  4  (1). 

u  S.  4  (2) ;  and  Act  of  1885,  s.  5. 

»  Mathers  v.  Green,  1  Ch.  29  ;  Good- 
eve's  P.  C.  298.  See  Hancock  v.  Ancfey, 
Johns.  601 ;  litsers  v.  Sogers,  [1892] 
2  Ch.  18. 

13  Act  of  1888,  8.  34.  Before  this  Aet 
the  legal  personal  representative  coold 
not  take  out  a  patent  ;  Marsden  r. 
Sa/viUe  Co,,  8  Ex.  D.  208. 
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left  at,  or  sent  by  post  to,  the  Patent  Office.^    It  must  contain  a  Chap.  XIV. 
declaration*  to  the  effect  that  the  applicant,  or  in  a  joint  applica- 
lion  one  or  more  of  the  applicants,  claims  or  claim  to  be  the  true 
and  first  inventor  or  inventors.* 

The  Act  does  not  attempt  to  define  who  is  **  the  true  and  first  "  True  and 
inventor  " ;  to  ascertain  the  meaning  of  the  expression,  recourse  tor."^^^^" 
must  still  be  had  to  the  numerous  decisions  upon  the  Statute  of 
Monopolies-*  . 

The  exhibition  of  an  invention  at,  or  the  publication  of  a  Publication 
description  during,  certain  exhibitions  do  not  prejudice  the  right 
of  the  inventor  to  apply  for  a  patent,  provided  that  he  has  given 
the  proper  notice  of  his  intention  to  exhibit,  and  applies  for  a 
patent  within  six  months  of  the  opening  of  the  exhibition.^  By 
Order  in  Council  this  protection  may  be  extended  to  exhibi- 
tions abroad,  and  the  exhibitor  be  relieved  from  the  condition  as 
to  notice.* 

It  is  part  of  the  consideration  for  the  grant  of  a  patent  that  Specification, 
the  patentee  shall  secure  to  the  public  the  benefit  of  his  discovery, 
so  that  at  the  expiration  of  the  patent  others  may  be  able  to 
work  or  make  the  manufacture  of  which  the  patentee  was  the 
inventor.^ 

The  patentee  has,  therefore,  ever  since  the  time  of  Queen  Anne,® 
been  required  to  furnish  a  description — called  a  "  specification  " — 
of  the  thing  to  be  done  and  the  manner  of  doing  it,  in  such  a  way 
as  to  enable  skilled  persons  to  adopt  the  invention  and  make  the 
manufacture.  The  object  of  requiring  a  specification  is  to  enable 
persons  of  reasonable  intelligence  and  skill  in  the  subject-matter 
to  tell  from  the  inspection  of  the  specification  itself  what  the 
invention  was  for  which  the  patent  was  granted.*  The  specifica- 
tion must  be  such  as,  if  fairly  followed  by  a  competent  workman 
without  invention  or  addition,  would  produce  the  thing  for  which 
the  patent  is  taken  out.^^    It  is  supposed  to  be  addressed  to  a 

^  lb.  aa.  5  (1),  and  as  to  the  Patent  *  Act  of  1886,  s.  3. 

Office,  s.  82  (1).  7  ffomblower  v.  BouUon,  8  T.  R.  100, 

*  The  declaration  may  be  a  statutory      -^q^  ,  3  i^  r^  439. 

declaration  under  6  &  6  Will.  4,  c.  62,  .  *        ^     ,     J,    , ,             ,,  ., 

or  not,  as  may  be  from  time  to  time  '  ^^^    ^^    Blackburn,    Bmley    v. 

prescribed  ;  Act  of  1885,  s.  2.  RoberUm,  3  App.  Cas.  1074. 

»  Act  of  1888,  BS.  6  (2),  99 ;    Act  of  '  Foxwell  v.  Bottock,  4  De  G.  J.  k  S. 

1885,  8.  2.  312,  per  Lord  Westbury,  C. 

*  21  Jac.  1,  c.  3.  anUt  p.  225.  1°  Per  Parke,  B.,  NeiUon  v.  Harford, 

*  Act  of  1888,  8.  89.  1  Webs.  P.  C.  66,  n. 
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specifica- 
tions. 


Chap.  XIV.  practical  workman  who  brings  the  ordinary  degree  of  knowledge 
and  capacity  to  the  subject.^ 

Since  the  Act  of  1852®  it  has  been  the  practice  to  furnish  two 
specifications,  first,  a  preliminary  or  "  provisional  *'  specificatioD, 
which  describes  the  nature  of  the  invention,  with  the  object  of 
protecting  an  inventor  until  the  filing  of  a  second  specification, 
called  the  **  final  **  or  **  complete  "  specification,  which  must  not 
only  describe  the  nature  of  the  invention,  but  must  also  show  "  in 
what  manner  it  is  to  be  performed."* 

"  The  object  of  requiring  the  patentee  to  state "  (by  the 
provisional  specification)  "the  nature  of  his  invention  is  to  let 
the  public  know  what  is  the  prohibited  ground,  and  what  they 
are  not  to  do,  what  the  patentee  has  got  his  grant  for,  which 
gives  him  a  monopoly  for  fourteen  years.  The  object  of 
requiring  the  patentee  to  describe  "  (by  the  complete  specifica- 
tion) **  the  manner  of  carrying  the  invention  into  practical  effect 
is  to  prevent  the  patentees  from  keeping  to  themselves  the  means 
of  performing  their  inventions,  so  that  after  the  monopoly  for 
fourteen  years  they  could  still  use  the  thing,  keeping  secret  the 
mode  in  which  they  did  it."* 

It  is  an  essential  condition  of  a  good  patent  that  the  pro- 
visional specification  should  describe  the  true  nature  of  the 
invention,  and  that  the  invention  there  described  should  be  the 
same  as  that  claimed  in  the  complete  specification;  and  non- 
compliance with  this  condition  is  a  defence  to  an  action  for 
infrmgement,  and  is  a  ground  for  revocation  of  the  patent.^ 

The  Act  of  1883,  therefore,  requires  that  an  application  for  a 
patent  shall  be  accompanied  by  a  "  specification,"  which  may  be 
either  **  provisional"  or  "complete."^  A  provisional  specification 
must  describe  the  nature  of  the  invention,  and  be  accompanied  by 
drawings  if  requii'ed ;  ^  a  complete  specification  must  particularly 
describe  and  ascertain  the  nature  of  the  invention,  and  in  what 


Discon- 
formity. 


Specification 
under  the  Act 
of  1883. 


1  Per  Parke,  B.,  NciUon  v.  Harford^ 
1  Webs.  P.  C.  314.  See  per  Jessel,  M.R., 
Plimpton  V.  Malcohmon,  3  Ch.  D.  568, 
569  :  Badische  Anilin  v.  Levinstein^  12 
A  pp.  Cas.  710;  Lane-Fox  v.  Kensington 
Co.,  [1892]  3  Ch.  424. 

2  15  &  16  Vict.  c.  83. 

3  Stoner  v.  Todd,  4  Ch.  D.  68,  per 
Jessel,  M.R.  See,  as  to  the  difierence 
between  provisional  and  complete  speci- 


fications, the  authorities  cited  by  Fry,  J., 
in  United  Telephone  Co.  v.  Harrison^  21 
Ch.  D.  743  et  seq.  ;  Siddtll  v.  Yitlccn,  89 
Ch.  B.  92  ;  15  App.  Cas.  496. 

^  Per  Grove,  J.,  PhilpoU  v.  Manbitry, 
2  K  P.  C.  38. 

»  VicJccrs  V.  Siddell,  15  App.  Cas.  496  ; 
JNuUall  V.  Hargrcavesy  [1892]  1  Ch.  23. 

«  Act  of  1883,  s.  5  (2). 

7  S.  5  (3). 
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manner  it  is  to  be  performed,  and  must  be  accompanied  by  Chap.  XTV. 
drawings,  if  required,  or  refer  to  those  which  accompanied  the 
provisional  specification.^  Every  specification  must  commence 
with  the  title  of  the  invention,  and  a  complete  specification  must 
end  with  a  distinct  statement  of  the  invention  claimed  ;^  but  this 
provision  is  directory  only,  and  non-compliance  with  it  does  not 
invalidate  the  patent.^  The  complete  specification,  if  not  left  with 
the  application,  may  be  left  at  any  time  within  six  months,*  or, 
with  leave,  within  a  further  period  of  one  month,^  from  the  date 
of  application ;  and  unless  it  is  left  within  that  time,  the  applica- 
tion is  deemed  to  be  abandoned.*  Formerly  the  specification  was 
completed  subsequently  to  the  grant  of  the  patent.  It  has  been 
provided  that,  when  an  application  has  been  abandoned,  no 
specification  or  drawings  shall  be  open  to  public  inspection  or 
be  published  by  the  Comptroller.^ 

The  officer  under  whose  immediate  control  the  Patent  Office  ComptroUer— 
is  placed  is  called  the  **  Comptroller-General  of  Patents,  Designs,  ^"^cer" 
and  Trade  Marks,"  and  he  acts  under  the  superintendence  and 
direction  of  the  Board  of  Trade,  by  whom  he  is  appointed.®  He 
is  to  refer  every  application  to  an  examiner,  who  is  also  an 
oflScer  appointed  by  the  Board  of  Trade,*  whose  duty  it  is  t6 
ascertain  and  report  to  the  Comptroller  whether  the  nature  of  the 
invention  has  been  fairly  described,  and  the  application,  specifica- 
tion, and  drawings  (if  any)  have  been  prepared  in  the  prescribed 
manner,  and  the  title  sufficiently  indicates  the  subject-matter  of 
the  invention,^^  and  whether  the  invention  has  been  wholly  or  in 
part  claimed  or  described  in  any  complete  specification  already 
published  and  deposited  within  fifty  years  before  the  date  of  the 
appUcation ;  ^^  upon  the  report  of  the  examiner  the  Comptroller 
may,  after  opportunity  to  the  applicant  of  being  heard,  ^^  refuse  to 
accept  the  application  or  require  the  application,  specification,  or 
drawings  to  be  amended,  subject  to  an  appeal  to  the  law  officer,  ^^ 
that  is,  the  Attorney- General  or  Solicitor-General.^* 

Where  a   complete   specification   is    left,   after   a  provisional  Complete 


IJ  S.  5  (4) ;  Act  of  1886,  s.  2.  9  S.  83. 

*  S.  5  (5).  10  g^  Q 

'  Kic^mv.fiftdrfcZZ,  15App.Cas.496.  ^     ''    y,,   ,  o.    „   , 
^  Act  of  1902,  s.  1  (8).  * 

*  Act  of  1885,  8  3.  "  S-  ^^'     ^^*  °^  ^^^2,  s.  1  (6). 

'  Act  of  I883'  8.  8.  "  ^ct  of  1888,   s.  2.     Act  of  1902, 
'  Act  of  1885,  8.  4.                                       s.  1  (7). 

*  Act  of  1883,  88.  82,  83.  "  Act  of  1883,  s.  117. 


specificatiou. 
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Abandoned 
or  void 
application. 


Chap.  XIV.  specification,  the  Comptroller  is  to  refer  both  specifications  to  eq 
examiner  to  ascertain  whether  the  complete  specification  has  been 
prepared  in  the  prescribed  manner,  and  whether  the  invention 
particularly  described  in  the  complete  specification  is  substantially 
the  same  as  that  which  is  described  in  the  provisional  specification; 
upon  the  report  of  the  examiner  the  Comptroller  may  (after  oppor- 
tunity to  the  applicant  of  being  heard  ^)  refuse  to  accept  Uie 
complete  specification  unless  amended,  subject  to  an  appeal  to  the 
law  officer.^  Unless  a  complete  specification  is  accepted  within 
twelve  months  (or,  with  leave,  within  a  further  period  of  three 
months'  from  the  date  of  application,  then  (unless  an  appeal  have 
been  lodged)  the  application  becomes  void  at  the  expiration  of  the 
twelve  months,*  or  of  the  extended  time.^ 

As  in  the  case  of  an  abandoned  application,*  so  in  the  case  of 
one  becoming  void,  no  specification  or  drawings  are  to  be  open 
to  public  inspection  or  published  by  the  Comptroller.^  In  no 
case  are  the  reports  of  examiners  to  be  published  or  open  to 
public  inspection,  or  liable  to  production  in  legal  proceedings 
"  unless  the  Court  or  oflScer  having  power  to  order  discovery  in 
such  legal  proceedings  shall  certify  that  such  production  or 
inspection  is  necessary  in  the  interests  of  justice  and  ought  to  be 
allowed.'' 8 

On  the  acceptance  of  the  complete  specification  the  Comptroller 
is  to  advertise  the  acceptance,  and  the  application  and  specifica- 
tion or  specifications  with  the  drawings  (if  any)  are  to  be  open  to 
inspection;*  and  provision  is  made  for  the  issue  of  an  official 
journal  by  the  Comptroller,^^  and  for  a  Patent  Museum.^^ 

If,  after  an  application  has  been  made,  but  before  the  patent 
therein  has  been  sealed,  another  application  is  made  with  a  specifi- 
cation bearing  the  same  or  a  similar  title,  the  Comptroller  may, 
on  the  request  of  the  second  applicant,  or  of  his  legal  representative, 
within  two  months  of  the  grant  of  a  patent  on  the  first  application, 
either  decline  to  proceed  with  the  second  application  or  allow  the 
surrender  of  the  patent,  if  any,  granted  thereon.^    It  is  also 


Advertise- 
ments. 


Several 
applications 
in  respect  of 
same  inven- 
tion. 


1  S.  94. 

2  S.  9  (1),  (2),  (8). 

3  Act  of  1885,  8.  3. 

*  Act  of  1888,  8.  9  (4). 

*  Act  of  1885,  s.  3. 
«  Ante,  p.  283. 

7  Act  of  1885  8.  4. 


8  Act  of  1888,  8.  9  (5),  amended  by 
the  Act  of  1888,  8.  8. 

9  S.  10. 
w  S.  40. 
"  S.  41. 

w  Act  of  1888,  8.  2  (6),  repealing  8.  7 
of  the  Act  of  1888. 
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proTided  that  in  case  of  more  than  one  application  for  a  patent  Oiap.  XTV. 
for  the  same  invention,  the  sealing  of  a  patent  on  one  applica-  ' 
lion  shall  not  prevent  the  sealing  of  a  patent  on  an  earlier 
apphcation.^ 

The  Comptroller,  subject  to  an  appeal  to  the  law  officer,  may  Amendment 
permit  an  amendment  from  time  to  time  in  a  specification  tf^^^^^^*^^*' 
(including  the  drawings)  by  way  of  disclaimer,  correction,  or 
explanation,  by  an  applicant  or  a  patentee,  provided  that  he  do 
not  thereby  claim  an  invention  substantially  larger  or  diflferent, 
and  that  no  action  for  infringement  or  proceeding  for  revocation 
of  the  patent  is  pending  at  the  time  of  the  application.^  In  an 
action  for  infringement,  or  proceeding  for  revocation,  the  patentee 
may,  with  the  leave  of  the  Court  or  a  judge,  apply  at  the  Patent 
OflSce  for  leave  to  amend  by  way  of  disclaimer  only,  and  not  by 
way  of  correction  or  explanation,^  and  in  such  case  the  hearing 
of  the  action  may  in  the  meantime  be  postponed.*  In  case  of 
any  amendment,  no  damages  will  be  recoverable  in  respect  of  use 
of  the  invention  prior  thereto,  unless  the  patentee  establishes  that 
his  original  claim  was  framed  in  good  faith  and  with  reasonable 
skill  and  knowledge.^  The  Court  may  give  leave  upon  the  terms 
that  no  action  shall  be  brought  for  any  infringement  prior  to  the 
date  of  the  order.* 

Any  person  may,  within  two  months  from  the  date  of  Opposition 
advertisement  of  the  acceptance  of  a  complete  specification,  give  ^  grant, 
notice  at  the  Patent  Office  of  opposition  to  the  grant  of  a  patent 
on  the  following  grounds, — (1)  that  the  applicant  has  obtained 
the  invention  fr'om  him  or  from  a  person  of  whom  he  is  the  legal 
representative ;  or  (2)  that  the  invention  has  been  patented  in 
this  country  on  an  application  of  prior  date,  provided  that  the 
opponent  has  an  interest  in  the  prior  patent  or  in  the  patent 
applied  for;^  or  (3)  that  the  complete  specification  describes  or 
claims  an  invention  other  than  that  described  in  the  provisional 
specification,  and  that  such  other  invention  forms  the  subject  of 

*  Act  of  1883,  8.  13.  Ch.  D.  468  ;  Bray  v.  Gardiner,  ib.  668  ; 
'  8. 18,  amended  by  s.  6  of  the  Act  of      lie  Armstrong,  14  R.  P.  C.   747  ;   ife 

1888.    See  lU  Van  Oelder,  6  R.  P.  C.  DeUwidt,  (1896]  2  Ch.  705. 

22;  Woolfe  v.  Automatic  Picture  Co.,  »  S.  20. 

[1903]  1  Ch.   18.      As  to   "pending"  •  Deeley  v.  Perkes,  [1896]  A.  C.  496  ; 

actions,  see  Cropper  v.  Smith,  (No.  2),  LudingUm  Co.  v.  Bar&ii  Co.,  [1900]  1  Ch. 

28  Ch.  D.  148.  608  ;  Be  Oeipel,  [1903]  2  Ch.  716. 

*  Bit  Owen,  [1899]  1  Ch.  167.  7  jieg.  v.  Comptroller-Oeneral,  [1899] 

*  S.  19.    See  Fusee  Co.  y.  Bryant,  34  1  Q.  B.  909. 
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Grant  of 
patent. 


Chap.  XIV.  an  application  made  by  the  opponent  in  the  interval  between  the 
leaving  of  the  provisional  specification  and  the  leaving  of  the 
complete  specification.^  After  the  two  months  the  Comptroller 
is  to  decide  on  the  case  subject  to  an  appeal  to  the  law  oflScer,  who 
may  call  in  the  assistance  of  an  expert.^ 

If  there  is  no  opposition,  or  in  case  of  opposition  if  the  deter- 
mination is  in  favour  of  the  grant,  the  Comptroller  is  to  cause  a 
patent  to  be  sealed.* 

The  patent  must  be  for  one  invention  only,  but  may  contain 
more  than  one  claim  ;  but  no  objection  may  be  taken  in  any  action 
or  proceeding  on  the  ground  that  the  patent  comprises  more  than 
one  invention.*  The  patent  is  to  be  sealed  as  soon  as  may  be, 
and  not  after  fifteen  months  from  the  date  of  application  (unless 
the  time  for  leaving  a  complete  specification  has  been  extended, 
in  which  case  a  further  period  of  four  months  is  allowed^),  except 
in  the  following  cases  : — (1)  where  the  sealing  is  delayed  by  an 
appeal  to  the  law  officer,  or  by  opposition  to  the  grant,  then  it 
may  be  sealed  at  such  time  as  the  law  officer  may  direct ;  and 
(2)  if  the  applicant  dies  before  the  expiration  of  the  fifteen 
months,  the  patent  may  be  granted  to  his  **  legal  representa- 
tive "  and  sealed  at  any  time  within  twelve  months  after  the 
applicant's  death.* 

Every  patent  is  to  be  dated  and  sealed  as  of  the  day  of  the 
application ;  but  no  proceedings  can  be  taken  in  respect  of  an 
infringement  committed  before  the  publication  of  the  complete 
specification.^ 

Where  an  application  has  been  accepted,  the  invention  may, 
between  the  date  of  application  and  of  sealing,  be  used  and  pub- 
lished without  prejudice  to  the  patent  to  be  granted ;  such  pro- 
tection from  the  consequences  of  use  and  publication  is  called 
**  provisional  protection."®  The  effect  of  this  is  to  protect  the 
inventor  against  the  consequences  of  his  own  publication,  but  not 
to  give  him  any  rights  as  against  the  public  until  his  patent  is 
sealed,  and  even  then  the  patent  will  not  relate  back  to  acts  done 
in  the  interval.* 


Date  of 
grant. 


Provisional 
protection. 


^  S.  11  (1),  as  amended  by  s.  4  of  the 
Act  of  1888. 

2  S.  11  (2),  (3),  (4). 

3  S.  12  (1),  (2). 

*  S.  83.      See  form  of  patent  in  1st 
Schedule  of  the  Act. 


*  Act  of  1885,  8.  3. 
«  Act  of  1883,  s.  12  (3). 

7  S.  13. 

8  S.  14. 

»  Per  Lord  Hatherley,  C^Exp.BaUs, 
4  Ch.  578. 
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After  the  acceptance  of  a  complete  specification,  until  the  date  Chap.  XlV. 
of  sealing  the  patent  or  expiration  of  time  for  sealing,  the  appli-  ppotection  by 
cant  has  the  like  privileges  and  rights  as  if  a  patent  had  been  acceptance  of 
sealed  on  the  date  of  acceptance  of  the  complete  specification ;  g^ification. 
except  that  he  cannot  institute  proceedings  for  infringement  until 
a  patent  has  been  granted  to  him.^ 

The  Comptroller  may  refuse  to  grant  a  patent  for  an  invention.  Refusal  to 
of  which  the  use  would,  in  his  opinion,  be   contrary  to  law  or  ^^^^  patent. 
moraUty.^ 

If  a  patent  is  lost  or  destroyed,  or  its  non-production  is  accounted  Loss  or 
for  to  the  satisfaction  of  the  Comptroller,  he  may  at  any  time  cause  o^patent*^ 
a  duplicate  to  be  sealed.'* 

The  patent,  when  sealed,  has  eflfect  throughout  the  United  Extent  and 
Kingdom  and  the  Isle  of  Man.*  The  term  limited  in  the  patent  ^"nt'^  ^ 
for  its  duration  is  fourteen  years  from  its  date ;  but  the  patent 
will  cease  on  failure  by  the  patentee  to  make  the  prescribed  pay- 
ments within  the  prescribed  times,  unless  the  time  has  been  enlarged 
by  the  Comptroller  when  satisfied  that  the  failure  to  pay  was 
attributable  to  accident,  mistake,  or  inadvertence.^ 

A  patent  may  be  extended  on  petition  to  His  Majesty  in  Council  Extension  of 
(which  must  be  presented  at  least  six  months  before  the  time  ^^^nt. 
limited  for  the  expiration  of  the  patent)  for  a  further  term  not 
exceeding  seven,  or,  in  exceptional  cases,  fourteen  years,  if  the 
Judicial  Committee,  having  regard  to  the  nature  and  merits  of  the 
invention  in  relation  to  the  public,  to  the  profits  made  by  the 
patentee  as  such,  and  to  all  the  circumstances  of  the  case,  report 
that  the  patentee  has  been  inadequately  remunerated  by  his  patent; 
or  a  new  patent  may  be  granted  for  the  term  therein  mentioned 
and  containing  any  restrictions,  conditions,  and  provisions  that 
the  Judicial  Committee  may  think  fit.^ 

The  petitioner  must  furnish  full  and  proper  accounts  of  his 
profits  for  the  information  of  the  Courts  Where  an  invention 
has  not  been  brought  into  use  during  the  term  of  the  patent,  but 
such  non-user  is  satisfactorily  accounted  for,  an  extension  may  be 
granted.® 


^  S.  15.  7  He  Newton,  9   App.  Cas.    692  ;   Jte 

'  8-  8«.  Votes,  12  id,  147  ;  i2e  Lake,  [1891]  A.  C. 

]  ^  ^^'  240  ;  Be  Henderson,  [1901]   A.  C.  616  ; 

J  ^^^  2^  Re  WiUench,  [1903]  A.  C.  206. 

•  S.  25.'  8  Re  Soudiby,  [1891]  A.  C.  432. 
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Extension  to 
assignee. 


Crown  and 
officers  of  the 
Crown. 


Chap.  XrV.  An  assignee  can  obtain  the  extension  of  a  patent^;  but  an 
extension  will  not  be  granted  to  an  assignee  unless  the  inventor 
himself  will  benefit  by  the  extension,  and  would  have  been  in  a 
position  to  claim  an  extension  himself.^ 

Before  the  Act  of  1883  the  Crown  had  a  right  to  use  a  patented 
invention  without  compensation  to  the  patentee.*  But  now,  all 
patents  granted  since  1883*  have  the  like  eflfect  against  the  Crown 
as  they  have  against  a  subject ;  but  the  ofl&cers  or  authorities 
administering  any  department  of  the  service  of  the  Crown  may, 
by  themselves,  their  agents,  contractors,  or  others,  use  the  inven- 
tion for  the  services  of  the  Crown  on  terms  to  be,  before  or  after 
the  use  thereof,  agreed  on,  with  the  approval  of  the  Treasury, 
between  them  and  the  patentee,  or  in  default  of  such  agreement 
on  such  terms  as  may  be  settled  by  the  Treasury.^  The  Act 
contains  provisions  whereby  the  Government  may  acquire  and 
keep  secret  any  inventions  relating  to  instruments  or  munitions 
of  war.^ 

A  patent  is  not  to  prevent  the  use  of  an  invention  on  foreign 
vessels  in  British  waters  if  not  used  for  or  in  connection  with  the 
manufacture  or  preparation  of  anything  to  be  sold  in  or  exported 
from  the  United  Kingdom  or  Isle  of  Man ;  provided  that  a  similar 
indulgence  is  accorded  by  the  foreign  state  to  the  use  of  inven- 
tions in  British  vessels  while  in  the  waters  within  the  jurisdiction 
of  such  state. ^ 

If  any  person  interested  presents  a  petition  to  the  Board  of 
Trade  alleging  that  the  reasonable  requirements  of  the  public 
with  respect  to  a  patented  invention  have  not  been  satisfied,  the 
Board  may  refer  the  petition  to  the  Judicial  Committee  of  the 
Privy  Council,  and  the  Committee  may  order  the  patentee  to 
grant  licences  on  such  terms  as  may  seem  just,  or  may  revoke 
the  patent  if  three  years  have  expired  from  its  date.  The  reason- 
able requirements  of  the  public  are  not  to  be  deemed  to  be  satisfied 
if,  by  the  default  of  the  patentee  to  work  his  patent,  or  to  manu- 
facture the  patented  article,  or  to  grant  licences  on  reasonable 
terms,  any  existing  industry  or  the  establishment  of  any  new 


User  on 
foreign 
vessels  in 
British 
watei-8. 


Compulsory 
licences. 


1  Act  of  1883,  8.  46. 

«  Ed  Bower-Barff,  [1895]  A.  C.  675  ; 
He  Hopkinson,  [1897]  A.  C.  249;  lU 
Peach,  [1902]  A.  C.  414  ;  Re  Henderson, 

[mp.). 


'  Dixon  V.  London  Co,,  1  App.  Cas. 
632,  659. 
*  Act  of  1883,  8s.  3,  45  (2). 

^  S.  27. 
«  S.  44. 
7  S.  43. 
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industry  is  unfairly  prejudiced,  or  the  demand  for  the  patented  Chap.  XTV. 
article  is  not  reasonably  met.* 

The  old  complicated  proceeding  to  repeal  a  patent  by  scire  facias^  Revocation, 
is  abolished,  and  in  place  thereof  revocation  of  a  patent  may  be 
obtained  on  petition  to  the  High  Court;  but  every  ground  on  which 
a  patent  might  formerly  be  repealed  by  scire  facias  is  still  avail- 
able by  way  of  defence  to  an  action  of  infringement,  and  is 
also  a  ground  of  revocation.'  A  petition  of  revocation  may  be 
presented*  by  the  Attorney-General  or  any  person  authorized  by 
him  or  by — 

(1.)  Any  person  alleginji:  that  the  patent  was  obtained  in  fraud 
of  his  rights,  or  of  the  rights  of  any  person  under  or  through  whom 
he  claims : 

(2.)  Any  person  alleging  that  he  or  any  person  under  or  through 
whom  he  claims,  was  the  true  inventor  of  any  invention  included 
in  the  claim  of  the  patentee  : 

(3.)  Any  person  alleging  that  he  or  any  person  under  or  through 
whom  he  claims  an  interest  in  any  trade,  business,  or  manufacture, 
had  publicly  manufactured,  used,  or  sold,  within  this  realm,  before 
the  date  of  the  patent,  anything  claimed  by  the  patentee  as  his 
invention. 

When  a  patent  has  been  revoked  on  the  ground  of  fraud,  upon 
an  application  by  the  true  inventor,  a  patent  may  be  granted  to 
him  in  lieu  of,  and  bearing  the  same  date  as  the  date  of  revoca- 
tion of,  the  revoked  patent ;  but  it  will  cease  on  the  expiration  of 
the  term  for  which  the  revoked  patent  was  granted.^  A  patent 
granted  to  the  true  and  first  inventor  will  not  be  invalidated  by 
an  application  in  fraud  of  him,  or  by  provisional  protection 
obtained  thereon,  or  by  any  use  or  publication  during  such 
protection.* 

A  patentee  may  assign  his  patent  for  any  place  in  or  part  of  Assignment, 
the  United  Kingdom  or  Isle  of  Man,  as  effectually  as  if  it  had 
been  granted  to  extend  to  that  place  or  part  only.''  This  does  not 
limit  his  power  of  absolute  assignment.  The  person  for  the  time 
being  entered  in  the  register  as  proprietor  of  a  patent  has,  subject 
to  any  rights  appearing  from  such  register  to  be  vested  in  any 
other  person,  power  absolutely  to  assign,  grant  licences  as  to,  or 

1  Act  of  1902,  8.  3  ;  repealing  s.  22  of  *  S.  26  (4). 

the  Act  of  1883.  *  S.  26(8). 

'  See  anU,  p.  155,  note  7.  •  S.  35. 

'  S.  26  (1),  (2),  (3).  7  s.  36, 
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Equitable 
rights. 


Register. 


Chap.  XIV.  otherwise  deal  with,  the  same.^  Any  equities,  however,  in  respect 
of  such  patent  may  be  enforced  in  like  manner  as  in  respect  of  any 
other  personal  property.^  The  legal  mode  of  assignment  is  by  deed, 
but  an  equitable  assignment  may  be  registered.^  Notice  of  a  trust, 
however,  cannot  be  entered  on  the  register  or  be  received  by  the 
Comptroller.* 

In  the  Register  of  Patents  at  the  Patent  Office  are  to  be  entered 
the  names  and  addresses  of  grantees  of  patents,  notifications  of 
assignments  and  of  transmissions  of  patents,  of  licences,  of  amend- 
ments, extensions,  and  revocations,  and  such  other  matters  aflfecting 
the  validity  or  proprietorship  of  patents  as  may  from  time  to  time 
be  prescribed,  and  the  register  will  he  prima  facie  evidence  of  any 
matters  by  the  Act  directed  or  authorized  to  be  inserted  therein.^ 
Copies  of  deeds,  licences,  and  any  other  documents  affecting  pro- 
prietorship, must  be  supplied  to  the  Comptroller  for  filing  in  the 
Patent  Office.^  The  register  is  to  be  open  to  the  inspection  of 
the  public,  and  certified  copies  of  any  entry  may  be  obtained." 
Certified  copies  or  abstracts  of  or  from  patents  and  other  docu- 
ments in  the  Patent  Office,  and  of  or  from  registers  and  other 
books  kept  therein,  are  to  be  received  in  evidence  without  further 
proof  or  production  of  the  originals.^  The  High  Court  may,  on 
the  application  of  any  person  aggrieved,  order  the  register  to  be 
rectified,^  and  the  Comptroller  may  correct  a  clerical  error.^^ 

Formerly  a  patentee  who  issued  notices  against  the  sale  or 
purchase  of  certain  articles,  alleging  infringements  of  his  patent 
and  threatening  proceedings,  was  not  liable  to  an  action  for 
damages  by  the  vendor  or  for  an  injunction,  if  he  acted  bona 
fide  ;  on  the  ground  that  an  action  for  slander  of  title  would  not 
lie  unless  the  statements  were  not  only  untrue,  but  were  made 
without  reasonable  and  probable  cause,  that  is  maldfide}^  But 
now  the  Act  of  1883^^  provides  that : — 

Where  any  person  claiming  to  be  the  patentee ^^  of  an  imrention, 
by  circulars,  advertisements,  or  otherwise  threatens  any  other  person 


Threats  of 

Eroceedings 
y  patentee. 


1  S.  87,  as  amended  by  s.  21  of  the      Act  of  1888. 


Act  of  1888  ;  8.  23. 

2  S.  87.     See  Ncio  Ixion  Co.  v.  Spils- 
bury,  [1898]  2  Ch.  137,  484. 

3  Jle  Casey,  [1892]  1  Ch.  104. 
*  S.  85. 

'  S.  23  (1),  (2). 
S.  23  (3). 


of  the 


8  S.  89. 

•  S.  90,  as  amended  by  s. 
Act  of  1888. 

10  S.  91. 

"  Bal8eyy,Brother?u)od,l9Ch.D.  S8«. 

12  Act  of  1883,  8.  32.    See  Kurtz  v. 
Spence,  36  Ch.  D.  770. 


S.  88,  as  amended  by  s.  .22  of  the  ^  Temlery,  Stevenson,  15  R,  P.  C.  2-1. 


Digitized  by 


Google 


PATENTS.  241 

with  any  legal  proceedings  or  liability  in  respect  of  any  alleged  Chap.   XIV 

manufacture,  use,  sale  or  purchase  of  the  invention,  any  person  or  

persons  aggrieved  thereby  may  bring  an  action  against  him,  and 
may  obtain  an  injunction  against  the  continuance  of  such  threats, 
and  may  recover  such  damage  (if  any)  as  may  have  been  sustained 
thereby,  if  the  alleged  manufacture,  use,  sale,  or  purchase  to  which 
the  threats  related  was  not  in  fact  an  infringement  of  any  legal 
rights  of  the  person  making  such  threats.  Provided  that  this 
section  shall  not  apply  if  the  person  making  such  threats  with  due 
diligence  commences  and  prosecutes  an  action  for  infringement  of 
his  patent. 

It  must  be  proved  by  the  person  aggrieved,  as  a  condi- 
tion precedent  to  obtaining  an  injunction,  that  there  has  not 
in  fact  been  any  infringement  of  the  claimant's  legal  rights.* 
The  person  aggrieved  may  bring  an  action  under  this  section 
whether  the  threats  are  addressed  to  himself  or  are  intimated 
to  a  third  person,  and  whether  the  occasion  was  privileged 
or  not.^ 

Any  person  representing  that  any  article  sold  by  him  is  a  Falsely 
patented  article,  when  no  patent  has  been  granted  for  it,  is  made  artS^s'to"^ 
liable  for  every  offence  on   summary  conviction  to  a  fine  not  patented, 
exceeding  51.^ 

The  remedy  of  a  patentee  against  an  infringer  is  by  action  for  RemediiM  for 
an  injunction  to  prevent  future  infringement  and  for  damages  or 
an  account  of  profits  in  respect  of  past  infringement;   but  he 
must  elect  whether  to  claim   damages   or  profits,   and   cannot 
have  both.* 

The  sale,  or  possession  for  purpose  of  sale,  in  this  country  of 
an  article  made  abroad  which  is  an  infringement  of  a  patent  in 
this  country  is  an  infringement  of  the  patent  in  this  countr}' ;  ^ 
but  a  person  abroad  who  sends  by  post  to  England  goods  which 
are  an  infringement  of  an  English  patent,  in  compliance  with  an 


^  Barney  y.  United  Telephone  Co.,  28  see,  as  to  the  measure  of  damages,  United 

Ch.  D.  394.  Horse  Shoe  Co,  v.  Steioart,  13  App.  Cas. 

*  Ckallender  v.  Royle,  36  Ch.  D.  425  ;  401 ;    American  Braided    Wire  Co.    v. 

Skimer  v.  Shew,  [1893]  1  Ch.  413.    See  Thom&m,  44  Ch.  D.  274 ;  and  see  the 

further  on  this  sectioD,  yoA?won  V.  jKc^e,  forms  of  judgment  in  Seton,    Ch.  31, 

[1892]  2  Ch.  1 ;  TemUr  v.  Stevenson,  15  sect.  vii. 
K.  P.  C.  24.  *  BrUish  Motor  Synd.  v.  Taijloi-,  [1901] 

'  Act  of  1883,  8.  106.  1  Ch.  122;  Saccharin  Corp.   v.  Anglo- 

^  Neilson  Y.Betts,  L.  R.  5  H.  L.  1,  Continental  Co.^  id.  ili.  ;  Von  Hey  den  v. 

22 ;  Dt  Viiri  t.  BeUs,  L.  E.  6  H.  L.  819 ;  Neustadl,  14  Ch.  D.  230. 
G.P.P.  16 


infringement. 
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Chap.   XrV.  order  to  so  send  the  goods,  is  not  liable  as  an  infringer  of  the 
patent  in  England.^ 

Arrangements  for  the  protection  in  this  country  of  persons 
who  have  taken  out  patents  in  foreign  countries  or  in  British 
possessions  are  contained  in  the  Act  and  are  the  same  as  in  the 
case  of  designs  and  trade  marks  ^  {ante,  p.  220). 


1  Badische  Anilin  t.  Bdde  Co.,  [1898]  in  this  country  is  extended  from  7  to  12 

I.  C.  200.  months.    See  Acetylene  Co.    v.    Unitid 

2  AnU,  p.  220.     By  the  Act  of  1901, 

.  1,  the  time  for  applying  for  protection  ^^*^»  ^^''  t^^^^^]  1  Ch.  494. 
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CHAPTER  XV. 

COPYRIGHT. 

The   term  "copyright"  was   defined   by  Lord  Mansfield  as    Chap.  XV. 
signifying   "  an    incorporeal    right    to    the    sole    printing    and   ~       7~^ 
publishing  of  somewhat  intellectual  communicated  by  letters;"  what  is. 
the   right  "to    print   a   set   of  intellectual   ideas   or  modes   of 
thinking,   communicated  in  a  set  of  words  and  sentences  and 
modes  of  expression ; "  "it  is  detached  from  the  manuscript,  or 
any  other  physical  existence  whatsoever."* 

Being  an  exclusive  right  in  rem  as  against  all  the  world,  it  is  It  is  "pro- 
to  be  considered  as  "  property  **  in  the  author,  or  his  assigns.  ^^  ^' 

The  rights  of  the  author  of  a  literary  work  are,  (1)  before  Rights,  (1) 
publication,  to  publish  his  work  or  not,  as  he  thinks  fit,  and  to  publication ; 
prevent  anybody  else  from  publishing  it  ;*  and  (2)  the  right,  after  (2)  to  prevent 
publication,  of  republishing  and  of  restraining  others  from  publish-  copies, 
ing  it.'*     Tliis  latter  right  is  true  "  copyright,"  i.e.,  the  right  to 
prevent  others  from  multiplying  copies,*  for  until  the  work  is 
published  it  is  not  open  to  be  copied. 

"The  term  'copyright'  may  be  understood  in  two  different  senses.  Two  meanings 
The  author  of  a  literary  composition   which  he  commits  to  paper  of  "copy- 
belonging  to  himself,  has  an  undoubted  right  at  common  law  to  the  "^   ' 
piece  of  paper  on  which  his  composition  is  written,  and  to  the  copies 
which  he  chooses  to  make  of  it  for  himself  or  for  others.     If  he  lends  a 

copy  to  another,  his  right  is  not  gone The  other  sense  of  that 

word  is  the  exclusive  right  of  multiplying  copies ;  the  right  of  pre- 
venting all  others  from  copying,  by  printing  or  otherwise,  a  literary 
work  which  the  author  has  published.  This  must  be  carefully  dis- 
tinguished from  the  other  sense  of  the  word, and  it  would 

tend  to  keep  our  ideas  clear  if,  instead  of  *  copyright,'  it  was  called  the 
exclusive  right  of  piinting  a  published  work,  that  being  the  ordinary 
mode  of  multiplying  copies."* 

^  Per  Lord  Mansfield,  C.J.,  Millar  v.  H.  L.  C.  893. 

Taylor,  4  Burr.  2303,  2396.  *  Trade    Auxiliary   Co.   v.   Middles- 

'  See  Prince  Albert  v.  Strange,  1  Mac.  borough  Assocn.,  40  Ch.  D.  430. 

4  0.42.  *  Per  Parke,   B.,  Jefferys  v.  Booiey, 

'  Per  Maule,  J.,  Jefferys  v.  Boosey,  4  4  H.   L.   C.    919.     See,   per  Lord  St. 

16(2) 
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An  instance  of  the  right  to  prevent  publication  of  unpubHshed 
matter  is  to  be  found  in  the  case  of  private  letters ;  for  the  author 
of  such  a  letter  retains  the  general  property  in  it,  and  can  restrain 
the  person  to  whom  it  is  addressed,  as  well  as  all  other  persons, 
from  publishing  it.^ 

It  seems  to  be  agreed  that  the  author's  right  to  prevent 
publication  exists  at  common  law:^  but  whether  the  right, 
after  publication,  to  prevent  multiplication  of  copies  belonged 
to  anyone  at  common  law,  apart  from  statute,  is  a  question  on 
which  the  highest  authorities  have  differed. 

The  groimd  of  the  author's  right,  and  its  subject-matter,  are 
discussed  as  follows  b}^  Erie,  J. : — * 

"The  origin  of  the  property  is  in  production.  As  to  works  of 
imagination  and  reasoning,  if  not  of  memory,  the  author  may  be 
said  to  create,  and,  in  all  departments  of  mind,  new  books  are  the 
product  of  the  labour,  skill,  and  capital  of  the  author.  The  subject  of 
property  is  the  order  of  words  in  the  author's  composition,  not  the 
woricls  themselves,  they  being  analogous  to  the  elements  of  matter, 
which  are  not  appropriated  unless  combined,  nor  the  ideas  expressed 
by  those  words,  they  existing  in  the  mind  alone,  which  is  not  capable 
of  appropriation.  The  nature  of  the  right  of  an  author  in  his  works  is 
analogous  to  the  rights  of  ownership  in  other  personal  property,  and  is 
far  more  extensive  than  the  control  of  copying  after  publication  in  print, 
which  is  the  limited  meaning  of  copyright  in  its  common  acceptation. 

Thus  if,  after  composition,  the  author  chooses  to  keep  his 

writings  private,  he  has  the  remedies  for  wronjjful  abstraction  of  copies 
analogous  to  those  of  an  owner  of  personaltv  in  the  like  case.     He  may 

Erevent  publication ;  he  may  require  back  the  copies  wrongfully  made ; 
e  may  sue  for  damages  if  any  are  sustained ;  also,  if  the  wrongful 
copies  were  published  abroad,  and  the  books  were  imported  for  sale 
without  knowledge  of  the  wrong,  still  the  author's  right  to  his  com- 
position would  be  recognised  against  the  importer,  and  such  sale  would 
be  stopped. 

o  »  o  O  » 

**  Again,  if  an  author  chooses  to  impart  his  manuscript  to  others 
without  general  publication,  he  has  all  the  rights  for  disposing  of  it 
incidental  to  personalty.  He  may  make  an  assignment  either  absolute 
or  qualified  in  any  degree.  He  may  lend,  or  let,  or  give,  or  sell  any 
copy  of  his  composition,  with  or  without  liberty  to  transcribe,  and  if 


Leonards,  ib.y  p.  978,  as  to  this  distinc- 
tion. 

1  Pope  y.  Curl,  2  Atk.  342  ;  Thompson 
V.  Stanfiope,  Anib.  737 ;  Perceval  v. 
Phipps,  2  V.  &  B.  19  ;  13  R.  R.  1  ;  Gee 
V.  Pritchardy  2  Swanst.  415  ;  19  R,  R, 
87.     As  to  lectures,  see  post,  p.  252. 


•  See  Ptinee  Albert  v.  Strange,  1  Mic 
&  G.  25  ;  Jefferys  v.  Boosey,  4  H.  LC 
867 ;  Exchange,  <L'€,  Co.  v,  Gregory, 
[1896]  1  Q.  B.  147. 

•  Jefferys  v.  Boosey,  tup.  See  also  th» 
remarks  in  2  Bl.  405  et  teq. 
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with  liberty  of  transcribiDg,  be  may  fix  tbe  number  of  transcripts  whicb    Oiap«  XV. 

he  permits.     If  he  prints  for  private  circulation  only,  he  still  has  the   

game  rights,  and  all  these  rights  be  may  pass  to  his  assignee.    About 
the  rights  of  the  author  before  publication  all  are  agreed." 

In  1709,  the  statute  8  Anne,  c.  19,^  was  passed,  imposing  penal-  T.  Books. 
ties  for  the  protection  of  the  exclusive  rights  of  authors  and  their  ^  Anne,  c.  19. 
assigns  to  print,  publish,  and  dispose  of,  copies  of  their  works  for 
the  term  of  fourteen  years,  and  for  another  term  of  the  same 
duration  if  the  author  should  be  living  at  the  end  of  the  first  term. 
The  question  arose,  but  was  never  finally  determined,  whether, 
anterior  to  the  statute  of  Anne,  there  existed  at  common  law  a 
perpetual  copyright  in  published  works.  The  weight  of  authority 
in  the  time  of  Lord  Mansfield  was  in  favour  of  the  existence  of 
such  a  right,  but  the  doctrine  found  less  favour  in  modern  times.^ 
It  was,  however,  finally  decided  by  the  House  of  Lords  in  Donald- 
song  V.  Becket,^  that  whether  such  a  right  did  or  did  not  exist 
before  the  statute  of  Anne,  that  statute  had  abridged  the  right  of 
the  author,  so  that  he  had  thenceforth  no  property  in  his  published 
works  beyond  the  periods  specified  in  the  statute ;  and  it  must 
now  be  considered  to  be  settled  that  copyright  or  protection  to 
works  of  literature,  after  they  have  been  published,  exists  only  by 
statute.* 

In  consequence  of  this  decision,  the  statute  15  Geo.  8,  c.  68,  15  Geo.  III., 
was  passed  for  enabling  the  two  universities  in  England,  the  four  ^'  ^^' 
universities  in  Scotland,  and  the  several  colleges  of  Eton,  West- 
minster, and  Winchester,  to  hold  in  perpetuity  their  copyright  in 
books,  given  or  bequeathed  to  them  for  the  advancement  of 
learning  and  other  purposes  of  education.^  And  in  1801  and 
1814  the  statutes  41  Geo.  3,  c.  107,  and  54  Geo.  8,  c.  166, 
were  passed,  extending  for  the  benefit  of  authors  the  period  of 
copyright. 


'  So  numbered  in  Rnifhead's  ed.,  but  Conquest,  sup.  ;  referring  to  Donaldsons 

it  is  8  Ann.  c.  21,  in  tbe  SUtntes  of  the  v.  Becket,  4  Burr.  2408.     There  is  an 

Eealni  and  in  the  Revised  Statutes.  interesting  note  by  the  reporter,  at  the 

•  D    wiv  T     •     z>    J         n^  end  of  the  latter  case,  as  to  "the  real 
-  Per  Williams,  J.,  in  Reade  v.  Con-  ,  ^       .  .        '  ,  ,  ,  ^ 

«,,«!  ft  n    T>     XT     c     -K^     7««      a««  and  true  times  and  ])ei-8ons  when  and  by 
9^9t,  9  C.    B    >l.    S.    /55,    700.     See         ,        .,  r      •   i.-  •  •     n 

,«  D  i  u    T    n  Q^K  ^4.  whom  the  art  of  printing  was  originally 

n  010        J   irny  m    J       Vtj„«.  discovered,  and  when  and  how  it  was 

p.  243 ;  and  Millar  v.    Taylor,  4  Burr.         ^^  ,      c    ^    •  i.    j      a    '^4.^    *i.:„ 

^jj«  ^  afterwanls    first    introduced    into    this 

country." 
4  Burr.  2408.  5  xhe  rights  given   by  this  Act  are 

*  See  per  Williams,   J.,  in  Beade  v.  preserved  by  5  &  6  Vict,  c  45,  s.  27. 
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Chap.  XY.        In  1842  the  statutes  of  1709, 1801,  and  1814,  were  repealed  by 

5  &  6  Vict       *^®  statute  5  &  6  Vict,  c,  46,  by  which,  as  amended,^  the  copyright 

c.  46.  of  authors  and  their  assigns  in  "  books  "  and  in  "  dramatic  pieces 

or  musical  compositions  "  is  now  regulated. 

Definitions  "  Book  "  is  defined  to  mean  and  include : — ^ 

—"  Book," 

"  Every  Tolurae,  part  or  division  of  a  volume,  pamphlet,  sheet  of 
letter-press,  sheet  of  music,  map,  chart,  or  plan  separately  published.' 

A  *'book  "  must  be  the  result  of  some  literary  labour,*  but  it  may 
be  composed  wholly  or  partly  of  prints  or  illustrations.^    Where  a 
book  depends  for  its  value  upon  a  particular  portion,  that  portion 
may  be  copyright  though  the  rest  is  not.* 
Copies.  Notwithstanding  this  definition,  not  every  verbatim  reprint  of 

part  of  a  book  is  an  Infringement  of  copyright.  "  Books  are 
pubUshed  with  an  expectation,  if  not  a  desire,  that  the}^  will  be 
criticised  in  reviews,  and,  if  deemed  valuable,  that  parts  of  them 
will  be  used  as  aflfording  illustrations  by  way  of  quotation  or  the 
Uke ;  and,  if  the  quantity  taken  be  neither  substantial  nor  material, 
if,  as  it  has  been  expressed  by  some  judges,  *  a  fair  use  *  only  be 
made  of  the  publication,  no  wrong  is  done  and  no  action  can  be 
brought."  7 

But  **to  multiply  copies  of  a  material  portion  of  a  work  entitled 
to  copyright  is  as  much  a  breach  of  the  law,  though  diflfering  in 
degree,  as  to  multiply  copies  of  the  whole  work.  And  it  has  long 
been  settled  that  multiplying  copies  for  private  distribution  amoug 
a  limited  class  of  persons  is  just  as  illegal  as  if  it  were  done  for 
the  pm'pose  of  sale."  ® 

"  A  copy  is  that  which  comes  so  near  the  original  as  to  give  to 
every  person  seeing  it  the  idea  created  by  the  original.**  * 


1  39  &  40  Vict.  c.  86,  as.  42,  44,  46  ;  21  Ch.  D.  869  ;   Lamb  v.  Evans,  [1893] 

46  k  46  Vict.   c.    40  ;   51  &  62  Vict.  1  Ch.  218. 

c.  17.  ®  Leslie  y.  Young ,  supra, 

3  6  &  6  Vict.  c.  46,  8.  2.  ^  Per  Lord  Hatherley,  Chattertcn  v. 

»  See  Stannard  y,  Lee,   6  Ch.    846 ;  Cave,  8  App.  Cas.  492,  cited  per  Stir- 

Hollinrake  v.    Truawell,   [1894]  8  Ch.  ling,  J.,  in  Wame  v.  Seebohm,  89  Ch.  D. 

420 ;    Boossy  v.    Whight,  [1900]  1  Ch.  79 ;  Leslie  v.  Young,  [1894]  A.  C.  835, 

122  ;  and  4flalo  v.  Laiorence,  [1908]  1  841. 

Ch.  318,  as  to  "separately  published."  "  Per  Kay,  J.,  Ager  v.  P.  db  0.  Co., 

*  Schovey.  Schmineke,  33  Ch.  D.  646 ;  26  Ch.  D.  637,  641. 
Lesliey,Young,[l894]A.C.ZS6;  Chilton  »  Per  Bayley,  J.,    JFesi  v.  Fronds, 
V.  Progress  Co,,  [1895]  2  Ch.  29.  6  B.  &  Aid.,  787,  748  ;  24  R.  R.  541; 

*  Maple  y.  Junior  Army,  <fcc.  Stores,  Boosey  v.  Whight,  [1900]  1  Ch.  122. 
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"  Dramatic  piece  "  is  defined  to  mean  and  include : — ^  Chap.  XV. 

"Every  tragedy,  comedy,  play,  opera,  farce,  or  other  Rcenic,  mnsical  —"Dramatic 
or  dramatic  entertainment ."  piece," 

"  Copyright  *'  is  defined  to  mean : — ^  "  Copyright." 

"  The  sole  and  exclusive  liberty  of  printing  or  otherwise  multiplying 
copies." 

It  also,  in  reference  to  dramatic  pieces  and  musical  compositions, 
means  the  sole  right  of  public  representation  or  performance.^ 

The  term  of  copyright  in  every  "  book  "  published  in  the  life-  Extent  and 
tune  of  its  author  is  the  life  of  the  author  and  the  further  term  of  ^™***^^t^* 
seven  years  from  his  death,  or  42  years  from  first  publication  if  the 
seven  years  sooner  expire,  and  such  copyright  is  to  be  the  property 
of  the  author  and  his  assigns ;  and  the  copyright  in  every  **  book  " 
published  after  the  author's  death  is  for  the  term  of  42  years  from 
first  publication ;  and  such  copyright  is  to  be  the  property  of  the 
proprietor  of  the  author's  manuscript  from  which  the  book  is  first 
pubUshed  and  his  assigns.^ 

The  term  "author"  is  frequently  used  in  the  Act,  but  is  not  "Author.'* 
defined;  and  it  is  difficult  to  precisely  determine  what  is  its 
meaning  and  what  amount  of  originality  (if  any)  or  other  qualifi- 
cations entitle  a  work  to  be  the  subject  of  copyright.  It  has  been 
said  on  the  one  hand  that  the  work  must  be  **  original"  and  that 
if  it  is  not  original  there  can  be  no  copyright  in  it.*  On  the  other 
hand  it  has  recently  been  laid  down  in  the  House  of  Lords  that 
copyright  has  nothing  to  do  with  the  originality  or  literary  merits 
of  the  author,"  and  that  an  "  author "  may  come  into  existence 
without  producing  any  original  matter  of  his  own.^  Thus,  a 
person  who  makes  notes  of  a  speech  delivered  in  public,  and 
transcribes  them  and  publishes  a  verbatim  report  of  the  speech, 
is  the  "  author  "  of  the  report  within  the  meaning  of  the  Act.^ 

"Literarj'  property  can  be  invaded  in  three  modes: — First,  infringement, 
where  a  publisher  in  this  country  publishes  an  unauthorized  edition 
of  a  work  in  which  copyright  exists,  or  where  a  man  introduces 
and  sells  a  foreign  reprint  of  such  a  work,  that  is  open  piracy. 


^  6  &  6  Vict.  c.  45,  8.  2.  *  Per  Lord  Davey,   JFaltej-  v.  Xa«e, 

I  Ss.  20,  21.  j-lgOOj  ^   Q  539   552. 

*  S.  8. 

*  Dicibv.  Yates,  18  Ch.  D.  76  ;  Borih-  '  ^^^  ^ord  James,  lb.  p.  ^54. 
mk  V.  Evtning  Post,  37  Ch.  D.  449.  ^  IValter  v.  Lane,  sup. 
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The  second  mode  is  where  a  man,  pretending  to  be  the  author  of  a 
book,  illegitimately  appropriates  the  fruit  of  a  previous  author's 
literary  labour,  and  that  is  literary  larcenj'.  Those  are  the  two 
modes  of  invasion  against  which  the  Copyright  Acts  have  pro- 
tected an  author.  There  is  another  mode  which  is  wholly  irrespec- 
tive of  any  copyright  legislation,  and  that  is  where  a  man  sells  a 
work  under  the  name  or  title  of  another  man  or  as  another  man's 
work;  that  is  not  an  invasion  of  copyright;  it  is  common  law 
fraud,  and  can  be  redressed  by  ordinary  common  law  remedies, 
wholly  irrespective  of  any  of  the  conditions  or  restrictions  imposed 

by  the  Copyright  Acts Before  a  man  can  establish  any 

right  of  complaint,  he  must  bring  the  case  under  one  of  these 
three  heads."  ^  The  principle  on  which  this  last  right  rests  is  that 
one  man  is  not  entitled  to  represent  his  goods  for  sale  as  being 
the  goods  of  someone  else.^ 

It  has  been  held  that  the  publication  of  the  book  must  be  in  the 
United  Kingdom,  that  the  area,  over  and  through  which  protection 
is  granted  by  the  Act,  is  the  whole  of  the  British  dominions ;  and 
that  the  protection  is  given  to  the  author,  if  a  subject  of  the 
Crown,  whether  he  be  or  be  not  in  the  British  dominions  at  the 
time  of  publication ;  but,  if  he  be  an  alien  friend,  only  if  he  be  in 
the  United  Kingdom,  or  elsewhere  in  the  British  dominions,  at 
the  time  of  publication.'* 

The  same  copyright  as  is  given  to  authors  of  "  books  "  is  given 
to  a  publisher  or  other  person  projecting,  conducting  and  carrying 
on,  or  being  the  proprietor  of,  any  encyclopaedia,  review, 
magazine,  periodical  work,  or  work  published  in  a  series  of  books 
or  parts,  or  any  book  whatsoever,  who  employs  any  person  to 
compose  the  same,  or  any  volumes,  parts,  essays,  articles,  or 
portions  thereof,  for  publication  in  or  as  part  of  the  same,  when 
such  works,  &;c.,  have  been  composed  upon  the  terms  that  the 
copyright  shall  belong  to  such  publisher  or  other  person  and  have 
been  paid  for  by  him ;  *  except  that  in  the  case  of  essays,  articles, 
or  portions  formingpartof  and  first  published  in  reviews,  magazines, 


^  Per  James,  L.J.,  Dicks  v.  Yatea^  18 
Ch.  D.  90. 

*  See  anUy  Chap,  xiii.,  p.  202. 

»  Jefferys  v.  Boosey,  4  H.  L.  C.  815. 
See  RoutledgeY.  Low,  L.  K.  3  H.  L.  100, 
where  Lords  Cairns  and  Westbury  ex- 
pressed opinions  (not  however  necessary 
to  the  decision  of  the  case)  that  the  pro- 
tection of  the  Act  extends  to  alien  friends 


wherever  resident  As  to  a  work  first 
produced  in  the  colonies,  see  49  &  50 
Vict.  c.  33,  8.  8,  post,  p.  260. 

<  Brown  v.  Cooke,  16  L.  J.  Ch.  143. 
Accordingly  no  action  can  be  maintained 
until  payment  has  been  made;  Tra^ 
Attxiliary  Co.  v.  Middlesborough  AstooL, 
40  Ch.  D.  425,  431. 
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or  other  periodical  works  of  a  like  nature/  after  28  years  from    Chap.  XV. 

publication  tbe  right  of  publishing  the  same  in  a  separate  form   ~ 

reverts  to  the  author  for  the  remainder  of  the  term  given  by  the 

Act,  and  during  the  term  of  28  years  his  consent  to  publication  of 

such  essay,  article,  or  portion  separately  or  singly  is  necessar}'.^ 

If  the  author  has  not  parted  with  the  copyright,  he  can  sue  for 

any  infringement  even  before  publication  in  a  separate  form.^ 

It  is  not  necessary  that  it  shall  have  been  agreed  expressly  or 
in  writing  that  the  copyright  shall  belong  to  the  publisher  or  other 
person ;  it  is  suflScient  if  such  an  agreement  can  fairly  be  inferred 
from  the  circumstances  of  the  case."* 

A  newspaper  is  a  **  periodical  work  "  within  the  provisions  above  Newspapers, 
cited,  and  in  order  to  maintain  an  action  for  piracy  of  an  article, 
tlie  proprietor  must  register  the  newspaper,  and  must  show  not 
only  that  the  composer  of  the  article  has  been  paid  for  it,^  but  also 
that  it  was  composed  on  the  terms  that  the  copyright  should 
belong  to  the  proprietor.^  There  may  be  copyright  in  a  verbatim 
report  of  a  speech  delivered  in  public  ;  ^  or  in  the  particular  form 
of  language  or  modes  of  expression  by  which  information  is  con- 
veyed in  a  newspaper.® 

The  sole  liberty  of  representing  or  performing,  or  causing  or  Representing 
permitting  to  be  represented  or  performed,  any  dramatic  piece  or  dramat^c™^'^^ 
musical  composition  is  made  to  endm'e  and   be  the  property  of  piece  or 
the  author  and  his  assigns  for  the  same  term  as  the  copyright  in  position, 
books;    and  the   first   public  representation   or  performance  is 
equivalent  to  first  publication.^ 

The  right  of  dramatic  representation  or  performance  must  be 
distinguished  from  the  right  to  pubUsh  or  print  the  play  or  com- 
position as  a  literary  work  or  "  book  "  ;  and  public  performance  is 
not  a  publication  so  as  to  affect  the  latter  right.^^ 

*  Observe  that  encyclopaedias  are  not  Cate  v.  Devon^  dec.  Newspaper'  Co.,  40 
mentioned  in  this  part  of  the  section.  Ch.  D.  500  ;   Waller  v.  SUiiikopff,  [1892] 

^546  Vict.  c.  45,  s.  18.     See  Hen-      3  Ch.  489. 
dermn  v.  Maxicdl,  4  Ch.  D.  163.  '    Walter  v.  Lane,  [1900]   A.   C.   539, 

'  Johnson  v.   Neicncs,   [1894]   3  Ch.       ante,  p.  247. 
563.  ®  Walter  v.  Steinkopfff  supra, 

*  Lamb  V.  Evans,  [1893]  1  Ch.  218 
Johnson  v.  Nevmes,  [1894]  3  Ch.  663 
A^(ito  V.  Lawrence,  [1902]  1  Ch.   264 


9  5  &  6  Vict.  c.  45,  8.  20.  This 
section  as  to  dramatic  representations 
merel}'  extends  the  right  which  was  first 


[1903]  1  Ch.  318.  given  by  3  &  4  Will.  4,  c.  15. 

'  See  note  •*,  ante,  p.  248.  ^^  Macklin  v.  Richardson,  Amb.  694  ; 

•  Waiter  v.   Hoice,    17  Ch.   D.   708.  Heade  v.  Conquest,  9  C.  B.  N.  S.  755  ;  11 

See  Trade  Axtxiliary   Co,   v.   Middles-  id.  749  ;    Warnf.  v.  Seebohm,  39  Ch.  D. 

^»Tough  Assocn,,  40  Ch.   D.   425,  433  ;  73. 
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Chap.  XV.  No  assignment  of  the  copyright  of  any  book  consisting  of  or 
containing  a  dramatic  piece  or  musical  composition  is  to  convey 
the  right  of  representing  or  performing  the  same,  unless  the 
assignment  is  entered  on  the  register  expressing  the  intention  of 
the  parties  that  such  right  should  pass.^     The  penalties  imposed 

3  &  4  Will.  4,   by  the  statute  8  &  4  Wm.  4,  c.  15,  on  persons  infringing  the 

^*     '  sole   liberty   of  representing   dramatic  pieces,  are  extended  to 

infringement  of  the  rights  of  the  author  or  his  assignee  under  the 
Act  of  1842,  both  in  respect  of  dramatic  pieces  and  musical  com- 
positions;^ namely,  for  each  representation  not  less  than  forty 
shilUngs,  or  the  full  amount  of  the  benefit  or  advantage  arising 
from  such  representation,  or  the  injury  or  loss  sustained  by  the 
plaintiff  therefrom,  whichever  damages  are  the  greater.* 

61  .k  62  Vict.  A  subsequent  Act  provides,  in  respect  of  musical  compositions,* 
that  a  nominal  penalty  or  damages  may  be  awarded,  and  that  the 
costs  shall  be  in  the  absolute  discretion  of  the  judge ;  and  further 
that  the  proprietor  or  occupier  of  the  place  of  representation  who 
does  not  wilfully  permit  the  same  shall  be  exempt.  This  Act 
does  not  apply  to  performances  of  operas  or  stage  plays  in  a 
theatre  or  other  licensed  place  of  entertainment.^ 

By  an  Act  of  1902  a  court  of  summary  jurisdiction  may  order 
pirated  copies  of  musical  works  to  be  seized  and  either  destroyed 
or  delivered  to  the  owner  of  the  copyright ;  and  at  the  request  of 
the  owner  of  the  copyright  a  constable  may  seize  pirated  copies 
which  are  being  offered  for  sale  and  take  them  before  a  court  of 
summary  jurisdiction  to  be  dealt  with.^ 

45  &  46  Vict.  In  the  case  of  a  musical  composition  ,7  published  after  August 
10th,  1882,  in  order  to  prevent  the  right  of  public  representation 
or  performance  there  must  be  notice  on  the  title-page  that  such 
right  is  reserved.® 

Registration.  A  book  of  registry  is  required  by  the  Act  of  1842  to  be  kept  at 
Stationers'  Hall,  wherein  may  be  registered  the  proprietorship  in 
the  copyright  of  books  and  assignments  thereof,  and  in  dramatic 
and  musical   pieces,  whether  in  manuscrijJt   or  otherwise,  and 

1  5  &  6  Vict.  c.  45,  8.  22.  2  Q.  B.  429. 

2  3  &  4.  Will.  4,  c.  15,  8.  2 ;    5  &  6  *  51  &  62  Vict.  c.  17. 

Vict.  c.   45,  8.  21.     See  Duck  v.  Baies^  «  2  Ed.  7,  c.  15.     See  Ex  p.  From*, 

13  Q.   B.   D.  843  ;    Wall  v.  Taylor,  11  [1903]  1  K.  B.  275. 

Q.  B.  D.  102.  7  As  to  what  is  a  musical  compositiaD, 

»  3  &  4  Will.  4,  c.  15,  s.  2.  see  Fuller  v.  Blackpool,  *bc  Co.,  supr^ 

•*  As  to  what  is  a  musical  composition,  ^  45  &  46  Vict.  c.  40,  s.  1 ;  Fuller  x. 

see  Fuller  v.  Blackpool,  dc  Co.,  [1895]  Blackpool,  dx,  Co.,  supra. 
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licences  affecting  such  copyright.^  The  time  of  first  publication  Chap.  XV. 
or  first  public  representation,  as  the  case  may  be,  must  be  entered.^ 
The  proprietor,  whether  the  author  or  an  assignee,  cannot  take 
any  proceedings  in  respect  of  an  infringement  until  he  has  been 
registered.^  The  registration  must  be  in  the  name  of  the  pro- 
prietor and  not  of  his  nominee  or  agent.*  The  omission  to  register 
does  not  affect  the  copyright,  but  only  the  right  to  sue  for 
infringement.^ 

A  right  of  action  is  given  to  the  proprietor  in  any  Court  of  Piracy. 
Record  in  that  part  of  the  British  dominions  in  which  piracy  or 
infringement  of  his  copyright  in  any  book  is  committed ;  that  is 
to  say,  the  printing  or  causing^  to  be  printed,  for  sale  or  exporta- 
tion, without  his  consent  in  writing,  or  importing  for  sale  or  hire 
any  book  so  unlawfully  printed  from  parts  beyond  the  sea,  or 
knowingly  selling,  publishing,  or  exposing  for  sale  or  hire  or 
causing  the  same  to  be  done,  or  possessing  for  sale  or  hire  any 
book  so  unlawfully  printed  or  imported  without  such  consent.^ 
All  copies  unlawfully  printed  or  imported  are  to  be  deemed  the 
propeily  of  the  registered  proprietor  of  the  copyright,  who  may 
sue  for  and  recover  the  same  or  damages  for  the  detention  or 
conversion  thereof.® 

Copyright  being  the  sole  right  to  print  or  otherwise  multiply  Dramatiza- 
copies  of  a  book,  it  is  not  an  infringement  of  that  right  to  *^^^^  novel, 
dramatize  a  novel  or  story  and  to  cause  the  drama  to  be  publicly 
represented ;  but  if  the  dramatist  for  the  purpose  of  dramatiza- 
tion prints  or  otherwise  multiplies  copies  of  the  book,  or  copies  of 
the  play  which  contain  material  portions  of  the  book,  he  violates 
the  rights  of  the  author.^ 

All  actions  or  proceedings  for  any  offence  against  the  Copy-  Actions,  &c. 
right  Act,  1842,    must   be   commenced  within   twelve   calendar  jgfl't^b^.^^ 
months  next  after  the  offence  committed.^^   But  this  limitation  of  commenced 
time  is  not  to  extend  to  proceedings  to  obtain  copies  of  books  which,  months. 

*  5  &  6  Vict.  c.  45,  8.  11.  -•  PeUy  v.  Taylor,  [1897]  1  Ch.  465. 
^  5  &  6  Vict.  c.  45,  88. 13, 14,  20.    See  ^  ^^^  yict.  c.  45,  s.  24. 

Tkmnas  v.  Turner,  33  Ch.  D.  292  ;  and 

Hayward  v.  Lely,  56  L.   T.   418,  as  to  '  ^-^^'^  Directories  v.  Oavin,  [1902] 

new  editions ;  Henderson  v.  Maxwell,  4  ^  ^^'  ^^^• 

Ch.  D.  163,  as  to  magazines  ;    Johnson  T  b  kQ  Vict.  c.  45,  s.  15. 

V.  Newm,  [1894]  3  Ch.  663,  as  to  serials.  g  ^  ^  23. 

*  5  &  6  Vict.  c.  45,  8.  24 ;    Johnson  v.  «       ,             ^^    t^    -« 
A-^wnei,  [1894]  3  Ch.  663  ;  Liverpool,  de.  '   ^«^  ^-  Seehohm,  39  Ch.  D.  73. 
Assocn.  V.   Commercial,   dc.    Bureavx,  lo  5  &  6  Vict.  c.  45,  s.  26  ;  3  &  4  Will. 
[1897]2Q.  B.  1.  4,  c.  15,  s.  3. 
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Chap.  XV.    after  publication,  must  in  all  cases  be  delivered  for  the  use  of  the 
■  Library  of  the  British  Museum,  and,  after  demand,  for  the  use 

of  the  Bodleian  Library  at  Oxford,  the  Public  Library  at  Cam- 
bridge, the  Library  of  the  Faculty  of  Advocates  at  Edinburgh, 
and  the  Library  of  Trinity  College,  Dublin.^ 

It  is  expressly  enacted  that  all  copyright  shall  be  deemed  per- 
sonal propertj',  and  shall  be  transmissible  by  bequest,  or  in  case 
of  intestacy  shall  be  subject  to  the  same  law  of  distribution  as 
other  personal  property.^ 

By  the  Customs  Laws  Consolidation  Act,  1876,  it  is  prohibited 
to  import  into  the  United  Kingdom  : — 


Copyright 
is  personal 
property. 


Books  pro- 
hibited to  be 
imported. 
39  &  40  Vict, 
c.  36. 


Knowledge 
immaterial. 


II.  Lectures. 

5  &  6  Will  4, 
c.  65. 


**  Books  wherein  tlie  copyright  shall  be  first  subsisting,  first  composed 
or  written  or  printed  in  the  United  Kingdom,  and  printed  or  i-eprinted 
in  any  other  country,  as  to  which  the  proprietor  of  such  copyright  or 
his  agent  shall  have  given  to  the  Commissioners  of  Customs  a  notice 
in  writing,  duly  declared,  that  such  copyright  subsists,  such  notice  also 
stating  when  snch  copyright  will  expire."' 

The  Commissioners  are  to  cause  to  be  made,  and  publicly  ex- 
posed at  the  Customs  Houses  in  the  several  ports,  lists  of  all  books 
in  which  the  copyright  is  subsisting,  and  as  to  which  the  proprietor 
or  his  agent  has  given  notice  in  writing  accompanied  with  the 
prescribed  declaration.* 

In  an  action  for  piracy  it  is  not  generally  necessary  for  the 
plaintiff  to  aver  or  prove  that  the  defendant  knowingly  infringed 
the  plaintiff's  right,  which  does  not  depend  on  the  innocence  or 
guilt  of  the  defendant.^  There  are  some  exceptions,  as  in  sect  8 
of  51  &  52  Vict  c.  17,«  and  sect.  1  of  5  &  6  Will.  4,  c.  65. 

For  the  protection  of  authors  of  lectures  and  their  assigns 
against  the  publication  of  lectures  without  their  consent,  the  sole 
right  and  liberty  of  printing  and  publishing  lectures  was,  by  the 
statute  5  &  6  Wm.  4,  c.  65,  declared  to  belong  to  the  author  or 
his  assigns ;  and  penalties  were  imposed  upon  persons,  inclading 
the  printers  and  publishers  of  newspapers,  infringing  such  copy- 
right. Persons  having  leave  to  attend  a  lecture,  for  fee  or  other- 
wise, are  not  to  be  taken  to  have  leave  to  copy  or  pubUsh  the 
lectured     The  Act  does  not  extend  to  lectures,  of  the  deUveiy  of 


1  5  &  6  Vict.  c.  46,  88.  6—10,  26. 

-  lb.  8.  25. 

»  39  &  40  Vict.  c.  86,  s.  42. 

*  Ih.  88.  44,  45. 

*  Per  Wilde,  C.J.,  Lee  v.  Simpson^  3 


C.  B.  883 ;  Reade  v.  Conquest,  11  C.  B. 
N.  S.  492. 

•  Ante,  p.  250. 

'  5  &  6  Will.  4,  c.  65,  s.  8. 
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which  notice  in  writing  has  not  been  given  to  two  justices  within    Chap.  XY. 

five  miles  of  the  placeofdelivery  at  least  two  days  before  delivering 

the  same,  or  to  lectures  delivered  in  any  university  or  public  school 

or  college,  or  on  any  public  foundation,  or  by  any  individual  in 

virtue  of  or  according  to  any  gift,  endowment,  or  foundation  :  and 

the  law  relating  thereto  is  to  remain  the  same  as  if  the  Act  had  not 

been  passed.^ 

The  eflfect  of  the  statute  is  to  secure  their  right  of  property  to 
authors  of  lectures  and  to  persons  to  whom  the  right  has  been  sold 
or  conveyed,  notwithstanding  delivery,  upon  their  compliance  with 
certain  preliminaries.  Its  provisions  are  not  confined  to  cases  in 
which  the  right  would  have  been  protected  at  common  law,  but 
extend  to  many  cases  in  which,  according  to  that  law,  delivery 
would  have  been  equivalent  to  publication.^  But,  as  to  the  excep- 
tional cases,  there  is  a  reservation  of  such  common  law  right,  if 
any,  as  existed  before  the  Act;  and  it  has  been  held  that,  at 
common  law,  the  author  of  a  lecture  retains  a  right  of  property  in 
his  work  which  entitles  him  to  prevent  its  publication  by  others 
until  it  has,  with  his  consent,  been  communicated  to  the  public 
generally ;  but  that  upon  such  publication  being  made  his  right  of 
property  ceases  to  exist.^ 

It  is  not,  however,  every  kind  of  communication  which  will 
destroy  the  proprietary  right ;  for  the  author  may  communicate 
the  work  to  others  under  such  limitations  and  restrictions  as  not 
to  interfere  with  his  rights ;  in  which  case  the  retention  of  the 
right  depends  upon  its  being  either  matter  of  contract  or  an 
impUed  condition  under  which  the  communication  is  made ;  as 
where  it  is  by  a  university  professor  to  his  class.^ 

The  piracy  of  the  works  of  Hogarth  led,  it  is  said,*  to  the  m,  Engray- 

passing,  in  1735,  of  the  first  statute,  8  Geo.  2,  c.  13,  for  con-  ings,  etchings, 

^  .  .  .  prints,  litbo- 

ferring  on  the  inventor  and  designer  a  copyright  in  engravings,  graphs. 

etchings,  or  works  in  mezzo-tinto  or  chiaro-oscuro,  of  any  historical  8  Geo.  2, 

or  other  prints.   That  Act  was  extended  by  the  subsequent  statutes  ^*     ' 

of  1767,  1777,  and  1852,  the  joint  effect  of  which  is  to  secure  the  7  Geo.  8, 

copyright  or  sole  right  of  printing  and  reprinting  to  every  person  1*7  q^^^  3 

who  "invents  or  designs,  engraves,  etches,  or  works  in  mezzo-tinto  J.  57. 

15  &  lo  V  iCt. 


^  lb,  8.  5.  See  Nicols  v.  Pitman,  26  '  Caird  v.  Sime,  supra. 

Ch.  D.  374*  *  Copinger  on  Copyright,  398« 

^  Per  Lord  Watson,  Caird  v.  Sime,  12 
App.  Cas.  351. 


c.  12,  8. 14. 
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Chap.  XV.    or  chiaro-oscuro,  or  from  his  own  work,  design,   or  invention, 
"  causes  or  procures  to  be  designed,  engraved,  etched  or  worked  in 

mezzo-tinto  or  chiaro-oscuro,  any  historical  print  or  prints,  or  any 
print  or  prints  of  any  portrait,  conversation,  landscape,  or  archi- 
tecture, map,^  chart,  or  plan,  or  any  other  print  or  prints  whatso- 
ever, and  to  every  person  who  engraves,  etches,  or  works  in  mezzo- 
tinto  or  chiaro-oscuro,  or  causes  to  be  engraved,  etched,  or  worked, 
any  print  taken  from  any  picture,  drawing,  model,  or  sculpture, 
notwithstanding  such  print  has  not  been  graven  or  drawn  from 
his  own  original  design,'*^  including  ** prints  taken  by  lithography 
or  any  other  mechanical  process  by  which  prints  or  impressions  of 
drawings  or  designs  are  capable  of  being  multiplied  indefinitely."' 
Duration  of  The  term  of  copyright  under  these  Acts  is  twenty-eight  years 

enforcement,  from  first  publication.*  The  name  of  the  proprietor  must  on 
publication  appear  on  every  plate  or  print, ^  but  registration  is 
not  provided  for.  Any  offender  is  made  subject  to  penalties 
within  six  months  after  the  offence,^  and  to  damages  at  the  suit  of 
the  proprietor.^ 


c.  56. 


IV.  Sculpture.  The  first  Act  for  Protection  of  Copyright  in  Sculpture  was 
54  Geo.  3,  passed  in  1799,  "  for  encouraging  the  art  of  making  new  models 
and  casts  of  busts  and  other  things";^  but,  proving  ineffectual,  it 
was  in  1814  replaced  by  the  present  Sculpture  Copyright  Act.* 
By  that  Act  the  sole  right  and  property  of  all  new  and  original 
sculptures,  models,  copies,  and  casts  of  any  of  the  subjects  therein 
mentioned  belong  to  the  person  making  or  causing  the  same  to  be 
made  for  the  term  of  fourteen  years  from  "  first  putting  forth  or 
publishing "  the  same,  provided  that  the  proprietor's  name  and 
the  date  be  put  on  the  work  before  it  is  put  forth  or  pubUshed.' 

Any  person  who  makes,  imports,  or  sells  any  copies  of  works 
protected  by  the  Act  is  liable,  if  sued  within  six  months  of  the 
discovery  of  the  offence,^^to  pay  damages  to  the  proprietor  of  the 

^  Qicery  whether  these  Acts,  as  well  «  8  Geo.  2,  c  13,  s.  1 ;  7  Geo.  3,  c.  38, 

as  6  &  6  Vict.  c.  45  {anUy  p.  246),  apply      j^  q^ 

to  maps.     See  Stannard  v.  Lee,  6  Ch.  -  ,..  ^       „        ^«      ^     ^.  .  «,  it-  . 

o./»         J   cTi  ^       zr  low  '  17  Geo.  3,  c.  67.     See  24  &  25  Vict. 

346;  and  Stannard  v,  Hamson,  19  W.  »    •    ••     ^^  *■« 

R.  811.  c-  101- 

2  15  &  16  Vict.  c.  12,  8.  14,  preamble.  ^  33  Geo.  3,  c.  71. 

*  ^^'  »•  '^^'  9  54  Geo.  8,  c   66,  s.  1 ;  Britain  t. 

*  7  Gqo.  3,  c.  38,  8.  7. 

*  8  Geo.  2,  c.  13,  8.  1 ;  Graves  v.  Ash-  r^^"**'  ^^  ^-  ^'  ^^S- 
ford,  L.  H.  2  C.  P.  410.  ^^  lb.  s.  5. 
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wark,^  unless  he  has  by  deed  purchased  the  right  or  property  in    Chap.  XV. 
the  work  from  the  proprietor.-  " 

After  the  fourteen  years,  if  the  original  proprietor  is  still  living, 
the  copyright  is  to  return  to  him  for  a  further  term  of  fourteen 
years.^ 

Under  the  Designs  Act,  1850,*  the  proprietor  of  any  sculpture,  Registration. 
Ac.,  could  register,  and  then  recover  penalties  in  respect  of  the 
offences  above  mentioned;    but  that  Act  was  repealed  by  the 
Patents,  Designs  and  Trade  Marks  Act,  1888.^ 

The  proprietor  can  obtain  an  injunction  restraining  an  infringe- 
ment of  his  right.* 

The  last  of  the  fine  arts  to  obtain  the  protection  of  copyright  V.  Paintings, 
were  paintings,  drawings,  and  photographs,  by  the  Fine  Arts  Copy-  p^^g^hs. 
right  Act,  1862.7      Under  this  Act,  where  the  author  is  a  British  25  &  26  Vict, 
subject  or  resident  within  the  dominions  of  the  Crown,  the  right  is  c-  ^8- 
conferred  on  such  author  of  every  original  painting,  drawing,  and 
photogi-aph,®  made  either  in  the  British  dominions  or  elsewhere, 
and  not  sold  or  disposed  of  before  the  29th  July,  1862,  and  his 
assigns.'^    The  right  is  described  as  *'  the  sole  and  exclusive  right 
of  copying,  engraving,  reproducing  and  multiplying  such  painting 
or  drawing,  and  the  design  thereof,  or  such  photograph  and  the 
negative  thereof,  by  any  means  and  of  any  size,  for  the  term  of 
the  natural  life  of  the  author  and  seven  years  after  his  death.'*® 
This  copyright  extends  to  the  whole  of  the  United  Kingdom, 
but  not  to  any  part  of  the  British  dominions  outside  the  United 
Kingdom.^** 

If  a  painting,  drawing,  or  negative  of  a  photograph  is,  for  the 
first  time,  sold  or  disposed  of  after  1862,  or  is  made  for  another 
person  for  good  consideration,  the  person  selling,  disposing  of,  or 
making  the  same  does  not  retain  the  copyright  unless  it  is  ex- 
pressly reserved  to  him  by  a  written  agreement,  but  the  copyright 
belongs  to  the  vendee  or  assignee,  or  to  the  person  for  whom  it 

*  /&.  8.  3.  8  ^g  to  ^ho  ig  jjjg  «< author"  of  a 
'  ^*-  8.  <•  l>aintiDg,  drawing,  or  photograph,  see 
'  lb.  8.  6.     The  latter  part  of  this      Nottage  v.  Jackson,  11  Q.   B.  D.  «27  ; 

section  is  repealed  by  the  Statute  Law  Kenrick  v.  Lawrence,  25  Q.  B.   D.  99  • 

Revision  Act,  1873.  Melville  v.  Mirror  (7o. ,  [1895]  2  Ch.  531  • 

M3  &  14  Vict.  c.  104,  ss.  6,  7.  Ellis  v.  Marshall,  64  L.  J.  Q.  B.  757 '; 

*  46  &  47  Vict.  c.  67,  «.  113,  Sched.  8.  Boucas  v.  Cooke,  [1903]  2  K.  B.  227. 

^*  '(Cmi  r.  AUeHi,  65  L.  T.  785.  '  ^5  t  26  Vict.  c.  68.  s.  1. 

'  25  &  26  Vict.  c.  68,  88.  5,  6.  w  Graves  v.  Gorric,  [1903]  A.  C.  496. 
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Chap.  XV.    was  made ;  and  the  vendee  or  assignee  does  not  so  acquire  the 
^         copyright  unless  there  is  a  tvritten  agreement  to  that  effect.^ 

Photograpbe.  When  a  photographer  takes  a  photograph  at  the  request  of  the 
sitter  upon  the  ordinary  terms  of  payment,  the  copyright  in  the 
photograph  belongs  to  the  sitter,  who  can  multiply  copies  and 
prevent  the  photographer  from  selling  or  exhibiting  copies.^ 

Registration.  A  register  is  to  be  kept  at  Stationers'  Hall  of  every  copyright 
under  the  Act,  and  of  every  subsequent  assignment  of  it :  until 
registration  no  proprietor  is  entitled  to  the  benefit  of  the  Act,  and 
no  action  is  sustainable,  or  penalty  recoverable,  in  respect  of  any 
thing  done  before  registration.^  Registration  of  a  book  under  the 
Act  of  1842  is  not  registration  in  respect  of  drawings  in  the  books, 
if  the  copyright  in  the  drawings  is  not  vested  in  the  author  of  the 
book.* 

Piracy.  In  case  of  piracy  or  infringement  the  proprietor  of  the  copy- 

right may  recover  a  penalty  not  exceeding  lOi.  for  every  offence,' 
and  the  unlawful  copies,  &c,,  are  forfeited  to  him.**  Such  penalties 
and  forfeitures  may  be  enforced  by  action  or  by  summary  pro- 
ceedings.^ The  proprietor  may  also  sue  for  an  injunction,^  and 
for  damages.^ 

It  is  expressly  enacted  that  all  copyright  under  the  Act  is  to  be 
deemed  personal  estate,  and  shall  be  assignable  at  law ;  and  that 
every  assignment  and  every  licence  to  use  or  copy  by  any  means 
or  process  the  design  or  work,  subject  of  copyright,  must  be  by 
some  note  or  memorandum  in  writing  signed  by  the  proprietor  or 
his  agent  appointed  for  that  purpose  in  writing.*^ 

VI.  Designs.  In  1787  an  Act  ^^  was  first  passed  for  the  encouragement  of 
the  arts  of  designing  and  printing  linens,  cottons,  calicoes,  and 
muslins,  by  granting  the  sole  right  to  use  any  new  and  original 
pattern  for  printing  the  same  during  the  period  of  three  months. 
The  period  of  protection  was  subsequently  prolonged  ;  ^  and  the 


Personal 
property — 
assignment. 


1  25  &  26  Vict.  c.  68,  s.  1. 

3  Bmicaa  v.  Cooke,  [1903]  2  K.  B. 
227. 

»  25  &  26  Vict.  c.  68,  ss.  4,  6  ;  Tuck 
T.  Priester,  19  Q.  B.  D.  48,  629. 

*  PeUy  V.  Taylor,  [1897J  1  Ch.  465. 

»  Hildesheimer  v.  Faulkner,  [1901]  2 
Ch.  552. 

•  25  &  26  Vict.  c.  68,  ss.  6,  7, 10.  As 
to  what  is  a  piracy,  see  Hanfslaengl  v. 


Empire,  <frc.  Co.,  [1894]  2  Ch.  1 ;  Ha*/- 
staengl  v.  Baines,  [1895]  A.  C.  20. 

7  25  &  26  Vict.  c.  68,  s.  8. 

8  lb.  8.  9. 
»  lb.  8.  11. 

w  25  k  26  Vict.  c.  68,  s.  8.  SeeXwirfo* 
Printing  Alliance  v.  Cox,  [1891]  8  Ch. 
291  ;  PeUy  v.  Taylor,  [1897]  1  Ch.  4«5. 

"  27  Geo.  3,  c.  38. 

1=  29  Geo.  3,  c.  19  j  34  Geo.  8,  c  23 ; 
and  2  Vict,  c,  13. 
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principle  of  the  Act  was  extended  to   secure  to  proprietors  of    Chap.  XV. 
designs  for  certain  articles  of  manufacture  the  copyright  of  such  ' 

designs  for  a  limited  time.^  In  1842  a  consolidating  and  amend- 
ing Act  was  passed  for  the  protection  of  the  copyright  of  designs 
for  ornamenting  articles  of  manufacture,  and  the  prior  Acts  were 
repealed.^  This  Act,  with  the  subsequent  amending  Acts,  was 
repealed  by  the  Patents,  Designs  and  Trade  Marks  Act,  1883,*  46  &  47  Vict, 
under  which,  and  the  General  Kules  of  the  Board  of  Trade  there-  ^'  ' 
under,*  and  the  Amending  Acts  of  1885,  1886,  and  1888,^  the 
protection  to  the  proprietor  of  any  new  or  original  design  is  now 
regulated. 

For  the  purposes  of  the  Act  "  design,"  which  it  will  be  observed  "  Design." 

.  "copyright.'* 

IS  not  confined  to  designs  for  purposes  of  ornament,  and  **  copy- 
right "  therein  are  thus  defined* : — 

"  Design " '  means  any  design  applicable  to  any  article  of 
manufacture,  or  to  any  substance  artificial  or  natural,  or  partly 
artificial  and  partly  natural,  whether  the  design  is  applicable  for 
the  pattern/  or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  purposes,  and  by  whatever 
means  it  is  applicable,  whether  by  printing,  painting,  embroider- 
ing, weaving,  sewing,  modelling,  casting,  embossing,  engraving, 
staining,  or  any  other  means  whatever,  manual,  mechanical,  or 
chemical,  separate  or  combined,  not  being  a  design  for  a  sculpture, 
or  other  thing  within  the  protection  of  the  Sculpture  Copyright 
Act  of  the  year  1814. 

"Copyright"  means  the  exclusive  right  to  apply  a  design  to 
any  article  of  manufacture  or  to  any  such  substance  as  aforesaid 
in  the  class  or  classes  in  which  the  design  is  registered. 

"  Proprietor  "  is  defined  as  follows  ® : —  "  Proprietor." 

The  author  of  any  new  and  original  design*  shall  be  con- 
sidered the  proprietor  thereof,  unless  he  executed  the  work  on 
behalf  of  another  person  for  a  good  or  valuable  consideration,  in 
which  case  such  person  shall  be  considered  the  proprietor,  and 
every  person  acquiring  for  a  good  or  valuable  consideration  a  new 
and  original  design,  or  the  right  to  apply  the  same  to  any  such 
article  w  substance  as  aforesaid,  either  exclusively  of  any  other 
person  or  otherwise,  and  also  every  person  on  whom  the  property 
in  such  design  or  such  right  to  the  application  thereof  shall 

2  Vict  c.  17.  Me  &  47  Vict.  c.  57,  s.  60. 

^  5  &  6  Vict.  c.  100,  8.  1.  7  Heath  v.  HoUason,   [1898]   A.    C. 

M6  &  47  Vict.  c.  57,  8.  113.  .^^ 

*  lb.  s.m.  *^^- 

'  48  &  49  Vict.  c.  63  ;  49  &  50  Vict.          M6  &  47  Vict  c.  57,  s.  61. 

c.  37 ;  51  &  52  Vict  c.  50.  '  See  Le  May  v.  Welch,  28  Ch.  D.  24- 

O.P.P.  17 
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Chap.  XV.  devolve,  shall  be  considered  the  proprietor  of  the  design  in  the 

respect  in  which  the  same  may  have  been  so  acquired,  and  to  that 

extent,  but  not  otherwise. 

Begifltration.  On  application  by  or  on  behalf  of  any  person  claiming  to  be  the 
proprietor  of  any  new  or  original  design  not  previously  published 
in  the  United  Kingdom,^  made  in  the  prescribed  form  and  sent  to 
the  Patent  OflSce,  the  Comptroller  may  register  the  design.^  The 
application  must  contain  a  statement  of  the  nature  of  the  design, 
and  the  class  or  classes  of  goods  in  which  it  is  desired  that  it 
should  be  registered,^  and  be  accompanied  with  the  prescribed 
number  of  copies.*  Copyright  in  a  design  is  limited  to  the  class 
in  which  the  design  is  registered :  ^  but  the  same  design  may  be 
registered  in  more  than  one  class.  In  case  of  doubt  as  to  the  class 
in  which  it  ought  to  be  registered,  the  Comptroller  may  decide  the 
question ;  also  he  may,  if  he  thinks  fit,  refuse  to  register  any 
design,  subject  to  appeal  to  the  Board  of  Trade.*  The  Comptroller 
is  to  grant  a  certificate  of  registration  to  the  proprietor  of  the 
design  when  registered,  and  in  case  of  loss  of  the  original,  or  in 
any  other  case  in  which  he  deems  it  expedient,  he  may  grant  a 
copy  or  copies  of  the  certificate.^ 

Exhibitions.  The  exhibition  of  a  design  or  any  article  to  which  it  is  applied 
at  an  Industrial  or  International  Exhibition  certified  as  such  by 
the  Board  of  Trade,  or  the  exhibition  elsewhere  during  the 
Exhibition  without  the  privity  or  consent  of  the  proprietor,  or 
the  publication  of  a  description  of  a  design  during  any  snch 
Exhibition  will  not  prevent  the  design  from  being  registered,  or 
invalidate  the  registration  ;  provided  that  the  exhibitor  give  the 
Comptroller  notice  of  his  intention  to  exhibit,  and  the  application 
for  registration  is  made  within  six  months  from  the  date  of  open- 
ing of  the  Exhibition.®  This  protection  may  be  extended  by  His 
Majesty  by  Order  in  Council  to  any  Exhibition  held  out  of  the 
United  Kingdom,  which  order  may  also  provide  that  the  exhibitor 
shall  be  relieved  from  the  condition  as  to  notice,  absolutely  or  upon 
terms.' 


1  See  Blank  v.  FootmaUy  89  Ch.  D. 
678  ;  Be  Bach,  42  Ch.  D.  661 ;  Be 
Clarke,  [1896]  2  Ch.  38. 

«  46  &  47  Vict  c  57,  8.  47  (1),  (2). 
For  form,  see  Ist  Schedule. 

»  lb.  8.  47  (3).  See  Be  Bead,  42  Ch. 
D.  260  ;  Be  Bach,  ib,  661. 

« /(.  8.  48.    See  8.  52. 


'  Be  Bead,  supra, 

«  46  &  47  Vict  c.  57,  8.  47  (4),  (5), 
(6),  (7).  See  &  86,  as  amended  bj  &  25 
of  the  Act  of  1888. 

7  Ib,  8.  49. 

•  46  A  47  Vict  c  67,  8.  67. 

»  49  A  60  Vict  c  87,  s.  8. 
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In  place  of  the  periods  of  protection  varying,  as  formerly,    Cbap.  XV. 
according  to  the  class  of  goods,  the  copyright  in  a  registered  design  Daration  of 
now  extends  in  all  cases  to  one  period  of  five  years  from  the  date  copyright, 
of  registration.^ 

Before  delivery  on  sale  the  proprietor  must  cause  each  article  to 
be  marked  with  the  prescribed  mark,  denoting  that  the  design  is 
registered,  or  his  copyright  will  cease,  unless  he  shows  that  he  took 
all  proper  steps  to  ensure  the  marking  of  the  article.* 

The  copyright  will  also  cease  if  the  design  is  used  in  manu- 
facture in  any  foreign  country,  and  is  not  used  in  this  country, 
within  six  months  of  its  registration.^  This  provision  is  new,  and 
it  will  be  observed  that  it  is  not  confined  to  use  abroad  by  the 
proprietor. 

In  the  Begister  of  Designs  at  the  Patent  Ofiice  are  to  be  Registers, 
entered  the  names  and  addresses  of  proprietors  of  registered 
designs,  notifications  of  assignments  and  of  transmissions  of  regis- 
tered designs,  and  such  other  matters  as  may  from  time  to  time  be 
prescribed ;  and  the  register  will  be  prhnd  facie  evidence  of  the 
matters  entered  therein  under  the  Act.*  The  person  for  the  time 
being  entered  as  proprietor  has,  subject  to  the  provisions  of  the  Act 
and  to  any  rights  appearing  from  the  register  to  be  vested  in  any  other 
person,  power  absolutely  to  assign,  grant  licences  as  to,  or  otherwise 
deal  with,  the  copyright,  and  give  effectual  receipts  for  any  con- 
sideration therefor ;  provided  that  any  equities  may  be  enforced  as 
in  respect  of  any  other  personal  property,^  but  there  must  not  be 
entered  on  the  register  or  received  by  the  Comptroller  notice  of 
any  trust.* 

During  the  existence  of  copyright,  the  design  is  not  open  to  Inspection  of 
inspection,  except  by  the  proprietor,  or  a  person  authorized  in  ^^^^' 
writing  by  him  or  a  person  authorized  by  the  Comptroller  or  by 
the  Court  and  fmnishing  such  information  as  may  enable  the 
Comptroller  to  identify  the  design,  nor  except  in  the  presence  of 
the  Comptroller  or  his  officer,  and  on  payment  of  the  prescribed 
fee ;  and  the  person  making  the  inspection  may  not  take  a  copy 
of  the  design  or  any  part  of  it.^     When,  however,  the  copyright 

Me  4  47  Vict  c.  67,  s.  50  (1).  »  46  &  47  Vict.  c.  57,  s.  87,  amended 

'  i6. 8.  51.    For  instance  of  the  excep-  by  51  &  62  Vict.  c.  50,  s.  21. 

tioD,  see    WiUman  v.    Ojtpenhcim,   27  •  46  &  47  Vict.  c.  57,  s.  86. 

Ch.  D.  260.  7  46  &  47  Vict.  c.  67,  s.  62  (1),  subject 

'  ^.  8.  54,  to  the  exception  in  s.  6  of  the  Act  of 

*  lb.  8.  55.  1888. 

17  (2) 
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Chap.  ZV.  has  ceased,  the  design  is  to  be  open  to  inspection,  and  copies  may 
be  taken  by  any  person  on  payment  of  the  prescribed  fee,*  or 
certified  copies  obtained.^  Certified  and  sealed  copies  or  extracts 
of  or  from  the  register  are  to  be  received  in  evidence  without 
further  proof  or  production  of  the  originals.^  The  Court  may,  on 
the  application  of  any  person  aggrieved,  order  the  register  to  be 
rectified,*  and  the  Comptroller  may  correct  a  clerical  eiTor.^ 

On  the  request  of  any  person  producing  a  particular  design, 
with  its  mark  of  registration,  or  producing  only  its  mark  of 
registration,  or  furnishing  such  information  as  may  enable  the 
Comptroller  to  identify  the  design,  and  on  payment  of  the  fee,  the 
Comptroller  is  to  inform  him  whether  the  registration  still  exists, 
and  in  respect  of  what  class  or  classes  of  goods,  and  the  date  of 
registration,  and  the  name  and  address  of  the  proprietor.^ 
Piracy.  The  Act  makes  it  unlawful  for  any  person,  during  the  existence 

of  the  copyright,  without  the  written  consent  of  the  registered  pro- 
prietor, to  apply,  or  cause  to  be  applied,^ such  design,  or  any  fraudu- 
lent or  obvious  imitation  thereof,  in  the  class  in  which  the  design  is 
registered,  for  the  purposes  of  sale  to  any  article  ;  or  to  publish  or 
expose  for  sale  any  such  article  knowing  that  the  registered  pro- 
prietor has  not  consented.®  For  every  such  offence  the  pro- 
prietor may,  by  action,  recover  a  penalty  not  exceeding  50Z.  fi-om 
the  offender ;  ®  provided  that  the  total  sum  forfeited  in  respect  of 
any  one  design  shall  not  exceed  lOOZ.®  The  proprietor  may,  if  he 
so  elects,  sue  for  damages.^"  The  registered  proprietor  only  can 
sue  for  any  infringement." 

Any  person  who  describes  any  design  applied  to  any  article  sold 
by  him  as  registered,  which  is  not  so,  is  made  liable  for  every 
offence  on  summary  conviction  to  a  fine  not  exceeding  5i." 

VII.  Inter-  As   regards   literary   and   artistic   works   first  published  in  a 

^lonlS  ^      foreign  country,  certain  statutes,  styled  the  International  Copy- 
copyright,        right  Acts,^^  have  been  passed,  authorizing  His  Majesty  by  Order 
in  Council  to  direct  that  the  author  shall  have  copyright  in  the 


1  lb.  88.  62  (2),  56. 


lb.  8.  88. 
Jb.  8.  89. 
76.  8.  90. 
lb.  8.  91. 
lb.  8.  63. 
61  k  52  Vict. 
46  &  47  Vict. 


50,  8.  7. 
57,  8.  58. 


»  51  &  52  Vict,  c  50,  8.  7. 

10  46  &  47  Vict.  c.  67,  s.  59. 

"  JVoolley  V.  Broad,  [1892]  1  Q.  B. 
806. 

12  46  &  47  Vict.  c.  57,  s.  105. 

w  7  &  8  Vict.  c.  12;  15  &  16  Viot 
c.  12  ;  25  &  26  Viet.  c.  68,  s.  12 ;  88  k 
39  Vict.  c.  12. 
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same  during  the  period  specified  by  the  Order,  which  must  not  Chap.  XV. 
exceed  the  period  during  which  authors  of  the  like  works  first 
published  in  the  United  Kingdom  have  copyright.  In  September, 
1885,  an  International  Conference  was  held  at  Berne,  and  a  draft 
convention  agreed  to  for  giving  to  authora  of  literary  and  artistic 
works,  first  published  in  one  of  the  countries  parties  to  the  con- 
vention, copyright  in  such  works  throughout  the  other  countries 
parties  to  the  convention.  For  the  purpose  of  carrying  such 
convention  into  effect  in  His  Majesty's  dominions,  the  Inter- 
national Copyright  Act,  1886,  was  passed ;  ^  and,  on  November 
28th,  1887,  an  Order  in  Council  ^  was  issued  adopting  the  Berne 
convention,  which  Order  is  to  be  construed  as  if  it  formed  part  of 
the  Act  of  1886.^  That  convention  has  been  adopted  by  England, 
Belgium,  France,  Germany,  Italy,  Spain,  Switzerland,  Japan,  and 
some  other  less  important  states,  and  these  coimtries  form  what 
is  called  the  "  Copyright  Union."  *  Within  this  union  the  copy- 
right of  authors  belonging  to  any  one  of  these  countries  is  protected 
in  the  other  countries.  The  author  of  any  literary  or  artistic 
work,  first  produced  after  December  6th,  1887,  in  one  of  these 
coimtries,  if  he  is  a  citizen  of  one  of  them,  has  the  same  copyright 
within  the  British  dominions  as  if  the  work  had  been  first  produced 
in  the  United  Kingdom.^  No  greater  right  or  longer  term  of 
copyright  is,  however,  conferred  than  that  enjoyed  in  the  foreign 
country  in  which  such  work  was  first  produced.^  If  the  author  of 
a  work  so  produced  is  not  a  citizen  of  one  of  the  coimtries  of  the 
union,  the  copyright  belongs  to  the  publisher.^  The  Act  of  1886 
makes  the  Order  in  Council  retrospective,  but  not  so  as  to  affect 
any  rights  or  interests  arising  from  or  in  connection  with  any  work 
lawfiilly  produced  in  the  United  Kingdom  before  the  publication 
of  the  Order.®  Protection  is  also  given  in  respect  of  the  produc- 
tion or  importation  of  translations.^ 

Compliance  with  the  conditions  and  formalities  required  in  the  Registration, 
country  where  the  work  is  first  produced  gives  a  right  to  sue  for 


M9  &  50  Vict  c.  33.  [1895]  1  Q.  B.  347  ;  Baschet  v.  London 

-  Copinger,  App.  p.  cxxiii.  Co,,  [1900]  1  Ch.  73. 

'  S.  8  of  tlie  Order.  '  Berne    Convention,     Arts.     2,     3  ; 

*  Austria  and  Hungary  have  a  sepa-  Order,  s.  4. 

rate  convention.     In  the  United  States  ^  49  &  50  Vict.  c.  33,  s.  6.     See  Moul 

there  is  a  special  Act.  v.  Orocnings,  [1891]  2  Q.  B.  443  ;  Hanf- 

*  S.  3  of  the  Order.  staengl  v.  Ainerican  Tobacco  Co.,  supra. 

*  49  &  50  Vict.  c.  33,  s.  2  (3).     See  »  49  &   50  Vict.  c.   33,   s.  5  :  Berne 
Banfttaengl  v.  American   Tobacco  Co.,  Convention,  Arts.  5,  6. 
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infringement  in  this  country,  and  registration  in  this  country  is 
not  necessar3\i 

.  In  order  to  prevent  infringements  in  a  foreign  country  a  British 
author  must  take  proceedings  in  the  courts  of  that  country.^  A 
person  suing  in  this  country  to  prevent  infringement  of  a  foreign 
copjrright  must  show  that  he  is  entitled  to  protection  in  the  foreign 
country,  and  then  his  remedy  depends  on  the  law  of  this  country.* 
The  owner  of  the  British  copyright  in  a  book  first  published  in  a 
foreign  country  can  prevent  the  importation  into  Great  Britain 
of  copies  printed  in  that  foreign  country  by  the  proprietor  of  the 
copyright  there.* 

By  the  Act  of  1886  the  different  Copyright  Acts  already 
referred  to  were  made  to  apply  to  literary  or  artistic  works  first 
produced  in  a  British  possession  in  like  manner  as  they  apply  to 
a  work  first  produced  in  the  United  Kingdom,  and  registration  in 
accordance  with  the  law  of  such  possession  is  sufiicient.^ 


^  Hanfstacngl  v.  Ameincan  Tobacco 
Co.,  supra, 

2  Morocco  Bound  v.  Harris,  [1895]  1 
Ch.  635. 


'  Baschct  V.  London  Co.,  sup. 

*  Pitts  V.  George,  [1896]  2  Ch.  Z^. 

M9  &  50  Vict.  c.  33,  ss.  8,  9. 
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COMPANIES — SHARES — DEBENTURES DEBENTURE    STOCK. 

Lord  Lindley  defines  a  company  as  follows : — 

"  By  a  company  is  meant  an  association  of  many  persons  who  con- 


Chap.  XVL 


tribute  money  or  money's  worth  to  a  common  stock,  and  employ  it  in  Company 
some  trade  or  business,  and  who  share  the  profit  or  loss  (as  the  case  defined, 
may  be)  arising  therefrom.  The  common  stock  so  contributed  is 
denoted  in  money  and  is  the  capital  of  the  company.  The  persons 
who  contribute  it,  or  to  whom  it  belongs,  are  ineinhers.  The  proportion 
of  capital  to  which  each  member  is  entitled  is  his  share,  Shares  are 
always  transferable ;  although  the  right  to  transfer  them  is  often  more 
or  less  restricted."  * 

The  diflFerence  between  an  ordinary  partnership  and  a  company  Difference 
has  been  explained  by  James,  L.J.,  thus  :^  comp^*and 

"An  ordinary  partnership  is  a  partnership  composed  of  definite  *P*^^®"  P* 
individuals  bound  together  by  contract  between  themselves  to  con- 
tinue combined  ibr  some  definite  object,  either  during  pleasure  or 
during  a  limited  time,  and  is  essentially  composed  of  the  persons 
originally  entering  into  the  contract  with  one  another.  A  company  or 
association  (which  I  take  to  be  synonymous  terms)  is  the  result  of  an 
arrangement  by  which  parties  intend  to  form  a  partnership  which  is 
constantly  changing,  a  partnership  to-day  consisting  of  certain  members, 
and  to-morrow  consisting  of  some  only  of  those  members  along  with 
others  who  have  come  in,  so  that  there  will  be  a  constant  shifting  of 
the  partnership,  a  determination  of  the  old  and  a  creation  of  a  new 
partnership,  and  with  the  intention  that,  so  far  as  the  partners  can 
by  agreement  between  themselves  bring  about  such  a  result,  the  new 
partnership  shall  succeed  to  the  assets  and  liabilities  of  the  old  partner- 
ship. This  object,  as  regards  liabilities,  could  not  in  point  of  law  be 
attained  by  any  arrangement  between  the  persons  themselves,  unless 
the  persons  contracting  with  them  authorized  the  change  by  a  novation, 
or  unless,  by  special  provisions  in  Acts  of  Parliament,  sanction  was 
given  to  such  arrangements." 

It  will  be  observed  that  a  company  as  thus  defined  differs  from 
an  ordinary  partnership  in  that  any  member  of  the  company  can 


*  lindley  on  the  Law  of  Companies, 
p.  1.    See  Reg.  v.  Registrar  of  Ji.   St. 


Companies,  [1891]  2  Q.  B.  698. 
3  Smith  V.  Anderson,  15  Cli.  D.  273. 
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Chap.  XVI.  transfer  his  share  so  as  to  enable  the  transferee  to  take  his  place 
in  the  company,  whereas  in  an  ordinary  partnership  no  partner  is 
at  liberty  without  the  consent  of  all  the  other  partners  to  retire 
from  the  firm  and  substitute  another  person  in  his  place  as 
partner,  and  an  assignment  of  his  share  does  not  entitle  the 
assignee  to  become  a  partner.^ 

But  in  most  respects  an  unincorporated  company  may  be 
regarded  as  being  a  mere  private  partnership,  which,  in  English 
lawj^has  no  existence  as  a  legal  persona  distinct  fi-omthe  members 
of  the  firm.  Each  partner  is  the  agent  of  the  others  to  contract 
on  behalf  of  them  all  as  to  matters  within  the  scope  of  the 
business,^  and  creditors  contract  with  the  pai'tners  as  individuals. 
It  follows  that  every  member  of  an  unincorporated  company  is  at 
common  law  personally  liable,  as  a  partner,  without  limit,  for  the 
whole  of  the  debts  contracted  by  the  company  while  he  is  a 
member  {ante^  p.  10) ;  and,  as  between  the  members,  each  has  a 
right  to  make  his  co-partners  contribute  in  proportion  to  their 
shares  towards  the  payment  of  the  partnership  debts.*  But  at 
common  law  one  partner  could  not  sue  other  partners  for  con- 
tribution, and  in  the  case  of  unincorporated  companies  with  a 
large  number  of  members,  it  was  practically  impossible  to  obtain 
a  dissolution  or  winding-up  of  the  business  and  an  adjustment 
of  the  rights  of  the  members  inter  se^ 

It  has  been  said  that  unincorporated  companies  with  transferable 
shares  are  illegal  at  common  law  because  the  privilege  of  having 
transferable  shares  can  only  be  acquired  by  charter  or  statute.* 
A  great  authority  is,  however,  of  opinion  that  this  view  is  wrong, 
and  that  such  a  company  is  not  illegal  at  common  law,  unless  it 
can  be  shown  to  be  of  a  dangerous  and  mischievous  character 
tending  to  the  grievance  of  His  Majesty's  subjects.*  It  must  be 
remembered  that  the  formation  of  a  company,  association,  or 


^  Jffferys  v.  Smith,  3  Russ.  158  ; 
27  R.  R.  49  ;  Byrne  v.  lleid,  [1902]  2 
Ch.  785.     Lindley,  Partup.  336. 

2  In  Scotch  law  a  finn  or  partnership 
is  a  distinct  legal  j!/erwna.  See  Bell's 
Principles  of  the  Law  of  Scotland,  §  357, 
and  the  Partnership  Act,  1890  (53  &  54 
Vict.  c.  39),  s.  4  (2). 

3  Oakes  v.  Tvrquand,  L.  R.  2  H.  L. 
358,  per  Lord  Cranworth  ;  Ernest  v. 
Nicholls,  6  H.  L.  C.  401,  417,  per  Lord 
Wensleydale. 


*  Lindley,  Partnp.  370,  388  ;  Partner- 
ship Act,  1890,  8.  24. 

*  See,  c.g.t  Van  Sandau  v.  Moorty  1 
Russ.  441,  where  a  bill  was  filed  against 
nearly  300  defendants  ;  sec  the  obsenra- 
tions  of  Lord  Eldon,  C,  as  to  the  histoiy 
of  joint  stock  comimnies,  at  pp.  458 
ct  acq,,  and  470  et  seq, 

*  See  Duvergier  v.  Fellotrs,  5  Bing. 
267  ;  34  R.  B.  678  ;  BlwidellY,  WinMfr, 
8  Sim.  601 ;  42  R.  R.  242.  Lindley  on 
Companies,  180. 
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partnership  consisting   of  more  than  twenty   pei'sons  for  the  Chap.  XVL 
purpose  of  carrying  on  business  for  gain  is  prohibited  by  the 
Companies  Act,  1862,  unless  registered.^ 

On  the  other  hand,  a  corporation  is,  in  the  eye  of  the  law,  a  Corporation, 
person  distinct  from  the  "  corporators,"  i.(?.,  the  members  for  the 
time  being  of  the  corporation,  and  the  rights  and  obligations  of 
the  corporation  are  not  exerciseable  by  or  enforceable  against  its 
members ;  so  that  the  only  remedy  of  creditors  of  a  corporation  at 
common  law  is  against  the  property  of  the  corporation,  and  they 
have  no  rights  against  the  separate  properly  of  any  member  of  the 
corporation  as  such.^  Nor  can  a  member  of  a  corporation  sub- 
stitute another  person  as  a  corporator  in  place  of  himself  without 
authority  from  charter  or  statute.* 

At  common  law,  also,  every  association  of  persons  formed  in 
order  to  carry  on  and  share  the  profits  of  a  business  must  be 
either  a  partnership  or  a  corporation;*  there  is  no  tertium  quid 
such  as  the  modern  incorporated  joint  stock  company,  of  which 
the  individual  members,  though  liable  personally  for  debts  of  the 
company,  may  yet  be  liable  only  to  a  limited  amount,  and  not, 
like  ordinary  partners,  without  limit. 

A  corporation  ^  may,  at  common  law,  be  created  either  by  Royal 
Charter  or  by  Act  of  Parliament ;  but  the  Crown  could  not,  in 
creating  a  corporation,  impose  any  personal  liability  for  its  debts 
on  the  members  of  the  corporation  until,  in  1826,  a  statute 
empowered  it  to  do  so.* 

In  1834  the  Crown  was  enabled  by  statute^  by  means  of  letters  Companies 
patent  to  confer  on  a  company  certain  privileges,  such  as  the  right  patent, 
of  suing  and  being  sued  in  the  name  of  one  of  its  oflScers,  without 
incorporating  it :  and  this  may  still  be  done  under  the  Chartered 
Companies  Acts,   1887,®  which  repealed   both   the  Acts  above 
referred  to.      Thus   the  legislature   obviated  the   inconvenient 


*  25  &  26   Vict.   c.    89,    s.   4,  potty  ** Artificial  Persons"  in  Pollock  on  Con- 

P.275.  tract,  m  ci  seq, 

'  "A  corporation  is  a  legal  pa-soia  ^  See  awi^,  p.  131. 

jnst  as  much  as  an  individual ;  and,  if  a  "•  Macintyrc  v.  Connelly  1  Sim.  N.  S. 

man  trusts  a  corporation,  he  trusts  that  233. 

legal  persona^  and  must  look  to  its  assets  *  See,  as  to  corporations,  M.  L.  R.  P. 

for  payment-:   he  can  only  call    upon  83,  88 ;  and  Grant  on  Corporations, 

individual  members  to  contribute  in  case  ^  6  Geo.  4,  c.  91. 

the  Act  or  charter  has  so  provided  ;  "  per  ''  4  &  5  Will.  4,  c.  94. 

Ctve,  J.,   Re    Sheffield    Bdg.    Soc.,    22  »  7   Will.   4   &   1   Vict.   c.    73,  post, 

Q.  B.  D.  476.    See  the  discussion  of  p.  271. 
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Chap.  XVL  necessity  of  making  all  the  members  of  an  unincorporated  com- 

pany  parties  to  actions  by  or  against  the  company.* 

If  a  company  was  incorporated  by  special  Act  of  Parliament 
without  any  express  provision  as  to  the  liability  of  its  members, 
they  were  not  personally  liable  for  any  debts  of  the  company ; 
but  such  Acts  sometimes  provided  that  the  members  should  be 
liable  to  the  extent  of  the  amounts  unpaid  on  their  shares.^ 

An  Act  of  1844'  enabled  companies  to  obtain  a  ceiiificate  of 
incorporation  without  charter  or  special  Act,  and  by  an  Act  of 
1855^  they  might  be  incorporated  under  the  Act  of  1844  with 
limited  liability.  These  Acts  were  repealed  and  consolidated  with 
some  alterations  and  amendments  by  the  Joint  Stock  Companies 
Acts  of  1856  and  1857,^  which  are  now  replaced  by  the  Companies 
Act,  1862,^  and  subsequent  statutes. 

The  Act  of  1844  above  referred  to  did  not  provide  for  the 
dissolution  and  winding-up  of  joint  stock  companies;  but  in  the 
years  1848  and  1849  certain  statutes,  known  as  the  Winding-up 
Acts,^  were  passed  to  enable  shareholders  to  enforce  rateable 
contributions  inter  se ;  but  they  gave  no  power  to  creditors  to 
institute  winding-up  proceedings.  The  Act  of  1856,®  however, 
contained  provisions  as  to  winding-up  proceedings  on  petition  to 
the  Court  by  a  creditor  or  contributory  in  cases  where  it  was 
alleged  that  the  company  was  unable  to  pay  its  debts ;  and  in 
other  cases  on  petition  by  the  company  itself.  Under  the  previous 
Acts  "  the  course  which  a  creditor  was  to  take  in  order  to  enforce 
a  debt  or  demand  was  to  sue  the  incorporated  company  as  his 
debtor,  and,  having  recovered  judgment  against  that  body,  he  was 
in  the  first  instance  to  endeavour  to  levy  his  debt  b}'  an  execution 
against  it,  and  if  that  did  not  produce  sufficient  to  satisfy  him, 
then  he  was  entitled  to  issue  execution  against  any  shareholder, 
or,  within  certain  limits,  against  any  of  those  who  had  been 
shareholders  when  his  right  arose."  ^ 


1  Oakes  v.  Turquand,  L.  R.  2  H.  L. 
358. 

^  Lindley  on  Com|mnies,  4. 

»  7  k  8  Vict.  c.  110.  This  was  the 
first  general  Joint  Stock  Company  Act. 
In  the  same  year  the  7  &  8  Vict.  c.  113 
obliged  banking  companies  to  be  incor- 
porated by  charter  only.  See  the  sketch 
of  these  Acts  by  Lonl  Cranworth,  in 
L.  R.  2  H.  L.  359. 

-»  18  &  19  Vict.  c.  133. 


*  19  &  20  Vict.  c.  47  ;  20  &  21  VicU 
c.  14. 

«  25  &  26  Vict.  c.  89. 

Ml  &  12  Vict.  c.  45  ;  12  &  18  Vict, 
c.  108  ;  and  see  20  &  21  Vict  c  78 :  «11 
repealed  by  25  &  26  Vict  c  89,  s.  205. 

8  19  &  20  Vict.  c.  47,  ss.  69  d  uq.; 
repealed  by  25  &  26  Vict  c.  89,  s.  205. 

•  Per  Lord  Cranworth,  Oalfs  t.  Tut- 
qxmid,  L.  R.  2  H.  L.  361. 


Digitized  by 


Google 


COMPANIES SHARES — DEBENTURES — DEBENTURE    STOCK.  267 

The  most  important  classes  of  modern  companies  are — (1)  Joint  Chap.  XVL 
stock  companies,  incorporated  by  registration  under  the   Com-  comoanies 
panics  Act,  1862,*  the  name  and  objects  of  the   company,  the  under  Act  af 
amount  of  its  capital  divided  into  shares  of  a  certain  fixed  amount,  ' 

and  some  other  particulars  being  set  forth  in  a  memorandum  of 
association  signed  by  at  least  seven  subscribers ;  ^  and  (2)  com- 
panies {e.g.,  railway  companies),  incorporated  by  special  Acts  of 
Parliament  and  regulated  by  the  Companies  Clauses  Consolidation  —under  Com- 
Act,  1845,^  and  the  amending  Acts,*  which  set  forth  usual  pro-  Consolidation 
visions  formerly  inserted  in  special  Acts  incoi-porating  joint  stock  ^^^*  ^^*''- 
companies  for  the  execution  of  undertakings  of  a  public  nature, 
and  provide  that  such  provisions,  save  so  far  as  they  shall  be  ex- 
pressly varied  or  excepted  by  any  such  special  Act,  shall  apply  to 
the  company  incorporated  by  such  Act  and  to  its  undertaking,  so 
far  as  they  shall  be  applicable  thereto.^     The  special  Act  names 
the  amount  of  the  capital  of  the  company,  the  number  of  shares 
into  which  it  is  to  be  divided,  and  the  amount  of  each  share. 

The  word   "  capital,"   as    has    been    pointed    out  by    Lord  Capital. 
Lindley,^  is  used  in  many  senses,  the  idea  underlying  its  various 
meanings  in  connection  with  a  company  being  that  of  "  money 
obtained  or  to  be  obtained  for  the  purpose  of  commencing  or 
extending  a  company's  business,  as  distinguished  from  money 
earned  in  carrying  on  its  business."     So-called  borrowed  capital,  "  Loan 
or  "loan  capital,"  is  neither  more  nor  less  than  a  debt  from  the  ^^^ 
company  to  the  person  or  persons  who  lend  it. 

The  "  nominal  capital  "  of  a  company  is  the  sum  which,  by  the  *'  Nominal 
special  Act  or  charter,  or  memorandum  of  association,  or  other  ^^* 
instrument  by  which  the  company  is  constituted,  is  authorized  to 
be  raised  by  the  company,  and  it  is  generally  by  that  instrument 
divided  into  a  specified  number  of  shares,  each  share  being  of  a 
fixed  amount.     The  "  subscribed  capital"  or  **  issued  capital"   ** Subscribed 
consists  of  so  much  of  the  nominal  capital  as  is  subscribed  by  »*  issued 
persons  who,  by  agreeing  to  take  shares,  become  liable  to  pay  to  capital." 
the  company  the  amounts  for  which  those  shares  have  been  created.^ 
The  "  paid  up  capital "  consists  of  such  part  of  the  subscribed  *'  ^^^^'^JP 

*  25  &  26  Vict.  c.  89.  -  8  &  9  Vict.  c.  16,  s.  1. 

ag&s'v^^c.  16.  *  Lindley  on    Companies,    Bk.    III., 


^  26  *  27  Vict.  c.  118  ;  82  &  33  Vict.  Ch.  3,  s.  1 

.  48 ;  47  &  48  Vict.  c.  43  ;  51  &  52  Vict.  ;  p      ,, 
.  48 ;  62 1  53  Vict.  c.  37  ;  Wms.  P.  P. 

283.  Ch.  D.  424 


'•f.'  tl*  *^  V^''  '•  *l'    w^^'rt  '  Per  Fry,  L.J.,  lie  Almada  Co.,  38 

c.  48 ;  62 1  53  Vict.  c.  37  ;  Wms.  P.  P.  J»  » 
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Chap.  XVI.  capital  as  has  been  paid  to  the  company  or  credited  by  the  com- 
'  pany  as  paid^  in  respect  of  shares  allotted  and  issued  to  the  sub- 

scribers who  become  shareholders.^ 

Sometimes,  on  the  formation  of  a  company,  an  "  underwriting" 
agreement  is  entered  into,  that  is,  an  agreement  entered  into, 
before  the  shares  are  brought  before  the  public,  that  in  the  event 
of  the  public  not  taking  up  the  whole  of  them,  or  the  number 
mentioned  in  tlie  agreement,  the  underwriter  will,  for  an  agreed 
commission,  take  an  allotment  of  such  part  of  the  shares  as  the 
public  has  not  applied  for.* 

A  contract  to  take  shares  to  be  issued  by  a  company  is  consti- 
tuted by  an  application  to  the  company  for,  or  an  offer  to  take,  the 
shares,  accepted  by  an  allotment  of  shares  to  the  applicant ;  but 
there  is  no  complete  contract  until  the  fact  of  the  allotment  is 
communicated  to  the  applicant,*  for  the  acceptance  of  an  offer 
must  on  general  principles  be  communicated.^ 

The  natm-e  of  a  contract  to  purchase  shares,  already  issued  in 
a  going  company,  from  the  holder  of  the  shares  differs  from  that 
of  a  contract  to  purchase  goods  or  chattels.  It  is  in  effect  a 
contract  by  the  buyer  to  enter  into  a  partnership  already  formed, 
taking  his  share  of  past  liabilities  and  his  chance  of  future  profits 
or  losses.  He  has  not  bought  any  chattel  or  piece  of  property 
for  himself;  he  has  merged  himself  in  a  society,  to  the  property 
of  which  he  has  agreed  to  contribute  (to  the  amount,  if  any,  unpaid 
on  the  shares),  and  the  property  of  which,  including  his  own 
contributions,  he  has  agreed  shall  be  used  and  applied  in  a  par- 
ticular way  and  in  no  other  way.^ 

Shares  in  a  company  are  generally  issued  not  fully  paid  up, 
and  in  such  cases  the  unpaid  part  of  the  shares  has  to  be  paid 
when  demanded  or  **  called  up  '*  at  the  times  required  by  the 
constitution  of  the  company.     Moneys  so  payable  in  respect  of 


Contract  to 

purchase 

shares. 


"  Uncalled 
capital." 


1  See  'poHl,  pp.  284,  274. 

'^  As  to  the  weaDingof  **  subsciibing  " 
for  shares,  see  Arnisoii  v.  SmWi,  41  Ch. 
U.  348,  356 ;  and  as  to  the  meaning  of 
**  issued,"  see  BiisKs  VcufC,  9  Ch.  554. 

^  Per  Cotton,  L.J.,  £x  p,  Aiidabi,  42 
Ch.  D.  1,  6.  Sec  Shaw  v.  Bentlcy,  68 
L.  T.  812.     ^Qtpost,  p.  285. 

^  (Junns  Case,  3  Ch.  40  ;  Robinsoiis 
Case,  4  Ch.  322  ;  £x  p.  Hall,  63  L.  T. 
369.  See  Jlousehold  Ins.  Co.  v.  OraiU, 
4  Ex.  D.  216;  Truniaa'a  Ccuse,   [1894] 


3  Ch.  272  ;  He  Consort  Mines,  [1897] 
1  Ch.  575;  Re  London  Bank,  [1900] 
1  Ch.  220. 

*  Pollock,  Contr.  32  ;  per  Lonl  BUck- 
burn,  Brogden  v.  Met.  It.  Co.,  2  Ai>p. 
Cas.  691. 

*  Per  Cairns,  C,  HoukUwarth  v.  Ola*- 
goto  Bank,  6  App.  Cas.  324,  per  Lord 
Hatherley,  iO.  332,  per  Lord  BUckburo, 
ib.  337,  as  to  the  nature  of  a  coatrect  to 
take  shares. 
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shares  are  often  described  as  "  uncalled  capital,"  and,  when  pay-  Chap.  XVL 

ment  of  them  is  demanded  by  the  proper  authority,  as  "  calls."  ^ 

It  sometimes  happens  that,  when  the  shares  are  fully  paid  up,  they 

are  turned  into  "stock."-     The  distinction  between  shares  and  "Stock;* 

stock  is  that  shares  cannot  be  transferred  in  fractional  parts,  but 

stock  can.* 

WTien  the  original  shares  in  a  company  are  subscribed,  it  is  Scrip, 
the  practice  to  issue  to  each  subscriber  documents  called  "  scrip 
certificates,"  or,  for  brevity,  **  scrip,"  stating  that  he,  or  more 
commonly  **  the  holder  "  of  the  scrip,  is  entitled  to  so  many  shares 

on  which 1,  have  been  paid.     The  scrip  confers  on  the  person 

named  in  it  the  right  to  acquire,  but  does  not  impose  on  him  any 
obligation  to  accept  the  shares  ;  and,  as  a  general  rule,  the  scrip- 
holder  does  not  acquire  the  rights  of  a  shareholder,  until  his  scrip 
is  exchanged  for  shares.  In  some  few  companies  no  shares  are 
ever  issued,  and  the  scrip-holders  are  the  shareholders.  Such 
companies  are  called  "  scrip  companies."  * 

Piimd  facie  scrip  is  not  negotiable,  but  it  may  be  proved  to  be 
negotiable  by  mercantile  usa^e  in  any  particular  case  ;  and,  even 
if  it  is  not,  the  true  owner  may  by  his  own  conduct  preclude  him- 
self from  denying  that  it  is  transferable  by  delivery  to  a  bond  fide 
holder  for  value.^ 

In  the  absence  of  any  provision  for  management  of  a  company's  Management 
business,  it  would  seem  that  the  majority  of  its  shareholders  must  directors °^"" 
determine  how  it  is  to  be  conducted ;  ^  but  it  is  generally  pro- 
vided that  the  management  shall  be  entrusted  to  directors,  who 
are  the    servants,  not   of  individual    shareholders,  but   of  the 
company ;  ^  they  are  not  trustees  for  individual  shareholders.® 

A  company  which  is  neither  incorporated  nor  privileged  by 
the  Crown •  or  by  statute  is,  as  we  have  said,  substantially  a 

^  See  Lindley  on  Companies,  Bk.  III.,  *  See  ante,  p.l68.     Riimball  v.  Metro- 

Ch.  3,  s.  2  (1),  as  to  what  is  the  proper  politan  Bank,  2  Q.  B.  D.  194. 

authority ;  and  Re  Pyle  Works,  44  Ch.  «  Lindley  on    Companies,   Bk.   III., 

D.  583,  post,  p.  283,  that  it  is  a  matter  ph   i    «   i 

to  be  regulated  by  the  articles  of  asso-  •    »    •    • 

ciation  until  there  is  a  winding-up,  when  '  ^^-     ^s  to  the  position  and  func- 

the  hquidator  is  the  person  to  make  tio"s  ^^  directors,  see   Be   Faure  Co., 

callg.  40  Ch.  D.  141 ;  Be  Skarpe,  [1892]  1  Ch. 

•  See  Companies  Clauses  Consolidation      ^"' • 

Act,  1845  (8  &  9  Vict.   c.  16),  s.  61  ;  *  Percival  v.    WHght,  [1902]  2  Ch. 

Companies  Act,  1862,  s.  12.  421. 

*  See  Morriee  v.  Aylmer,  10  Ch.  148  ;  '  /.c,  companies  formed  under  7 
L.  K.  7  H.  L.  717.  Will.  4  &  1   Vict.   o.   73.      See  post, 

^  Lindley  on  Companies,  84.  p.  271. 
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Chap.  XVI.  pai'tnership  ;  but  an  incorporated  company  is,  in  a  legal  point  of 
view,  distinct  from  its  members,  and  its  existence  is  not  affected 
by  changes  among  them. 

The  history  of  the  law  relating  to  companies  will  be  found  in 
Lindley  on  Companies.^     We  shall  here  confine  our  attention  to— 

(1)  Cost-book  mining  companies ; 

(2)  Companies  constituted  by  letters  patent  under  the  Chartered 

Companies  Act,  1887 ;  ^ 

(3)  Companies  regulated  by  a  special  Act  of  Parliament  in- 

corporating the  Companies  Clauses  Consolidation  Act, 
1846 ;« 

(4)  Companies  regulated  by  the   Companies  Acts,   1862  to 

1900. 

Cost-book  (1)  Cost-book  mining  companies  are  partnerships,*  regulated  bv 

compani  .  ^j^^  general  law  of  partnership  except  so  far  as  that  law  is  excluded 
by  local  custom,  or  by  special  agreement  referring  to  and  embody- 
ing such  custom  ;^  and  except  that  any  partner  may  retire  at  any 
time  upon  the  terms  that,  if  the  company  is  solvent,  he  is  entitled 
to  receive  his  share  of  the  surplus  left  after  deducting  the  liabilities 
from  the  assets,  and  that,  if  it  is  insolvent,  he  pays  his  share  of  the 
liabilities  after  deducting  the  assets.®  Formerly  the  liability  of  a 
shareholder  who  had  retired  to  the  creditors  of  the  company  was 
the  same  as  if  the  company  had  been  an  ordinary  partnership;' 
but  by  the  Stannaries  Act,  1869,®  a  part  shareholder  of  a  company 
working  a  mine  within  the  Stannaries  of  Devon  and  Cornwall,  and 
subject  to  the  jurisdiction  of  the  Court  of,  or  within  the  cognizance 
of,  the  Vice-Warden,  is  not  liable  to  contribute  to  the  assets  of  tlie 
company  if  he  ceased  to  be  a  shareholder  two  years  before  the 
mine  ceased  to  be  worked  or  before  the  date  of  the  winding-up 
order. 

A  cost-book  company  is  formed  by  the  agreement  of  the  adven- 
turers, who  have  undertaken  to  work  a  lode,  to  share  the  adventure 
in  certain  proportions.      They  have  no  fixed  capital,  and  they 


1  Introduction,  p.  2.  *  Lindley  on  Companies,  Bk.  I.,  Ch. 

5  7  Will.  4  &  1  Vict.  c.  78.  4,  class  1. 

3  8  &  9  Vict.  c.  16.  •  Re  Fraiik  Mills  Mininff  Co,,  23  Ch. 

*  Kittow  V.  Liskeard  Unions  L.  R.  10  D.  52  ;  i2e  Protper  Co,,  7  Ch.  286. 

Q.  B.  7.     It  follows  that  each  share-  7  Tredwen  v.  B<mme,  6  M.  &  W.  461 ; 

holder  is  liable  for  all  the  debts  of  the  55  R.  R.  689  ;  Lanyon  v.  Smith,  8  B.  A 

company :  Peel  v.   Thomas,   15  C.  B.  S.  988. 

714.  •  32  &  88  Vict  c  19,  8.  25. 
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appoint  an  agent,  called  a  purser,  who  manages  the  mme.     The  Chap.  ZVL 
agreement,  the  receipts  and  expenditure  in  respect  of  the  mine, 
the  names  of  the  shareholders,  their  accounts  with  the  mine,  and 
transfers  of  the  shares,  are  entered  in  abook  called  the  "cost-book." 
The  rules  and  regulations  of  the  company  (if  any)  formerly  had  to  stannaries 
be  registered  at  the  office  of  the  registrar  of  the  Com-t  of  the  Vice-  ^"^ 
Warden  of  the  Stannaries.    *The  Stannaries  Court  was  abolished 
in  1896,  and  the  jurisdiction  transferred  to  the  County  Courts.- 

Transfers  of  shares  are  usually  eflFected  by  a  document  signed  Transfer  of 
by  the  transferor  or  transferee,  by  which  the  former  acknowledges  *  ^"^  ^"* 
that  he  has  made,  and  the  latter  that  he  has  accepted,  a  transfer 
of  the  shares  mentioned.     This  document  is  addressed  to  the 
purser,  and  on  being  sent  to  him  is  sufiScient  authority  to  him  to 
register  the  transferee  as  a  shareholder.* 

A  cost-book  mining  company  may  sue  for  unpaid  calls  in  the  Calls, 
name  of  the  purser  as  nominal  plaintiff  for  the  company.* 

(2)  By  an  Act  called  the  Chartered  Companies  Act,   1837,^  Companies 
power  was  given  to  the  Crown  to  grant  by  letter  patent  "  to  any  chartered 
company  or  body  of  persons  associated  together  for  any  trading  ^^J^^g!?* 
or  other  purposes  whatsoever,  and  to  the  heirs,  executors,  adminis- 
trator, and  assigns  of  any  such  persons,  although  not  incorporated 
by  such  letters  patent,  any  privilege  or  privileges  which,  according 
to  the  rules  of  the  common  law,  it  would  be  competent  to  His 
Majesty,  his  heirs  and  successors,  to  grant  to  any  such  company 
or  body  of  persons  in  and  by  any  charter  of  incorporation." 

It  was  also  provided  that  the  letters  patent  so  granted  might 
declare  that  all  suits  and  proceedings  by  or  against  the  company 
should  be  carried  on  in  the  name  of,  or  against  one  of,  the  two 
officers  appointed  to  sue  and  be  sued  on  behalf  of  the  company ;  • 
that  the  individual  liability  of  members  of  the  company  might  be 
limited  by  the  letters  patent  to  such  extent  per  share  as  should 
be  declared  in  the  letters  patent;^  that  every  such  company  should 

^  32  &  33  Yict.  c.  19,  8.  9  ;  as  to  the  Chancellor  made  thereunder  on  Deo.  16th, 

duty  of  the  purser  to  make  entries  in  the  1896  ;   W.  N.  1897,  p.  43. 

cost-book,  see  the  Stannaries  Act,  1887  ^  Toll  v.  Lee,  4  Ex.  230.     Probably  a 

(50  k  51  Vict.  c.  43),  8.  23.      The  office  transfer  by  parol  is  sufficient :  WaJUctr  v. 

of  the  rejpatrar  has  been  abolished  by  Barllttt,  18  C.  B.  845. 

orderof  the  Board  of  Trade,  March  22nd,  '•  Stannaries  Act,  1869  (32  k  38  Vict 

1897.    See  Lmd(m  Gazette,  March  23rd,  c.  19),  s.  13  ;  ReNance,  [1893]  1  Q.  B.  590. 

1897,  p.  1677.  »  7  WiU.  4  &  1  Vict.  c.  73,  s.  2. 

^  Stannaries  Court  Act,  1896  (59  A  60  <  7d.  8.  3. 

Vict  c  45,  8.  1),  and  order  of  the  Lord  ^  lb.  s.  4. 
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Chap.  XVL  be  entered  into  by  a  deed  of  partnership  or  agreement  in  writing, 
in  which  the  number  of  shares  should  be  specified,  also  the  names 
or  styles  of  the  company  and  of  its  members,  its  business,  and 
the  principal  or  only  place  of  carr}'ing  it  on ;  ^  that,  on  the  transfer 
by  deed  or  writing  of  any  share,  notice  in  writing  should  be  given 
to  the  company  by  the  transferee  ;^  that  no  transferee  shoold  be 
entitled  to  recover  any  share  in  the  profits  until  the  transfer 
should  be  registered;^  that  a  person  ceasing  to  be  a  member 
should  continue  liable  as  a  member  until  a  return  of  the  transfer 
or  other  fact  whereby  he  ceased  to  be  a  member  should  be  regis- 
tered ;*  that  judgments  against  the  officer  of  the  company  might 
be  enforced  against  past  and  present  members,  but,  in  case  the 
liability  of  the  members  was  restricted,  only  as  against  any 
member  to  the  amount  remaining  unpaid  on  his  share.^ 

(3)  Where  a  company  is  incorporated  by  a  special  Act  of 
Parliament,  the  members  of  the  company  are  not  partners,  and 
their  liability  in  respect  of  the  debts  of  the  company  depends 
upon  the  provisions  of  the  special  Act.  In  the  absence  of  express 
provision,  as  we  have  observed  above,  the  members  are  not 
peraonally  liable  for  the  debts  of  the  company,  except  in  respect 
of  moneys  unpaid  on  their  shares.*  It  is  the  practice  to  incor- 
porate the  Companies  Clauses  Consolidation  Acts,  1845  to  1889" 
(sometimes  with  variations  or  exceptions),  in  the  special  Act. 

The  Companies  Clauses  Consolidation  Act,  1845,  assumes  that 
the  company  is  incorporated  by  a  special  Act  by  which  the  amount 
of  nominal  capital  and  the  number  and  amoimts  of  the  shares  are 
prescribed.  The  Act  provides  that  the  shares  are  to  be  numbered 
regularly  from  one  upwards,  so  that  each  share  shall  be  distin- 
guished by  its  own  number.®  The  company  is  to  keep  a  book 
called  the  "  Register  of  Shareholders,"  authenticated  by  the 
common  seal  of  the  company,®  containing  the  names  and 
additions  ^°  of  the  shareholders,  the  number  of  shares  to  which 
each  is  entitled,  the  distinguishing  numbers  of  the  shares  and  the 


Companies 
incorporated 
under  special 
Acts. 


Companies 
Clauses  Con- 
solidation 
Act,  1845. 


Register  of 
shareholders 


1  7  Will   4  &  1  Vict.  c.  73.  s.  6. 

2  S.  9. 

'  S.  20. 

*S.  21. 

»  S.  24. 

«  See  post,  p.  274. 

7  8  &  9  Vict,  c    16  ;  26  &  27  Vict. 


c.  118 ;  32  &  33  Vict.  c.  48;  51  &  52 
Vict.  c.  48  ;  and  52  &  53  Vict.  c.  87. 

«  Act  of  1845,  8.  6. 

•  Where  the  register  is  contained  in 
several  volumes,  it  suffices  if  the  seal  is 
affixed  to  the  last  of  them  only ;  Kni^t 
V.  G,  y.  IL  Co,,  1  Macq.  112. 

1"  Elpk  Introd.  61. 
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amount  of  the  subscriptions  paid  on  them.^  The  register  of  share-  Chap.  XVI. 
holders  is  primd  facie  evidence  against  a  person  registered  in  it 
as  a  shareholder  that  he  is  such  in  fact.®  On  demand  of  any 
shareholder,  and  on  payment  of  a  small  fee,  the  company  is 
required  to  deliver  to  him  a  certificate  of  membership,  which  is 
primd  facie  evidence  of  his  legal  ^  title  to  the  shares  mentioned  in 
it.*  By  issuing  a  certificate,  the  company  may  be  estopped  from 
denying  the  title  of  the  person  therein  named  to  the  shares.^ 

It  should  be  observed  that  a  person  may  be  a  shareholder  Register  not 
though  his  name  be  not  on  the  register  of  shareholders,  as  where  conclusive, 
the  special  Act  names  him  as  a  director  and  requires  each  director 
to  hold  shares ;  *  and  that  if  the  name  of  a  person  is  improperly 
put  on  the  register,  the  onus  lies  on  him  of  showing  that  he  is 
not  a  shareholder,  which  he  can  do  by  showing  that  his  name  was 
placed  on  the  register  without  his  express  or  implied  authority  J 
On  the  one  hand,  a  person  who  is  bound  to  accept  shares  may  be 
registered  as  a  shareholder,®  and,  on  the  other  hand,  a  person 
whose  name  is  registered  as  a  shareholder  does  not  become  a 
shareholder  unless  he  is  also  entitled  to  a  share  in  the  company.^ 
But,  where  a  person  has  been  put  on  the  register,  the  company 
have  no  right  to  strike  him  off  imless  they  can  show  proper 
grounds  for  so  doing.' 

Where  the  register  is  incorrect,  the  company  can  be  compelled 
by  mandamus  or  injunction  respectively  to  insert  the  name  of  a 
person  who  has  a  right  to  be  on  the  register,^^  or  to  strike  out  the 
name  of  a  person  who  has  been  improperly  placed  on  it.^^ 

The  shares  are  transferable  by  deed,  which  may  be  in  the  form  Transfer  of 
prescribed  by  the  Act  or  to  the  like  effect,  and  must  be  delivered  *  ^'^* 
to  the  secretary  of  the  company,^^  who  keeps  it  and  enters  a 
memorial  in  a  book  called  "the  Eegister  of  Transfers."^*    In 


^  Act  of  1845,  8.  9.  7  Lindley  on  Companies,  Bk.  I.,  Ch. 

^  lb,  8.  28.  2,  s.  3. 

*  Shropshire   Union  R,  Co.   v.  Beg,,  '  Midland  Great    Western  R.  Co.  v. 
L  R.  7  H.  L.  496.  Gordon,  16  M.  &  W.  804. 

*  Act  of  1845,  88.  11,  12.  »  Wardy.  S.  E,  R,  Co,,  2  E.  &  E.  812. 

*  Balkit  Co,  v.    Tomkin^oUy  [1891]  2  ^®  Reg,  v.  Shropshire   Union  R,  Co,, 
Q.  B.  614 ;  [1893]  A.  C.  396  ;  post,  p.  282.  L.  R.  8  Q.  B.  420. 

*  Portal  V.  Emmens,  1  C.  P.  D.  201,  "  Eustace  v.  DMin  Trunk  R.  Co.,  6 
664 ;  Isaacs'  Case,  [1892]  2  Ch.  158  ;  see  Eq.  182. 

^Wolverhampton Water  Co,v,  Hawkesford,  ^^  Nanney  v.  Morgan,  37  Ch.  D.  346  ; 

«C.  B.  N.  S.  336,  7  ib.  796,  11  ib.  456  ;  Roots  v.  Williamson,  38  Ch.  D.  485,  494. 

i2«  S.  London  Fish  Market  Co,,  39  Ch.  ^'  Act  of  1845,  ss.  14,  15  ;  Naancy  v, 

D.  324,  337  ;  post,  p.  290,  Morgaii,  37  Ch.  D  346 

G.P.P.  18 
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Chap.  irVX  cases  where  the  interest  in  any  share  is  transmitted  owing  to  the 
'  death  or  bankruptcy  of  a  shareholder  (formerly  by  the  marriage 

of  a  female  shareholder),  or  by  any  other  lawful  means,  the 
transmission  is  to  be  authenticated  by  a  declai*ation  made  in  the 
prescribed  manner  and  left  with  the  secretary,  who  is  to  enter 
the  name  of  the  person  entitled  by  such  transmission  on  the 
register  of  shareholders.^ 

The  company  is  not  bound  to  see  to  the  execution  of  any  trust, 
whether  express,  implied  or  constructive,  to  which  any  of  the 
shares  may  be  subject.^ 

It  should  be  noted  that  companies  to  which  the  Companies 
Clauses  Acts  of  1868  and  1869*  are  applicable,  may  issue  fully 
paid-up  stock  or  shares  at  a  discount  for  cash  or  other  considera- 
tion, though  the  directors  may  be  personally  liable  if  they  do  so 
without  necessity.* 

The  creditors  of  a  company  governed  by  the  Companies  Clauses 
Acts  are  not  entitled  to  proceed  against  the  shareholders  personally 
if  payment  can  be  obtained  from  the  company,^ 

Where  execution  is  issued  against  the  property  of  the  company, 
and  "there  cannot  be  found  sufficient^  whereon  to  levy  such 
execution,"  execution  may  be  issued  against  any  shareholder  to 
the  amount  unpaid  on  his  shares,^  even  though  he  is  not  registered 
as  a  shareholder,®  on  the  creditor  obtaining  a  scire  facias^  or 
leave  to  issue  execution. ^^ 

(4)  Companies  incorporated  under  special  Acts,  and  regulated, 
as  above  described,  by  the  Companies  Clauses  Acts,  must  be 
carefully  distinguished  from  joint  stock  companies  incorporated 
by  registration  under  the  Companies  Act,  1862,  and  regulated  by 
that  Act  and  subsequent  Acts,  which  we  now  proceed  to  consider. 

The  Companies  Act,  1862,^^  repealed  the  Joint  Stock  Companies 


Trusts. 


Issue  of  fully- 
paid  stock  at 
a  discount. 


Remedy  of 
creditors  of 
company. 


The  Com- 
panies Acts, 
1862  to  1900. 


1  Act  of  1845,  ss.  18,  19.  See  as  to 
the  position  of  executors  or  administra- 
tors of  a  shareholder,  Barton  v.  AT.  Staff. 
R  Co.,  38  Ch.  D.  458 ;  Barton  v.  L,  dt 
N.  W,  R,  Co.,  24  Q.  B.  D.  77. 

'  Act  of  1845,  8.  20. 

3  27  &  28  Vict.  c.  118,  s.  21 ;  32  &  33 
Vict.  c.  48,  ss.  5,  6,  7. 

<  Webb  V.  Shropshire  R.  Co.,  [1893] 
3  Ch.  307,  329 ;  Statham  v.  Brighton  Co., 
[1899]  1  Ch.  199. 


^  Lindley  on  Companies,  Bk.  II.,  Ch. 
6,  s.  2. 

«  Rastrict  v.  Derbyshire  R.  Co.,  9  Ex.  1 49. 

"  8  &  9  Vict.  c.  16,  8.  86.  Lindley  on 
Companies,  Bk.  II.,  Ch.  6,  s.  2. 

8  Portal  y.  Emmens,  I  C.  P.  D.  201, 
664.     Ante,  p.  273. 

»  Hitchins  v.  Kilkenny,  dx.  R.  Co.,  10 
C.  B.  160.  As  to  scire  facias,  see  anUy 
p.  155. 

w  R.  S.  C.  Ord.  XLIL,  r.  23. 

"  25  &  26  Vict.  c.  89. 
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Act,  1844,^  and  fifteen  other  Acts  passed  in  that  and  subsequent  Chap.  XVL 
years  for  the  regulation  and  winding-up  of  joint  stock  companies, 
including  banking  companies.^  It  has  been  amended  by  the 
Companies  Act,  1867,^  the  Joint  Stock  Companies  Arrangement 
Act,  1870,*  the  Companies  Act,  1877,^  the  Companies  Act,  1879,* 
the  Companies  Act,  1880,7  the  Companies  Act,  1883,^  the  Com- 
panies Act,  1886,*  the  Preferential  Payments  in  Bankruptcy  Act, 
1888,^®  the  Companies  (Memorandum  of  Association)  Act,  1890," 
the  Companies  (Winding-up)  Act,  1890,^  the  Directors'  Liability 
Act,  1890,^  the  Companies  (Winding-up)  Act,  1893,^*  the  Prefer- 
ential  Payments  in  Bankruptcy  Act  Amendment  Act,  1897,"  the 
Companies  Act,  1898,^^  and  the  Companies  Act,  1900,^^.  These 
Acts  are  generally  referred  to  as  the  Companies  Acts,  1862 
to  1900. 

The  Companies  Act,  1862,^  forbids  the  formation  of  a  company,  Registnction 
association,  or  partnership,  consisting  of  more  than  ten  persons,  "^^^^^'y- 
for  the  purpose  of  carrying  on  the  business  of  banking,  and  of  more 
than  twenty  for  the  purpose  of  carrying  on  any  other  business  for 
gain,  unless  it  is  registered  under  that  Act,  or  incorporated  by  Act 
of  ParUament  or  letters  patent,  or  is  a  mining  company  within  the 
Stannaries. 

"  The  Act  was  intended  to  prevent  the  mischief  arising  from  Object  of  the 
large  trading  undertakings  being  carried  on  by  large  fluctuating 
bodies,  so  that  persons  dealing  with  them  did  not  know  with  whom 
they  were  contracting,  and  so  might  be  put  to  great  diflSculty  and 
expense,  which  was  a  public  mischief  to  be  repressed."^^  "  The 
object  of  the  Act  was  that  commercial  associations  or  companies 
consisting  of  more  than  twenty  members  should  be  registered,"^ 


Acts. 


1  Ante,  p.  266.  i«  61  &  62  Vict.  c.  26. 

=  25  &  26  Vict.  c.  89,  a.  205,  Sched.  ^7  63  &  64  Vict.  c.  48. 

ni.  18  26  &  26  Vict.  c.  89,  8.  4.     See  12.  v. 

*  30  &  31  Vict.  c.  131.  Tankard,  [1894]  1  Q.  B.  548.    Insurance 
"*  33  &  34  Vict.  c.  104.  companies  are  also  regulated  by  the  Life 

*  40  *  41  Vict.  c.  26.  Assurance  Companies  Acts,  1870  to  1872 

*  42  &  43  Vict.  c.  76.  (33  k  34  Vict  c.  61  ;  34  &  35  Vict.  c.  58 ; 
'  43  Vict  c.  19.  35  &  86  Vict.  c.  41). 

'  46  &  47  Vict  c.  28.  w  Per  James,  L. J.,  Smith  v.  Anderson, 

»  49  A  50  Vict.  c.  23.  15  Ch.  D.  273  ;  see  Crowtlier  v.  Thorley, 

»  51  k  52  Vict  c  62.  60  L.  T.  43  ;  Be  Siddall,  29  Ch.  D.  1  ; 

"  53  4  54  Vict.  c.  62.  and,  for  examples  of  illegal  associations, 

"  53  &  54  Vict.  c.  63.  Jennings  v.  ffaminoiid,  9  Q.  B.  D.  226  ; 

"  53  &  54  Vict  c.  64.  Shaw  v.  Benson,  11  Q.  B.  D.  563 

1*  56  A  57  Vict  c  68.  ^  PerJessel,  M.R.,  Be  Padstow  Assocn., 

^*  60  Vict  c.  19.  20  Ch.D.  145. 

18   (2) 
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Chap.  XVI.  and  to  clothe  a  large  partnership  with  something  in  the  shape  of  a 

corporate  capacity.^ 
^  h™  w^^**  ^^        "^^^   ^^^  applies   not   only  to  companies   formed   under  it,* 
apply.  but   also,  in  part,  to  companies  existing  before  the  Act  which 

were   formed    or   registered    under    the    repealed    Joint    Stock 
Companies  Acts,*  or  formed  in  pursuance  of  letters  patent  or 
of  Acts    of  Parliament,  or   working   mines   in    the    Stannaries 
jurisdiction,  or  otherwise  duly  constituted  by  law,  and,  as  regards 
winding-up,  may  apply  to  any  partnership,  association,  or  com- 
pany (except  railway  companies  incorporated  by  Act  of  Parlia- 
ment), consisting  of  more  than  seven  members,  and  not  registered 
under  the   Act.^      Any   company   capable   of    being  registered 
under  the  Act  may   be  registered   for   the   purpose   of    being 
wound  up.^ 
Memorandum       Under  the  Act  seven  or  more  persons  associated  for  any  lawful 
t>i  aifflocia  ion.  p^j.pQgg  may,  by  subscribing  their  names  to  a  memorandum  of 
association  and  registering  it  (and  also  the  articles  of  association, 
if  any),  form  an  incorporated  company  with  or  without  hmited 
liability.^    The  memorandum  must  contain  the  prescribed  state- 
ments,^ of  which  the  most  important  are  the  objects  for  which 
the  company  is   to   be  established,  for   thereby  are   its  powers 
limited,®  and  whether  the  liability  of  its  members  is  limited,  and 
to  what  extent^ 
Registration.         Upon  registration  being  duly  made,  the  registrar  of  joint  stock 
companies  certifies  that  the  company  is  incorporated,  and  in  the 
case  of  a  limited  company  that  the  company  is  limited,  and  fbm 
the  date  of  incorporation  mentioned  in  the  certificate  ^^  the  sub- 
scribers of  the  memorandum  of  association,  together  with  such 
other  persons  as  from  time  to  time  become   members  of  the 
company,  become  a  body  corporate  by  the  name  contained  in 


1  Per  Giffard,  L..T.,  lU  General  Co.  of  •  Act  of  1862,  as.  6,  17,  18, 
Land  Credit,  5  Ch.  377.  7  /j.  gg.  8,  9,  10. 

2  See   Parts  I.  to  IV.  of  the  Act  of  *  See  per  Ld.  Caims  in  Ashbury  Co. 
1862.  V.  Riche,  L.  R.  7  H.  L.  668 ;    AsMntn 

s  Part  VI.  of  Act  of  1862.  v.  Watson,  30  Ch.  D.  876.    Bat  this  is 

^  Actofl862,  Part  VIII.,  88. 199— 204.  now  subject  to  the  powers  of  altentioii 

*  Ih,  8. 180  ;  Jte  Northumberland  BanJk  in  the  memorandum  given  by  the  Com- 

2  De  G.  &  J.  357  ;  Liverpool  Bank  v.  panics    (Memorandum    of   Association^ 

Mellor,  3  H.  &  N.  561  (both  cases  on  the  Act,  1890  (53  k  54  Vict  c  62).    Sw 

repealed  Acts).    See  Beg.  v.  Registrar  of  post,  p.  283. 

Joint  Stock  Companies,  [1891]  2  Q.  B.  •  Act  of  1862,  as.  8,  9,  10. 

598.  ^°  Act  of  1900,  s.  1  (8),  (4). 
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the  memorandum,  having  perpetual  succession  and  a  common  seal,^  Chap.  XVI. 
with  power  to  hold  lands.^ 

The  certificate  of  the  registrar  in  respect  to  any  association 
is  conclusive  evidence  that  all  the  requisitions  of  the  Act  in 
respect  of  registration  and  of  matters  precedent  and  incidental 
thereto  have  been  complied  with ;  ^  and  that  the  association  is  a 
company  authorized  to  be  registered  and  duly  registered  under 
the  Acts.* 

If  the  requirements  of  the  statute  have  been  complied  with,  the  "  One  man 
company  becomes  a  valid  legal  corporation  having  a  legal  existence 
apart  from  the  individual  shareholders ;  and  this  is  so,  although 
there  may  be  but  seven  shareholders,  all  members  of  one  family, 
and  the  company  has  been  formed  for  the  purpose  of  taking  over 
and  carrying  on  the  business  of  one  of  the  seven  shareholders  who 
holds  nearly  all  the  shares.^ 

The  extent  of  the  liability  of  the  members  of  a  company  under  Liability  of 
the  Act  must  be  defined  by  the  memorandum.  It  may  be  un- 
limited, in  which  case  the  company  is  called  an  unlimited  company, 
or  it  may  be  limited  either  to  the  amount,  if  any,  unpaid  on  the 
shares,  when  it  is  called  a  company  limited  by  shares,  or  to  such 
amount  as  the  members  may  undertake  by  the  memorandum  to 
contribute  to  the  assets  of  the  company  in  the  event  of  its  being 
wound  up,*  in  which  case  it  is  called  a  company  **  limited  by 
guarantee.'*  No  company  having  the  liability  of  its  members 
limited  by  letters  patent  or  Act  of  Parliament  can  register  as  an 
unlimited  company,  or  as  a  company  limited  by  guarantee ;  ^  and 
a  company  whose  capital  is  not  divided  into  shares  of  a  fixed 
amount  or  held  and  transferable  as  stock  cannot  register  as  a 
company  limited  by  shares.®  It  should  be  added  that  an  unlimited 
company  may  limit  its  liability  on  a  contract  by  expressly 
stipulating  that  the  funds  only  of  the  company  shall  be  answer- 
able, and  that  no  member  shall  be  liable  beyond  the  amount 

^  Astothe  seal,  see  Act  of  1862,88.41,  3  Act  of   1862,  8.  18.    See  Oakes  v. 

42,  55 ;  and  27  &  28  Vict  c  19   (the  Turquand,  L.  K  2  H.  L.  354. 

Companies  Seals  Act,    1864),   enabling  *  Aclofl900,  s.  1  (1),  (4). 

companies  to  have  official  seals  for  use  in  ,  Satoinoii  v.  Salarnon  <L'  Co.,  [1897] 

business  in  foreign  countries.    As  to  a  ^  q^  22. 

seal  affixed  without  authority,  see  Staple  \  ^^^  ^^  ^g^2,  s.  7  ;  see  s.  38.  Baird's 

'=  Act 'oJ'lL,  8.  18.    As  to  the  effect  ''^\  ^^^^  ^^  ^^^'^'^  ^^    '^«''^^^' 

of  incorporation,  see  per  Lindley,  L.J.,       ^^  ^'  ^'  ^'  ^'  '^''• 
'viByhope  Co.  v.  Foyer,  7  Q.  B.  D.  498.  «  lb.  as.  179  (1),  181. 
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Chap.  XVI. 
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Articles  of 
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of  his  share  ;  and  that  an  unlimited  company  may  register  as  a 
limited  company.^ 

By  the  Companies  Act,  1867,  it  has  been  provided  that,  in  cases 
where  the  liability  of  the  members  is  limited,  that  of  the  directors 
or  managers,  or  managing  director,  may  be  unlimited.^ 

By  the  same  Act  any  association  about  to  be  formed  asahmited 
compan}',  if  it  proves  to  the  Board  of  Trade  that  it  is  formed  for 
the  purpose  of  promoting  commerce,  art,  science,  religion,  chant}', 
or  any  other  useful  object,  and  that  it  is  the  intention  of  such 
association  to  apply  the  profits,  if  any,  or  other  income  of  the 
association,  in  promoting  its  objects,  and  to  prohibit  the  payment 
of  any  dividend  to  the  members  of  the  association,  may  be  regis- 
tered with  limited  liability  without  the  addition  of  the  word 
"limited  "  to  its  name.^ 

If  a  company  carries  on  business  when  the  number  of  ita 
members  is  less  than  seven  for  a  period  of  six  months  after  tlie 
number  has  been  so  reduced,  every  person  who  is  a  member 
of  the  company  during  the  timQ  that  it  carries  on  business  after 
such  period  of  six  months,  and  is  cognizant  of  the  fact  that  it  is  so 
carrying  on  the  business  with  fewer  than  seven  members,  will  be 
severally  liable  and  may  be  separately  sued  for  the  payment  of  the 
whole  debts  of  the  company  contracted  during  such  time.* 

In  the  case  of  a  company  limited  by  shares,  the  memorandum 
of  association  may  be,  and,  in  the  case  of  a  company  limited  by 
guarantee  or  unlimited,  it  must  be,  accompanied  by  articles  of 
association  signed  by  the  subscribers  to  the  memorandum,  prescrib- 
ing regulations  for  the  company.^  In  the  former  case,  if  the  memo- 
randum is  not  accompanied  by  articles,  or  in  so  far  as  the  articles 
do  not  exclude  or  modify  the  regulations  in  Table  A.  in  the  first 
schedule  to  the  Act  of  1862,  such  regulations,  so  far  as  applicable, 
are  to  be  the  regulations  of  the  company.* 

The  function  of  the  articles  of  association  is  to  regulate  the 
administration  and  internal  affairs  of  the  company. 

The  memorandum  of  association  "  is,  as  it  were,  the  charter,  and 
defines  the  limitation  of  the  powers  of  the  company.  With  regard  to 
the  articles  of  association,  these  articles  play  a  part  subsidiary  to  the 
memorandum.    They  accept  the  memorandum  of  association  as  the 

1  Act  of  ]  879  (42  k  43  Vict.  c.   76)  *  Act  of  1862,  s.  48. 
and  see  Act  of  1862,  as.  179,  180. 

2  30  &  31  Vict.  c.  131,  ss.  4—8.  *  lb.  s.  14. 
•  lb,   8.   23.     He  St.  Hildas  College, 

[1901]  1  Ch.  556.  «  2b.  s.  15. 
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charter  of  the  company,  and,  so  accepting  it,  the  articles  proceed  to  Chap.  XVI. 

define  the  duties,  the  rights,  and  the  powers  of  the  governing  body  

as  between  themselves  and  the  company  at  large,  aud  the  mode  and 
form  in  which  the  business  of  the  company  is  to  be  carried  on,  and  the 
mode  and  form  in  which  changes  in  the  internal  regulations  of  the 
company  may  from  time  to  time  be  made."^ 

In  respect  of  all  matters  which  the  Act  requires  to  be  in  the 
memorandum,  the  articles  cannot  be  looked  at  in  order  to  modify  the 
memorandum  which  is  the  dominant  instrument.-  In  respect, 
however,  of  matters  not  required  by  law  to  be  stated  in  the  memo- 
randum, the  memorandum  and  articles,  being  contemporaneous 
documents,  may  be  read  together ;  and,  if  they  can  be  read  in  two 
ways,  the  construction  will  be  preferred  which  renders  them  con- 
sistent, and  if  one  is  clear  and  the  other  ambiguous,  the  first  will 
be  used  to  interpret  the  second,^ 

As  to  matters  within  the  powers  of  the  company,  the  company  Resolutions. 

is,  generally  speaking,    bound   by  an  ordinary  resolution   of  a 

majority   of  members    present   at  a   duly   convened  meeting;* 

and  an  ordinaiy  resolution  may  be  that  of  a  simple  majority  of 

those  present,  unless  the  regulations  of  the  company  prescribe 

otherwise.     In  some  cases,  either  by  statute  or  under  the  articles 

of  association,  **  extmordinary  "  or   **  special "  resolutions  ai-e 

necessary. 

A  special  resolution  is  one  passed  by  a  majority  of  not  less  than  "  Special 
.1.        ^        1        i.    ,  t  /.  1  resolution." 

three-fourths  of  the  members  present  m  person  or  by  proxy  at  a 

meeting,  aud   confirmed   by  a  simple  majority  at  a  subsequent 

meeting  held  not  less  than  fourteen  days  nor  more  than  one 

month  after  the  first  meeting.^ 

An  ** extraordinary**  resolution  is  a  resolution  which  is  passed  Extraordi- 
in  such  a  manner  as  would,  if  it  had  been  confirmed  by  a  subse-  ^^  ^^  ^' 
quent  meeting,  have  constituted  a  special  resolution.^ 

The  regulations  or  articles  of  association  may,  subject  to  the  Alteration  of 
provisions  of  the  Act  and  of  the  memorandum,  be  altered  or 
added  to  by  special  resolution.'^     Thus  a  company  may  by  special 


articles. 


^  Per  Ld.    Cairns,   Ashhiry    Co.   v.  *  N.  W.  Transporlatimi  Co,  v.  Beatty, 

JiuJu,  L.   R.   7   H.   L.  668;   aud  see  12  App.  Cas,  593. 
Guinness  v.  Laitd  Corp,  of  Ireland.  22 

Cli.  D.  349.  *  Act  of  1862,  s.  51. 

*  Per  Boweu,  L.J.,  Guinness  v.  Land  •  S.  129. 

Corp.  of  Ireland,  22  Ch.  D.  381.  7  s.  50.     Malleson  v.  Nat,  Insurance 

'  Per  Jessel,  M.R.,  He   Phoenix,  d-c.  r,r.r...   ,  r>v,   onn      a      r 

SUel  Co.,  44  L.  J.  Ch.  683  ;  lU  Pylc  <^<^'P'>  t^^^^^   ^  ^^'  200.     See  James  v. 

Works,  44  Ch.  D.  534.  Bucna  Ventura  Co.y  [1896]  1  Ch.  450. 
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Prospectus. 


Directors. 


Chap.  XVL  resolution  alter  its  articles  so  as  to  enable  the  directors  to  increase 
capital  by  issuing  preference  shares,  though  neither  the  articles  nor 
memorandum  authorize  any  preference  among  shareholders.^  A 
company  cannot  contract  itself  out  of  this  statutory  right  to  alter 
its  articles.- 

It  is  usual  on  the  formation  of  a  compan}^  or  on  the  issue  of 
further  capital,  to  issue  a  prospectus.  A  prospectus  must  be 
signed,  dated,  and  registered.^  It  must  state  all  the  prescribed 
particulars,  which  include  the  names  and  addresses  of  vendors  of 
property  to  the  companj^  and  the  price,  the  dates  and  parties  to 
all  material  contracts ;  and  full  particulars  of  the  interest  of  evei}- 
director  in  the  promotion  of  or  the  property  to  be  acquired  by  the 
company.* 

Ordinary  administrative  matters  are  transacted  by  the  directors.* 
If  they  exceed  their  authority  their  acts  may  bind  the  company 
in  favour  of  third  parties;^  and  they  may  be  ratified  by  a 
majority  of  the  members  of  the  company,^  on  the  ground  that  in 
matters  of  internal  management  the  proper  tribunal  to  decide 
disputes  is  a  general  meeting  of  the  shareholders.  But  if  acts  of 
the  directors  are  ultra  vires  of  the  company  itself,  they  do  not  bind 
the  company,  and  the  unanimous  consent  of  all  the  members 
cannot  validate  them,  and  any  one  dissentient  shareholder  may 
take  proceedings  to  restrain  such  acts.® 

Directors  are  in  some  respects  in  the  position  of  trustees  for  the 
company,^  and  may  be  made  liable  to  account  for  any  benefit 
obtained  by  themselves  or  for  any  loss  accruing  to  the  company 
through  any  breach  of  their  trust.^°  Under  the  Companies  (Wind- 
ing-up) Act,  1890,"  a  director  or  other  officer  of  a  company  which 


Breach  of 
trust  by 
directors. 


*  Andrews  v.  Gas  Meter  Co.,  [1897]  1 
Ch.  361,  overruling  Uiitton  v.  Scarhoro' 
Hotel  Co.y  2  Dr.  &  Sm.  521.  See  Brilish 
and  American  Corp.  v.  Couper,  [1894] 
A.  C.  399,  417. 

5  Allen  V.   Gold  Reefs,  [1900]  1  Cli. 
656  ;  Punt  v.  Syinons,  [1903]  2  Ch.  506. 
3  Act  of  1900.  8.  9. 

*  lb,  8.  10. 

*  Lindley  on  Companies,  Bk.  II.,  Ch. 
2,  s.  1. 

«  Re  Bank  of  Syi-ia,  [1900  J  2  Ch.  272, 
[1901]  1  Ch.  115. 

'  See  Foss  v.  Harhottle,  2  Hare,  461  ; 
62  R.  R.  185  ;  Re  London  Investment 
CVi>.,[1896]2Ch.  860. 


*  Salmnons  v.  Laing,  12  Bear.  339; 
Hop^  V.  International  See.,  4  Ch.  D.  327 ; 
Hoole  V.  G.  W,  R.  Co.,  3  Ch.  262.  See 
notes  to  Collins  v.  Blantem,  1  Sm.  L  C. 
392—396. 

»  Re  Faure  Electric  Co. ,  40  Ch.  D.  141 ; 
Sheffield  Society  v.  Aizletcood,  44  Ch.  D. 
462 ;  Re  Sliarpe,  [1892]  1  Ch.  154.  See 
North-  Wc8t  Transportation  Co.  v.  Realty, 
12  App.  Cas.  689  ;  Lagunas  Co.  t. 
Lagunat  Synd.,  [1899]  2  Ch.  392. 

1"  Re  Sharpe,  sup.  ;  Re  Lands  Allot. 
Co.,  [1894]  1  Ch.  616  ;  Birsc/te  v.  Sims, 
[1894]  A.C.  664  ;  Alexander  x.  Atttmatie 
Co.,  [1900]  2  Ch.  56. 

"  53  &  54  Vict.  c.  63,  s.  10. 
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is  being  wound  up  may  be  ordered  by  the  Court  to  repay  money  Chap.  XVL 
or  restore  property  which  he  has  misapplied  or  retained,  or  for         ^ 
which  he  has  become  liable  or  accountable.^ 

The  rule  is  that  nothing  connected   with  internal  disputes  Actions  by 

between  the  shareholders  is  to  be  made  the  subject  of  an  action  by  ^gj^t    ^" 

some  one  shareholder  on  behalf  of  himself  and  others,  unless  there  directors  or 

com  DftD  V 

be  something  illegal,  oppressive,  or  fraudulent — unless  there  be 
something  tdtra  vires  on  the  part  of  the  company  qud  company,  or 
on  the  part  of  the  majority  of  the  company,  so  that  they  are  not  fit 
persons  to  determine  it  ;^  but  that  every  litigation  must  be  in  the 
name  of  the  company  if  the  company  really  desire  it,^  subject  to 
certain  exceptions,  as  where  a  fraud  is  committed  by  persons  who 
cancommandamajority  of  votes,  in  which  case  the  minority  can  sue.^ 

The  shares  or  other  interest  of  any  member  are  personal  estate,  shares. 
transferable  as  provided  by  the  regulations  of  the  company ;  and  Transfers, 
each  share,  where  the  capital  is  divided  into  shares,  must  be 
distinguished  by  its  appropriate  number.*  The  names  of  every 
member  must  be  registered.^  It  will  be  observed  that  transfer  is 
not,  as  under  the  Companies  Clauses  Consolidation  Act,  required 
to  be  by  deed.^ 

The  following  are  the  regulations  in  Table  A.  of  the  Act  of  1862 
as  to  transfer : — 

Art.  8.  **  The  instroment  of  transfer  of  any  share  in  the  com- 
pany shall  be  executed  both  by  the  transferor  and  transferee,  and 
the  transferor  shall  be  deemed  to  remain  a  holder  of  such  share 
nntil  the  name  of  the  transferee  is  entered  in  the  register  book  in 
respect  thereof." 

Art.  10.  "The  company  may  decline  to  register  any  transfer  of 
shares  made  by  a  member  who  is  indebted  to  them."' 

The  directors  of  a  company  are  entitled  to  a  reasonable  time  for 
considering  every  transfer  before  they  register  it.®     They  may 


1  Seei2e  New  Mashonaland  Co.,  [1892]  »  Act  of  1862,  ss.  23,  25,  26,  35  ;  and 

3  Ch.  577  ;  He  Kingston  Co.  (No.  2),  see  30  &  31  Vict.  c.  131,  s.  26. 

[1896]  1  Ch.  331  ;  Dorey  v.  Cory,  [1901]  .  g^^                273. 

A.C.  477.    See /xw^,  p.  294.  '* 

'  Per   James,    L.J.,    MacDoxigall   v.  '  As  to  the  sufficiency  of   this,   see 

Gardiner,  1  Ch.  D.  13,  21.  Buckley's  Compauies  Acts,    517  ;    and 

'  Per  Jessel,  M.R.,*ifa5a7i  v.  Harris  Palmer's  Company  Precedents,  vol.  1, 

11  Ch.  D.    107  ;    Spokes  v.    Grosvenor  ^^1'     ^^  *^  priorities  between  several 

BoUl  Co.   [18971  2  Q.  B.  124.  I>ersons  claiming  title  to  shares  regis- 

*  Act  of  1862,  s.  22  ;  and  see  s.  24.  ^^^^^  "*  ^^^  °*™®  ^^  ^  *'"^  person,  see 

See.  as  to  the  rights  of  the  transferee,  -*^^*  ^-  -^'^^   IVestem  Bk„  [1891]  2 

SocUU  Qi^Urale  v.  Tramways  Unim  Co.,  ^^-  ^^^' 

1*  Q.  B.  D.  451,  per  Lindley,  L.  J.  ^  ji^  Q^tos  Co.,  [1893]  1  Ch.  618. 
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Leeman*8 
Act,  1867. 


Alteration 
of  capital 
or  name. 


refuse  to  register  a  transfer   for   sufficient  reason,^   or  without 
giving  reasons  if  they  act  bond  fide.^ 

If  a  com  pan}'  registers  a  forged  transfer,  it  can  be  compelled  to 
re-register  the  true  owner  of  the  shares  ;^  and  the  company  maybe 
liable  to  compensate  the  innocent  transferee  if  he  has  altered  his 
position  on  the  faith  of  a  certificate  issued  to  him.*  The  company 
will  be  estopped  from  denying  the  title  of  a  transferee  from  a 
person  to  whom  it  has  issued  a  share  certificate,  and  will  be  hable 
in  damages  for  refusal  to  register  such  transferee.^ 

By  the  Forged  Transfers  Acts,  1891  and  1892,®  a  company  has 
power  to  pay  compensation  out  of  its  funds  for  any  loss  arising 
from  a  transfer  of  shares  in  pursuance  of  a  forged  transfer. 

In  order  to  prevent  contracts  for  the  sale  and  purchase  of  shares 
and  stock  in  joint  stock  banking  companies,  of  which  the  sellers 
are  not  possessed,  or  over  which  they  have  no  control,  an  Act, 
commonly  called  Leeman's  Act,  was  passed  in  1867,^  making  void 
all  such  contracts  which  do  not  specify  the  distinguishing  numbers 
of  such  shares  or  stock,  or,  if  there  are  no  distinguishing  numbers, 
the  person  or  persons  in  whose  name  or  names  the  same  then  stand 
registered.  Dealers  on  the  Stock  Exchange  have  disregarded  this 
Act  as  impracticable,  at  the  risk  of  incurring  personal  liability ; 
but  it  has  been  held  that  the  usage  of  the  Stock  Exchange  to  dis- 
regard the  Act  is  unreasonable,  and  not  binding  on  strangers  who 
do  not  know  of  such  usage ;  ®  and,  by  disregarding  the  Act,  a 
stockbroker  may  render  himself  liable  for  a  breach  of  duty  in  not 
making  a  valid  contract.^ 

If  authorized  by  its  regulations  as  originally  framed,  or  as 
altered  by  special  resolution,^^  any  company  limited  by  shares  may 
modify  the  conditions  contained  in  its  memorandum  of  association, 
so  as  to  increase  its  capital  by  the  issue  of  new  shares,  or  to 
consolidate  and  divide  its  capital  into  shares  of  larger  amount,  or  to 
convert  its  paid-up  shares  into  stock,  or,  subject  to  tlie  approbation 
of  the  Board  of  Trade,  to  change  its  name.^^     Under  the  Acts  of 


^  Maynard  v.  Consolidated  Kent  Corp,, 
[1903]  2  K.  B.  121. 

2  JRe  Coalpm-t  China  Co.,  [1895]  2  Cli. 
404. 

»  Barton  v.  L.  <(?  N,  W,  M,  Co.,  38 
Ch.  D.  144,  149. 

*  Balkis  Co.  v.  Tomkinson,  [1891]  2  Q. 
B.  614;  [1893]  A.  C.  896;  Dixony.  Keniia- 
xvay,  [1900]  1  Ch.  838.  See  George 
WhUechurchv.Cavanagh,\\9^2'\K.Q.l\1. 


*  Re  Ottos  Co.,  sup, 
«  64  &  65  Vict.  c.  43  ;  55  &  56  Vict 
c.  36. 

7  30  &  31  Vict  c.  29. 

8  Perry  v.  Banvett,  15  Q.  B.  D.  38S ; 
Seymour  v.  Bridge,  14  Q.  B.  D.  460. 
See  Boring  v.  Davis,  32  Ch.  D.  625. 

»  ^''eilson  v.  James,  9  Q.  B.  D.  546. 
w  Act  of  1862,  ss.  50,  51. 
»  lb.  S8.  12,  13. 
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1867  and  1877/  such  companies  may  reduce  their  capital,  subject,  Chap.  XVI. 
except  in  the  case  of  a  reduction  by  cancellation  of  unissued  shares,^ 
to  confirmation  by  the  Court ;  and  imder  the  Act  of  1867  they 
may  divide  their  capital  or  any  part  of  it  into  shares  of  smaller 
amount  than  is  fixed  by  the  memorandum  of  association.^ 

The    Companies  (Memorandum   of  Association)    Act,  1890,*  Companies 
enables  any  company  registered  under  the  Companies  Acts'^   to  Jium  of  asso- 
alter  its  memorandum  of  association  (or  deed  of  settlement)  by  a  f^^^^^^  ^^^' 
special  resolution,  subject  to  confirmation  by  an  order  of  the  Court. 
Alterations  may  be  made  with  respect  to  the  objects  of  the  com- 
pany, so  as  to  carry  on  its  business  more  economically  or  more 
efficiently ;  or  to  attain  its  main  purpose  by  new  or  improved 
means  ;  or  to  enlarge  or  change  the  local  area  of  its  operations ;  or 
to  carry  on  some  business  which  may  conveniently   or  advan- 
tageously be  combined  with  the  business  of  the  company ;  or  to 
restrict  or  abandon  any  of  its  objects.* 

The  Act  of  1862  does  not  provide  for  the  making  of  calls ;  Calls. 
that  is  left  to  the  articles  of  association  or  regulations  of  the 
company^  The  power  to  make  calls  may  be  vested  in  a  general 
meeting  of  the  company ;  but  it  is  usually  given  to  a  quorum  of 
the  directors.  By  the  Act  of  1867,®  a  company  may,  if  authorized 
by  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution,  arrange,  on  the  issue  of  shares,  for  a  difference  between 
the  holders  of  the  shares  in  the  amount  and  time  of  payment  of 
calls;  and  may  accept  payment  in  advance  of  calls,  and  pay 
dividends  on  such  payments.®     The  articles  of  a  company  usually 

provide  that  the  shares  of  members  not  paying  calls  shall  after 

notice  be  forfeited.^® 

MO  &  31   Vict.   c.  131,  ss.   9—20  ;  *  For  observations  on  this  Act,   see 

and  40  &  41  Vict  c.  26.     See  Bannatyne  Be  GovcnimeiUs  Stock  Co.,  [1891]  1  Ch. 

T.  Direct  Spanish  Co.,  34  Ch.  D.  287;  649;  and  for  instances  of  its  application, 

1^  Direct  Spanish    Co,,   ib,    307  ;    Be  see  Be  Foreign  and  Colonial  Co,,  [1891] 

Pinkney  Co.,  [1892]  3  Ch.  125  ;  British  2  Ch.  395  ;  Be  Indian  Extracting  Co,, 

and  American  C<yrp,  v.  Couper,  [1894]  [1891]  8  Ch.  538  ;  Be  Alliance  Marine 

A.  C.  399;    Be  Colmer,   [1897]  1  Ch.  Co,,  [1892]  1  Ch.  300;  Be  Beversionary 

524  ;  Ladies*  Dress  Assoc,  v.  Pulhrook,  Soc.,  [1892]  1  Ch.  615  ;  Be  Oovemments 

[1900]  2  Q.  B.  876  ;  i2c  Anglo-French  Stock  Co,    (No.  2),  [1892]  1  Ch.  597  ; 

Co.,  [1902]  2  Ch.  845.  Jte  National  Boiler  Co,,  [1892]   I   Ch. 

=  40  &  41  Vict.  c.  26,  s.  5."  ^06  ;  Be  Fraser,  Ld.,  (1903)  W.  N.  73. 

3Actofl867,.s.2i;22.  ^  See^Table  A.  (4M7). 

*  53  &  54  Vict  c.  62.  »  ^^  Washington  Co.,  [1893]  8  Ch.  95  ; 

^  Re  N.of  England  Assoc.,  [1900]   1  Lockw,  Queensland  Co.,  [1896]  A.  C.  461. 

Ch.  481.  10  Act  of  1862,  Table  A.,  Art  19. 
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Chap.  XVI.       The  general  effect  of  the  Companies  Acts  ^  is  to  render  each 
~  "     member  liable  to  pay  the  full  amount  of  his  shares,  and,  in  the 

case  of  unlimited  companies  and  companies  limited  by  guarantee, 
a  further  sum  in  the  event  of  a  winding-up,  but  only  in  that  event 
This  liability  is  in  the  nature  of  a  specialty  debt  due  to  the  com- 
pany, accruing  in  respect  of  each  share  held  from  the  time  of  its 
acquisition,  and  it  is  a  liability  which,  in  the  case  of  limited  com- 
panies, can  only  be  discharged  by  payment  in  cash  or  money's 
worth.^ 
Contracts  to         It  was  decided  that,  under  the  Act  of  1862,  shares  might  be 
otherwise         ^^'^7  P^^^i  ^P  ^  money's  worth  as  well  as  in  cash ;  but  s.  25  of  the 
than  for  cash.  Act  of  1867  provided  that  all  shares  should  be  deemed  to  be  held 
subject  to  payment  in  full  in  cash  unless  otherwise  determined 
by  a  written  contract  duly  filed.     That  section  has  now  been 
repealed,-  and  the  following  provision  substituted  : — ^ 

**  Whenever  a  company  limited  by  shares  makes  any  allotment  of 
its  shares,  the  company  shall  file  with  the  registrar — (b)  in  the  case 
of  shares  allotted  in  whole  or  in  part  for  a  consideration  other  than 
cash,*  a  contract  in  writing  constituting  the  title  of  the  allottee  to 
such  allotment,  together  with  any  contract  of  sale,  or  for  services  or 
other  consideration  in  respect  of  which  such  allotment  was  made 
.  .  .  and  a  return  showing  the  nominal  amount  of  shares  so 
allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  up,  and 
the  consideration  for  which  they  have  been  allotted." 

Under  this  provision  the  company  is  bound  to  register  the 
contract,  and  the  oflScers  are  liable  to  a  penalty  for  default  in  so 
doing ;  ^  but  failure  to  register  does  not  prejudice  the  allottee. 
No  proceedings  under  s.  25  of  the  Act  of  1867  can  be  taken  after 
the  commencement  of  the  Act  of  1900*  (1st  Jan.  1901). 

Thus  it  can  be  ascertained  by  reference  to  the  filed  contracts 
how  much  of  the  capital  has  been  issued  for  some  consideration 
other  than  cash  or  a  liability  to  pay  cash,  as,  for  example,  where 
shares  are  issued  as  paid  up  to  a  vendor  as  the  price  of  property 
sold  to  the  company,^  or  to  a  person  in  payment  for  services 
rendered  to  the  company.^ 

*  Act  of  1862,  88.  7,  9  (4),  16,  38,  75.  Act  ©£1900,  s.  7  (2). 

101,   102.     Per  Lindley,  L.J.,  lie  Pyle  t  /j.  g.  83  (2).   See  ife  Brti«<m,  [1901] 

Works,  44  Ch.  D.  582.  j  Cjj   gg- 

«  Act  of  1900,  8.  33.  7  Spargo'8  Case,  8  Ch.  407. 

3  lb.  8.  7  (1).  8  See  i>er  James,  L.J.,  ia  Cridiner's 

*  See  JFhiU's  Case,  12  Ch.  D.  511  ;  Case,  10  Ch.  614  ;  per  Cotton.  L.J.,  ^ 
Jie  Johannesburg  Hotel  Co.,  [1891]  1  Ch.  Almada  Co.,  38  Ch.  D.  422  ;  Chregun 
119  ;  Buckley  on  Couii>auies,  635.  Co.  v.  Roper,  [1892]  A.  C.  125. 
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A  company  limited  by  shares  cannot  issue  shares,  as  fully  paid  Chap.  XVL 
up,  at  a  discount,  even  though  authorized  by  the  articles  of  [gg^eofshar^ 
association.^     The  whole  nominal  amount  must  be  paid   either  at  discount, 
in  money  or  money's  worth.^     If  shares   are  issued   at  a  dis- 
count, the  shareholder  will  be  liable  to  pay  the  amount  of  the 
discount.^ 

A  company  may,  on  the  offer  of  shares  to  the  public  for  sub-  Commission, 

*  ,•  ^     ^       ^  u       -u-  •  discount, 
scnption,  pay  commission  to  a  person  subscribing  or  procuring   brokerage. 

subscriptions  for  shares,  provided  that  the  payment  is  at  a  rate 

authorized  by  the  articles  and  disclosed  in  the  prospectus ;  *  but 

a  company  may  not  otherwise  apply  any  of  its  shares  or  capital  in 

payment  of  commission,  discount,  or  allowance  to  any  person  for 

subscribing  or  procuring  subscription  for  shares.*     A  company 

may,  however,  pay  lawful  brokerage.^ 

The  Act  of  1879  *  provides  that  a  limited  company  may,  by  Uncalled 

special  resolution,  declare  that  any  portion  of  its  capital,  which 

has  not  been  already  called  up,  shall  not  be  called  up   except 

in  the  event  of  and   for  the    purpose    of  the    company   being 

wound  up. 

Notice  of  increase  of  capital,^  also  of  its  consolidation,  division.  Notice  of 

increase  or 
or  conversion,  must  be  given  to  the  registrar.®  capital,  &c. 

Under  the  Companies  Act,  1867 ,•  if  authorized  by  its  regula-  share 
tions  as  originally  framed,  or  as  altered  by  special  resolution,  a 
company  limited  by  shares  may,  with  respect  to  any  fully  paid-up 
share  or  stock,  issue  under  their  seal  a  share  warrant  to  bearer, 
that  is  to  say,  a  warrant  transferable  by  delivery,  stating  that  the 
bearer  of  the  warrant  is  entitled  to  the  share  or  shares  or  stock 
therein  specified,  and  may  provide  by  coupons  or  otherwise  for  the 
payment  of  the  dividends  thereon.  Such  a  warrant  entitles  the 
bearer  to  the  shares  or  stock  specified  in  it,  which  may  be  trans- 
ferred by  the  delivery  of  the  warrant ;  and  he  is  entitled  to  be 
registered  as  a  member  ;^°  but  he  is  not  a  member  of  the  company 
unless,  and  only  so  far  as,  it  is  so  provided  by  the  articles.^^ 

1  fFelUm  V.  Saffery,  [1897]  A.  C.  299.  »  lb.  s.  8  (3).      See  Buckley  on  Com- 

*  Ooregum  Co.   v.   Jtoper,   sup. ;    Re  panics,  p.  644. 
AddUsUrm  Co.,  87  Ch.  D.  191,  204  ;  iZ^  c   76   s  6 
myaoiu  Co.,  [1893]  3  Ch.  9  ;  WelUm  *^  *  *'*  ^^''^'  ^-  ^^*  ^'  ^' 
V.  Saffery,  sup.  ^  ^^^  ^^  1862,  s.  34. 

*  Act  of  1900,  8.  8  (1).     Booth  v.  New  •  Jb.  s.  28.    See  s.  29. 
Africander  Co.,  [1903]  1  Ch.  295.   ArUe,  ,  ^^^  ^^  ^^^^^  ^  2^^  28. 
p.  2oo. 

*  lb.  8.   S  (2).       ffilder  v.   Dexter,  *"  ^-  8.  29. 
[1902]  A.  C.  474.  "  lb.  ss.  30—82. 


warrants. 
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Chap.  XYI. 

Trusts. 

Certificate — 
evidence  of 
membership. 

Winding-up 
and  disso- 
lution of 
companies. 


Remedy  of 
creditor  of 
company — 
scire  faciajt  01 
execution, 


No  notice  of  any  trust,  expressed,  implied,  or  constructive, 
is  to  be  entered  on  the  register  or  be  receivable  by  the  registrar.^ 

A  certificate  under  the  common  seal  of  the  company,  specifjiog 
any  share  or  shares  or  stock  held  by  any  member,  is  prim4  fade 
evidence  of  such  member's  title.^ 

With  regard  to  the  winding  up  of  incorporated  companies,  it 
must  be  borne  in  mind  that  at  common  law  a  corporation  cannot 
be  dissolved  by  the  will  of  all  its  members,  but  only  by  the  sur- 
render or  cancellation  of  its  charter,  or  in  such  other  way  as  mar 
be  prescribed  by  the  Act  of  Parliament  or  other  instrument  under 
which  it  is  constituted,  or  by  a  special  Act  of  Parliament,  or  by 
the  total  loss  of  all  its  members.^ 

The  main  objects  of  the  modem  enactments  as  to  winding-up 
proceedings  are  to  provide  a  method  of  effecting  the  dissolution 
of  the  company,  and  the  due  application  of  its  assets  in  payment 
of  its  debts,  and  to  compel  the  members  to  contribute  such  sums 
as  may  be  required  for  that  purpose,  and  for  the  adjustment  of 
the  rights  of  the  members  intei'  se.  Under  the  former  Winding-up 
Acts,  referred  to  above,  creditors  might  obtain  payment  of  their 
debts  by  proceedings  in  bankruptcy  against  insolvent  companies,* 
and  shareholders  could  institute  winding-up  proceedings  by  petition 
to  the  Court  of  Chancery,^  in  order  to  have  the  assets  got  in  and 
applied  in  payment  of  debts,  and  any  deficiency  supplied  by  con- 
tribution among  themselves.  But  these  Acts  still  allowed  creditors 
to  sue  the  shareholders  individually,  and  did  not  provide  for  a 
voluntaiy  winding-up  by  the  shareholders  themselves  without  the 
intervention  of  the  Court,  or  for  a  winding-up  order  on  the  appU- 
cation  of  a  creditor.* 

A  creditor  of  an  incorporated  company  has  not  as  such  any 
contract  with  the  shareholders  personally ;  but  under  the  earlier 
Joint  Stock  Companies  Acts,  creditors  of  such  a  company  were 
given  a  remedy  by  scire  facias  or  execution  against  the  shareholders 


1  Act  of  1862,  s.  30.  See  Soci^U 
Gin^rale  de  Paris  v.  Tramtcays  Union 
Co.,  14  Q.  B.  D.  424  ;  11  App.  Cas.  20; 
Bradford  Bank  v.  Briggs,  12  App.  Cas. 
29. 

*  Act  of  1862,  8.  81.  As  to  estoppel 
by  issue  of  certificate,  see  ante,  p.  282. 
See  Table  A.  (2). 

'  See    Lindley  on  Companies,   821 ; 


Grant  on  Corporations,  296  et  s$q.  It 
seems  that  parliamentary  corporations 
cannot  surrender,  nor  be  allowed  to  die 
out ;  ib.  308. 

*  7  &  8  Vict.  c.  111. 

»  11  &  12  Vict.  c.  45  ;  12  k  13  Vict. 
c.  108. 

•  See  Lindley  on  Companies,  822  d 
seq.y  as  to  these  Acts  and  tiieir  defects. 
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personally;^  and,  under  the  Act  of  1855,^  creditors  had  the  same  Chap.  XVI. 
remedy  by  execution  against  shareholders  to  the  extent  of  the 
unpaid  portion  of  their  shares  as  creditors  could  use  against  share- 
holders of  companies  with  unlimited  liability  under  the  former 
Acts  of  1844,  1848,  and  1849.^     The  first  Act  which  enabled  a  —winding-up 
creditor  to  become  a  party  to  the  winding  up  of  a  company  was  ^®  ^  ^^^' 
the  Act  of  1856,*  by  which,^  in  lieu  of  the  remedy  by  scire  facias 
or  execution  against  shareholders,  it  was  provided  that  creditors,  in 
default  of  payment  by  the  company,  should  obtain  payment  only 
by  means  of  a  petition  to  wind  up  the  company ;  and  this  is  the 
remedy  of  the  creditor  under  the  Companies  Acts,  1862 — 1900, 
now  in  force.     The  Act  of  1856  provided  that,  in  a  winding-up, 
the  shareholders  were  to  contribute  an  amount  sufficient  to  pay  the 
debts  of  the  company  and  the  expenses  of  the  winding-up,  but  that, 
if  the  company  was  limited,  no  contribution  should  be  required 
from  any  shareholder  exceeding  the  amount  (if  any)  unpaid  on  the 
shares  held  by  him.     The  effect  of  these  provisions  was  to  change 
the  remedy  of  the  creditor,  so  that,  instead  of  issuing  execution 
against  individual  shareholders,  he  obtained  satisfaction  of  his  debt 
by  means  of  forced  contributions,  either  by  compelling  a  winding- 
up  of  the  company  or  by  becoming  a  party  to  a  winding-up  which 
had  already  been  ordered.     Thereupon  the  assets  were  called  in 
and  (subject  to  the  rights  of  mortgagees)  distributed  among  all  the 
creditors  rateably  as  in  a  bankruptcy.     Winding-up  on  the  petition 
of  a  creditor  under  the  Companies  Act,  1862,  as  under  the  Act  of 
1856,  which  it  superseded,  "  is  but  a  mode  of  enforcing  payment. 
It  closely  resembles  a  bankruptcy,  and  a  bankruptcy  has  been 
called,  not  improperly,  a  statutable  execution  for  the  benefit  of  all 
creditors."*    By  the  Bankruptcy  Act,  1883,  incorporated  companies 
cannot  be  made  banki-upt.' 

A  railway  company,  if  a  warrant  for  the  abandonment  of  its  Railway 
whole  railway  has  been  granted,  may  be  wound  up  under  the  ^^P*^^^®^- 
Companies  Act,   1862.®     Whether   a  railway  company  can  be 

1  Ante,  pp.  155,  266,  274.  7  46  &  47  Vict.  c.  52,  s.  123.     Appa- 

'  18  &  19  Vict  c.  138.  8.  8.  n  •  *  j  •  i,*. 

«.  *i7  '  *^«"  j^    ,    '      ,     ^  ,  rently  an  unincorporated  company  might 

'  See  per  Ld.  Chelmsford,   Oakea  v.  ^  ^  i     J      ft 

Turqmnd,  L.  R.  2  H.  L.  846,  860.  ^«  adjudicated  bankrupt ;   Lindley  on 

M9  &  20  Vict  c.  47,  s.  69.  Companies,  822. 

•  See  20  &  21  Vict  c.  78;  21  &  22  8  The  Abandonment  of  Railways  Acts, 
Vict  c  60. 

•  Per  Ld.  Cranworth,  Oakes  y.  Tur-  1850  and   1869  (13  &  14  Vict  c.    88; 
mnd,  L.  R.  2  H.  L.  863.  82  &  83  Vict  c.  114,  s.  4). 
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Winding-op 
of  unregis- 
tered com- 
panies. 


Effect  of 
winding-up. 


Chap.  XVL  registered  under  the  Companies  Acts  and  then  be  wound  up, 
seems  doubtful.^ 

Any  partnership,  association  or  company  (except  railway  com- 
panies incorporated  by  Act  of  Parliament)  ^  consisting  of  more 
than  seven  members,  though  not  registered  under  the  Companies 
Act,  1862,  may  be  wound  up  under  that  Act.^ 

The  primary  intention  of  the  legislature  in  the  provisions 
relating  to  the  winding-up  of  companies  under  the  Companies 
Acts  is  expressed  in  the  Companies  Act,  1862,*  to  be  that  "  the 
property  of  the  company  shall  be  applied  in  the  satisfaction  of  its 
liabilities,  pari  passu,  and  subject  thereto  shall,  unless  it  be  other- 
wise provided  by  the  regulations  of  the  company,  be  distributed 
among  the  members  according  to  their  rights  and  interests  in  the 
company."^  Crown  debts,*  however,  and  certain  debts  specified 
in  the  Preferential  Payments  in  Bankruptcy  Acts,^  are  entitled  to 
priority. 

By  s.  10  of  the  Judicature  Act,  1875,  it  is  provided  that  in  the 
winding-up  of  every  company  whose  assets  may  prove  insufficient 
for  the  payment  of  its  debts  and  liabilities  and  the  costs  of  winding 
up,  "the  same  rules  shall  prevail  and  be  observed  as  to  the 
respective  rights  of  secured  and  unsecured  creditors,  and  as  to 
debts  and  liabilities  provable,  ....  as  may  be  in  force  for  the 
time  being  under  the  law  of  bankruptcy  with  respect  to  the  estates 
of  persons  adjudged  bankrupt."^ 

A  company  may  be  woxmd  up  either  (1)  compulsorily  by  the 
Court;'  or  (2)  voluntarily;  or  (3)  subject  to  the  supervision  of 
the  Court. 


1  Re  Ennis  B.  Co.,  L.  R.  3  Ir.  94. 

«  See  G,  N,  B.  Co.  v.  Tdhourdin,  13 
Q.  B.  D.  320  ;  Be  Brentford  Tram  Co,, 
26  Ch.  D.  527  -,  BeE,ikW.L  Dock  Co., 
38  Ch.  D.  676. 

'  S.  199.  See  Be  Free  FisTiermen  of 
Feversham,  36  Ch.  D.  329  ;  Be  South 
London  Market  Co.,  39  Ch.  D.  324,  332. 
This  includes  companies  incorporated  by 
special  Acts  ;  Be  Isle  of  Wight  Co.,  2  H. 
&  M.  697  ;  Be  Barton  JVater  Co.,  42 
Ch.  D.  686  ;  Be  PortsnunUh  Tramtoaya 
Co.,  [1892]  2  Ch.  362. 

*  S.  133  (1). 

^  See  as  to  the  meaning  of  this,  Birch 
V.  Cropper,  14  App.  Cas.  626. 


•  Be  Eenley  Co.,  9  Ch.  D.  469 ;  Be 
Oriental  Bank,  28  Ch.  D.  643. 

7  51  &  62  Vict.  c.  62  ;  60  Vict  c  19. 
Post,  p.  324. 

«  88  &  39  Vict.  c.  77.  See  as  to  the 
rules  in  bankruptcy,  post,  Ch.  xviii. ; 
and  as  to  the  case  of  secured  creditors  of 
a  company,  Quartermaine*s  Case,  [1892] 
1  Ch.  639  ;  as  to  the  position  of  mort- 
gagees of  a  company  which  is  being 
wound  up,  Be  Pound,  42  Ch.  D.  402. 

•  That  is,  the  High  Court  of  Justice, 
the  Palatine  Court,  or  the  County 
Court ;  see  the  Companies  Winding-np 
Act,  1890  (63  k  64  Vict  c  63),  repeiling 
8.  81  of26&26  Vict  c  89. 
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A  company  may  be  wound  up  compulsorily  by  the  Court  under   Cliap.  XVI. 
the  following  circumstances : — ^  „,.  ,. 

^  Winding- up 

by  the  Court. 

(1.)  Whenever  the  company  has  passed  a  special  resolution* 
requirinjr  the  company  to  be  wound  up  by  the  Court : 

(2.)  YHienever  the  company  does  not  commence  its  business 
within  a  year  from  its  incorporation,  or  suspends  its  business  for 
the  space  of  a  whole  year : 

(3.)  Whenever  the  members  are  reduced  in  number  to  less  than 
seven : 

(4.)  Whenever  the  company  is  unable  to  pay  its  debts  : 

(5.)  Whenever  the  Court  is  of  opinion  that  it  is  just  and 
equitable  that  the  company  should  be  wound  up.' 

A  company  is  deemed  to  be  unable  to  pay  its  debts  whenever  a  Company 
creditor  (by  assignment  or  otherwise)  for  an  amount  exceeding  debts.  ^^^ 
501.  has  served  on  the  company  a  demand  for  payment,  and  the 
company  has  for  three  weeks  after  such  service  neglected  to  pay 
the  debt  or  to  secure  or  compound  for  it;  or  execution  by  a 
judgment  creditor  is  returned  unsatisfied ;  or  it  is  proved  to  the 
satisfaction  of  the  Court  that  the  company  is  unable  to  pay 
its  debts.* 

An  application  for  a  winding-up  order  is  to  be  made  by  petition,   Who  may 

which  may  be  presented  by  the  company  itself,  or  by  any  one  or  ^  ^  ^^^' 

more  creditor  or  creditors,  contributory  or  contributories,  of  the 

company.*     For  this  purpose  a  shareholder  who  has  paid  up  in 

full  is  a  **  contributory  ";*  and  a  shai'eholder,  the   calls  upon 

whose   shai*es   are  in  arrear,  may,  on  certain  terms,  present  a 

petition.^     The   right   of  a   contributory   to  petition  cannot  be 

limited  or  excluded  by  the  articles.®    A  debenture-holder  may 

present  a  petition.* 

The  winding-up  is  deemed  to  commence  at  the  time  of  the  Commence- 
ment of 


winding-up. 


^  Act  of  1862,  8.  79.    See  Life  Assur-  1    Ch.    406  ;    Lindley    on    Companies, 

ance  Companies  Amendment  Act,  1872  Bk.  IV.,  Ch.  1,  s.  4. 

(35  k  86  Vict.  c.  41),  s.  4.  ■•  Act  of  1862,  s.  80.    See  Act  of  1867, 

2  AnU,  p.  279.  s.  40. 

'  See  Re  Suburban  Hotel  Co,,  L.  R.  »  Act  of  1862,  s.  82  ;  Lindley  on  Com- 

2  Ch.  787.      E,g,,   where    the    whole  panics,  Bk.  IV.,  Ch.  1,  s.  3. 

mhdratum  of  the  company  has  gone,  or  «  Ee  National  Savings  Bank,  1  Ch.  647. 

it  becomes  impossible  to  carry  on  its  7  n^  Crystal  Gold  Co»,  [1892]  I  Ch. 

business ;  see  Se  German  Dale  Coffee  Co.,  408. 

20  Ch.  D.  169  ;  Be  Crovm  Bank,  44  Ch.  a  j^  Peveril  Gold  Co.,  [1898]  1  Ch. 

D.  634 ;  lU  Pioneer  Syndicate,  [1893]  122. 

1  Ch.  731 ;  Be  Amalgamated  Syndicate^  •  Be  Portsinouth  Tramways  Co.,  [1892] 

[1897]  2  Ch.  600  ;  *  i2e  Brinsmead,  [1897]  2  Ch.  362. 

G.P.P.  19 
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Tii<luidatoi'8. 


Chap.  XVL  presentation  of  the  petition.^  When  a  winding-up  order  has 
been  made,  no  action  or  other  proceeding  can  be  brought  or 
proceeded  with  against  the  company  without  the  leave  of  the 
Court  ;^  and  dispositions  of  property  of  the  companj-,  or  transfers 
of  shares,  made  between  the  commencement  of  the  winding-op 
and  the  winding-up  order  are  void,  unless  the  Court  otherwise 
orders.^ 

For  tlie  purpose  of  conducting  the  proceedings  in  winding-up 
and  assisting  the  Court  therein,  a  liquidator  or  liquidators  may 
be  appointed  by  the  Court,*  and  until  a  liquidator  is  appointed 
under  the  Act  of  1890,  the  official  receiver  attached  to  the  Court 
for  bankruptcy  purposes  is  provisional  liquidator.^ 

It  should  be  noted  that  the  property  of  the  company  does  not 
vest  in  the  liquidator,  and  therefore  conveyances  of  it  must  be 
made  by  the  liquidator  in  the  name  of  the  company  and  under 
its  seal.* 

The  term  **  contiibutory  "  means  eveiy  person  liable,  or  alleged 
to  be  liable  before  the  final  determination  of  the  list  of  contribu- 
tories,  to  contribute  to  the  assets  of  the  company  in  the  event  of 
its  being  wound  up  ;^  and  the  persons  so  liable  to  contribute  are^ 
all  present  and  past  members  of  the  company,  subject  to  the 
qualifications®  that: — 


"  Contribu 
lory," 


— past 
member. 


(1.)  No  past  member  is  so  liable  if  he  has  ceased  to  be  a  member 
for  one  year  or  upwards  prior  to  the  commencement  of  the  winding- 
up  ; 

(2.)  No  past  member  is  liable  to  contribute  in  respect  of  any  debt  or 
liability  of  the  company  contracted  after  he  ceased  to  be  a  member ; 

(3.)  No  past  member  is  liable  to  contribute  unless  the  existini: 
members  are  unable  to  satisfy  the  contributions  required  to  be  made  by 
them  ; 

(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution  is 
to  be  required  fi'om  any  member  exceeding  the  amount  (if  any)  unpaid 
on  the  snares  in  respect  of  which  he  is  liable,  or  in  the  case  of  a  com- 
pany limited  by  guarantee,  exceeding  the  amount  of  the  undertaking 
entered  into  on  his  behalf  by  tlie  memdrandum  of  association. 


1  Act  of  1862,  8.  84  ;  72«  Taurine  Co., 
25  Ch.  D.  118 ;  Lindley  on  Companies, 
Bk.  IV.,  Ch.  1,  8.  6. 

2  76.  8.  87. 

>  Ih.  8.  153  ;  Re  Onward  Bdg.  Soc., 
[1891]  2  Q.  B.  468. 

«  lb.  ss.  92,  138,  141  ;  Jie  Sunlight 
Co.,  [1900]  2  Ch.  728. 

*  Companies    V/inding-up  Act,  1890 


(53  A  64  Vict  c.  63),  a.  4;  -&  Mn 
Jieid,  Ld,,  [1900]  2  Q.  B.  634.  See  u 
to  the  imwers  of  liquidators  (subject  to 
tlie  sanction  of  the  Court),  Act  of  1862, 
8.  95. 

•  Palmer,  Comp.  Prec,  Part  II.,  form 
784. 

7  Act  of  1862,  8.  74. 

8  lb,  8.  38. 
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Members. 


A  "  member  "  is  a  person  who  has  agreed  to  become  a  member,  Chap.  XVI. 
and  whose  name  is  entered  on  the  register  of  members.^  Sub- 
scribers of  the  memorandum  of  association  are  deemed  to  have 
agreed  to  become  members.^  A  member  whose  shares  have  been 
forfeited  under  articles  of  association  providing  that  forfeiture 
shall  determine  his  membership,  but  not  his  liability  for  calls  due 
at  the  time  of  the  forfeiture,  is  not  liable  as  a  contributory  but  is 
Uable  as  a  debtor.^ 

Entry  on  the  register  is  a  condition  precedent  to  liability  as  a  Contribu- 

member.^     The  list  of  contributor ies  is  settled  by  the  Court,   ^", '    ,. 

,.  ,    ,  .-      ,  .  ,  .  .  .         Rectification 

which  has  power  to  rectify  the  register  by  removing  or  inserting  of  register. 

names,*    For  instance,  the  name  of  a  director  who  is  bound  to 

take  qualifying  shares,  but  has  not  done  so,^  will  be  inserted,  and 

the  name  of  a  person  who  has  been  induced  to  take  shares  as 

security  upon  the  representation  that  they  were  "fully  paid,"*  or 

has  taken  them  under  a  mistake  as  to  the  identity  of  the  company,^ 

will  be  removed. 

The  list  consists  of  two  parts,  first,  the  list  of  present  members 
as  at  the  commencement  of  the  winding-up,  which  is  commonly 
called  the  "A  list,"  and,  secondly,  the  list  of  past  members  who 
have  ceased  to  be  members  within  a  year  before  the  commence- 
ment of  the  winding-up,  which  is  commonly  called  the  "  B  list." 

If  a  registered  shareholder  seeks  to  escape  liability  as  a  con- 
tributory in  the  winding-up  on  the  ground  that  he  was  induced  to 
take  the  shares  by  fraud  or  misrepresentation,  he  must  rescind 
his  contract  or  repudiate  the  shai-es  within  a  reasonable  time ; 
but  it  will  be  too  late  after  proceedings  for  winding-up  have  been 
commenced,  unless  he  has  taken  some  active  steps  to  rescind 
before  the  commencement  of  the  winding-up.® 

The  practical  differences  (apart  from  the  Companies  (Winding-  Difference 
up)  Act,  1890)  between  a  compulsory  winding-up  by  the  Court  p^^i^^^nT' 

— - — ^    voluntary 

1  lb,  8.  23.     Ltirgaii's  Case,  [1902]  1  •  JBloomenihal  v.  Ford,  [1897]  A.   C.   winding-up. 

€b.  707.    See  Lindley  on  Companies,  155, 

164. 

'  ladus  Js^.  V.  Pulbrook.  [1900]  2  '  ^'""''''  ^'^'  ^^898]  1  Ch.  110. 

<}.  B.  376.  8  See    Lindley    on    Companies,    1068 

'  TufttdTt  Case,  29  Ch.  D.  421,  et  seq.  ;    Oakes   v.    Turqtiand,   L.  R.    2 

^  Ih.  8.  98.     See  s.  35  ;  Lindley  on  H.  L.  325  ;  per  Lindley,  L.J.,  Re  Scottish 

Companies,  Bk.  IV.,  Ch.  1,  s.  13  ;   lU  Petroleum  Co.,  23  Ch.  D.  437  ;  Tomlin't 

Onward  Bdg.  Sac,,  [1891]  1  Q.  B.  463.  Case,  [1898]  1  Ch.  104  ;  Burgess's  Case, 

*  Isaacs'  Case,  [1892]  2  Ch.  158  ;  Re  15  Ch.  D.  607  ;   JVhUeley's  Case,  [1000] 

Sereynia  Co.,  [1894]  2  Ch.  403,  ante,  1  Ch.   365;    see  notes  to  Chatuiclor  v. 

1».  273.  Lopu^,  2  Sm.  L.  C.  61. 

19  (2) 
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Chap.  XV 1.  and  a  voluntary  winding-up  by  the  shareholders  are  that,  in  a 
winding-up  by  the  Court,  the  liquidator  is  appointed  by  and  is 
an  officer  of  the  Court,  and  is  obliged  to  consult  and  obtain  the 
sanction  of  the  judge  or  his  chief  clerk  before  exercising  his 
powers,  and  this  necessarily  causes  some  delay  and  often  con- 
siderable expense ;  whereas,  in  a  voluntary''  winding-up,  the 
liquidator  is  appointed  by  the  members  and  can  act  on  bis 
own  discretion  without  going  to  the  Court,  though  he  may,  if 
he  pleases,  apply  to  the  Court  to  determine  any  question  arising 
in  the  winding-up,  or  to  exercise  powers  which  the  liquidator  does 
not  possess.^ 

A  voluntary  winding-up  is  often  resorted  to  for  the  purpose  of 
dissolving  the  company  with  a  view  to  its  reconstruction  on  a 
different  basis,  or  to  amalgamate  with  another  company.- 

A  company  may  be  wound  up  voluntarily  under  the  following 
circumstances : — ^ 

"(1.)  Whenever  the  period,  if  any,  fixed  for  the  duration  of 
the  company  by  the  articles  of  association  expires,  or  whenever 
the  event,  if  any,  occurs,  upon  the  occurrence  of  which  it  is  pro- 
vided by  the  articles  of  association  that  the  company  is  to  be  dis- 
solved, and  the  company  in  general  meeting  has  passed  a  resolution 
requiring  the  company  to  be  wound  up  voluntarily  : 

"  (2.)  Whenever  the  company  has  passed  a  special  resolution* 
requiring  the  company  to  be  wound  up  voluntarily : 

"(3.)  Whenever  the  company  has  passed  an  extraordinary 
resolution^  to  the  effect  that  it  has  been  proved  to  their  satisfac- 
tion that  the  company  cannot,  by  reason  of  its  liabilities,  continue 
its  business,  and  that  it  is  advisable  to  wind  up  the  same/' 

A  voluntary  winding-up  commences  as  from  the  date  of  the 
resolution  to  wind  up,*  but  it  is  not  a  bar  to  the  right  of  any 
creditor  or  shareholder^  to  have  the  company  wound  up  by  the 
Court  if  the  Court  is  of  opinion  that  his  rights  would  be  pre- 
judiced by  a  volunt£(ry  winding-up.'^  If  the  Court  orders  the 
company  to  be  wound  up  by  the  Court,  it  may  provide  for  the 
adoption  of  all  or  any  of  the  proceedings  taken  in  the  course  of 
the  voluntary  winding-up.® 

When  a  resolution  has  been  passed  by  a  company  to  wind  up 


Winding-up 
subject  to 


1  See  Lindloy  on  Companies,  1186. 

2  See  Act  of  1862,  8.  161. 

3  Jh,  8.  129. 

^  See  anUy  p.  279. 
^  Act  of  1862,  s.  130. 


«  Re  National  DiMHhution  <^<>.,[1902] 
2  Ch.  84. 

7  76.  8.  146. 

8  lb.  8.  146. 
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Toluntarily,  the  Court  may  make  an  order  that  the  voluntary  Chap.  XVL 
winding-up    shall  continue   subject  to   the   supervision  of  the  T! 

Court.^  of  Court. 

A  supervision  order  being  an  order  to  continue  a  voluntary 
winding-up,  does  not  alter  the  period  of  the  commencement  of 
the  winding-up ;  and  it  may  prescribe  the  extent  to  which  th6 
winding-up  is  to  be  carried  on  without  consulting  the  judge. 
Practically,  winding-up  under  supervision  differs  from  voluntary 
winding-up  chiefly  in  the  greater  facilities  which  it  affords  for 
obtaining  the  assistance  of  the  Court  and  the  greater  control  over 
the  liquidator,  its  general  effect  being  to  continue  the  winding-up 
subject  to  such  restrictions,  if  any,  as  the  Court  may  impose;^ 
and,  subject  to  such  restrictions,  the  liquidators  maj'  exercise 
all  their  powers  without  the  sanction  or  intervention  of  the 
Court.^ 

The  Companies  (Winding-up)  Act,  1890,*  does  not  apply  to  a  Winding-up 
voluntary  winding-up  except  in  regard  to  the  provisions  for  making  ^^^'  ^®^* 
delinquent  directors,  officers,  and  promoters  liable,^  and  for  the 
making  of  a  statement  as  to  the  position  of  the  liquidation  by  the 
hquidator  to  the  registrar  of  joint  stock  companies.*  'J'he  Act 
may,  however,  be  made  use  of  by  the  Court  so  as  to  place  restric- 
tions on  the  liquidator's  powers  analogous  to  those  which  the 
legislature  has  now  imposed,  if  the  creditors  desire  it,  upon  the 
liquidator  in  a  compulsory  winding-up.^ 

The  main  object  of  this  Act  is  to  inti'oduce  the  procedure 
under  the  Bankruptcy  Act,  1888,  into  the  winding  up  of  English 
companies,^  and  for  this  purpose  it  subjects  the  liquidation  to 
the  control  of  the  Board  of  Trade,  imposes  certain  duties  on  the 
official  receivers  in  bankruptcy,  and  enables  the  creditors  and 
contributories  to  appoint  a  committee  of  inspection.  It  requires 
the  official  receiver  to  make  reports  to  the  Court  calling  attention^ 
to  any  matters  which  ought  to  be  inquired  into  with  respect  to 
the  promotion,  formation,  or  failure  of  the  company,  or  the  conduct 
of  its  business.* 


1  Act  of  1862,  8.  147.  «  lb.  s.  15  ;  i2<j  Stock  and  Share  Co., 

'  Lindley  on  Companies,  Bk.  IV.,  Ch.  [1894]  1  Ch.  736. 

tppeara  m  20  k  21  Vict  c.  14,  8.  19.  .  «     ^ .    „      ^           .      ««^ 

»  Act  of  1862,  8.  161.  ^«®  Lindley  on  Companies,  826. 

*  53  *  54  Vict.  c.  63.         .  *  ^  Oi^  OtUJUlers  Co.,  [1899]  1  Ch. 

*  lb,  8.  10.      .        .  216. 
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Deliiiquent 
directors, 
officers,  and 
promoters. 


Official 
receiver. 


Defunct 
companies. 


Joint  Stock 
Companies 
Arrangement 
Act,  1870. 


Unregistered 
company. 


The  Court  can,  under  this  Act,  order  the  public  examination  on 
oath  of  any  person  who  has  taken  part  in  the  formation  or  promo- 
tion of  the  company,  or  any  past  or  present  director,  manager, 
liquidator,  or  other  ofl&cer^  of  the  company,  who  appears  to  have 
misapplied  or  retained,  or  become  liable  or  accountable  for,  any 
moneys  or  property  of  the  company,  or  been  guilty  of  any  mis- 
feasance or  breach  of  trust  in  relation  to  the  company ;  ^  and  the 
Court  may  compel  such  person  to  re-pay  or  restore  any  such  moneys 
or  property,  or  to  pay  damages.^ 

The  official  receiver  is  ex  officio  provisional  liquidator,*  and  is  per- 
manent liquidator  unless  the  creditors  and  contributories  determine 
to  appl}'  to  the  Court  to  appoint  some  other  person  as  liquidator 
and  the  Court  makes  such  appointment/  He  may  petition  the 
Court  for  a  compulsory  order  where  the  company  is  being  wound 
up  voluntarily  or  under  supervision.* 

The  names  of  companies  which  are  defunct  or  have  been  fully 
wound  up  may  be  struck  off  the  register  and  the  companies  will  be 
dissolved.^ 

Under  the  Joint  Stock  Companies  Arrangement  Act,  1870,* 
where  a  compromise  or  an*angement  is  proposed  between  a  com- 
pany which  is  in  course  of  being  wound  up  voluntarily  or  under 
the  supervision  of  the  Couii;,  and  its  creditors,  or  any  class  of  its 
creditors,  the  Court  may  order  a  meeting  of  such  creditors  to  be 
summoned,  and,  if  a  majority  in  number  representing  three-fourths 
in  value  of  such  creditors,  present  in  person  or  by  proxy®  at  the 
meeting  agree  to  the  arrangement  or  compromise,  it  becomes 
binding,  if  sanctioned  by  the  Court,  on  all  such  creditors  and  on 
the  liquidator  and  contributories.' 

An  unregistered  company  may  not  be  wound  up  voluntarily  or 
under  the  supervision  of  the  Court,  but  only  by  the  Court.^® 


1  Be  Western  dnmtiet  Co,,  [1897]  1 
Ch.  617. 
^SeeJU  Oentral  Phosphate  Co.,  [1895] 

1  Ch.  3. 

»  58  &  54  Vict.  c.  63,  8.  10.  AnU, 
p.  281. 

^  See  as  to  his  powers,  Be  English 
Bank  of  the  Biver  FlaU,  [1892]  1  Ch. 
391. 

*  iJ.  s.  6.     Be  John  Beid,  Ld,,  [1900] 

2  Q.  B.  684.  The  Court  has  a  discretion 
under  this  section ;  Be  Johanncsberg 
Gold  Co.,  [1892]  1  Ch.  583. 


«  lb.  8.  14.  2ie  1897  Jubilee  Synd., 
[1899]  2  Ch.  204. 

*  Act  of  1862,  ss.  142,  143.  Act  of 
1880,  s.  7.     Act  of  1900,  s.  26. 

8  88  &  34  Vict  c.  104  ;  amended  by 
63  k  64  Vict.  c.  48,  s.  24. 

>  See  Be  Alabama  B.  Co.,  [1891]  1  Ch. 
218  ;  Be  Midland  Coal  Co.,  [1895]  1  Ch. 
267 ;  Lindley  on  Companies,  Bk.  IV., 
Ch.  1,  s.  11. 

"  Act  of  1862,  8/  199. 
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Where  the  capital  of  a  company  paid  up  or  credited  as  paid  up  Chap.  XVI^ 
does  not  exceed  10,000/.,  and  the  registered  office  of  the  company  county  Couirt. 
is  situate  within  the  jurisdiction  of  a  County  Court  having  juris- 
diction under  the  Companies  (Winding-up)  Act,  1890,  a  petition 
to  wind  up  the  company,  or  to  continue  the  winding-up  under  the 
supervision  of  the  Court,  must  be  presented  to  that  County  Court.* 

Debentures  and  Debenture  Stock. 

The  word  "  debenture,'^  though  often  used  by  lawyers,  bears  no  Meaning  of. 
definite  legal  meaning.  It  generally  signifies  a  document  under 
the  seal  of  a  company  given  to  secure  the  repayment  of  money  (or 
money's  worth)  to  a  creditor  of  the  company.  The  debenture  may 
be  only  a  certificate  of  indebtedness,  but  it  generally  contains  or 
imports  a  covenant  to  pay,  which  is  usually  at  the  present  day 
accompanied  by  some  charge  or  security  on  the  property  of  the 
company,  so  that  some  debentures  are  secured  and  some  are  not 
secured.^ 

Although  as  a  general  rule  debentures  are  issued  in  series  to 
diflferent  persons  whose  debentures  rank  pari  pas$u,  there  is 
nothing  to  prevent  all  the  debentures,  or  one  debenture  for  the 
total  amount  intended  to  be  raised,  being  issued  to  one  peraon.^ 

There  is  a  great  difference  between  corporations  established  by 
Ro3'al  Charter  and  companies  incorporated  by  or  under  the  general 
provisions  of  an  Act  of  Parliament.  A  corporation  of  the  former 
class  has  power  to  deal  with  its  property  and  to  bind  itself  by  con- 
tract in  the  same  manner  as  if  it  was  an  ordinary  person,  unless 
indeed  the  charter  restricts  it  from  so  doing.  On  the  other  hand, 
where  a  corporation  is  created  by  statute,  the  statute  must  be  looked 
at  to  sec  what  the  corporation  is  intended  to  do,  and  therefore  to 
see  what  are  the  limits  of  its  powers.^ 

It  follows  that,  where  a  company  is  incorporated  by  a  special  Borrowing 
Act,  or  under  the  provisions  of  a  general  Act,  that  Act  must  be  ^^pany. 
looked  at ;  thus,  where  it  is  incorporated  under  the  Companies  Acts, 
its  memorandum  and  articles  of  association  must  be  looked  at  for 

*  Companies  (Winding-up)  Act,  1890,  »  Levy  v.  AbercorrU  Co,,  supra. 

J^l  (3)  and  (5).     Lindley  on  Companies,  ,  j^^^^^  ^  j^-^  ^^  ^'o.,  86  Ch.  D. 

^'Edmonds  y.  Blai^ia  Co.,  86  Ch.  D.  ^^^'  "'  '  ^^^^  ^''  ^'  ^^'  ^'  \^ 

m^Lety  V.  Ahercorris  Co.,  37  CL.  D.  ^^  ^  ^^^'     ^°^  »««  ^^"^  «°^  ^"  *^^ 

2W ;  British  India  Co,  v.  Ccnnmissimers  ^i^nits  of  corporate  powers  in  Pollock  on 

of  Irdand  Bevenue,  7  Q.  B.  D.  165.  Contract,  691,  note  D. 
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irregular  but 
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Chap.  XVI.  the  purpose  of  seeing  whether  its  power  to  borrow  money  on 
debentures  is  limited.  But,  in  the  absence  of  restriction,  "  a  com- 
pany limited  by  shares  may  borrow  as  much  money  as  it  can  get 
A  company  under  the  Companies  Clauses  Acts  has  only  limited 
powers  of  borrowing."^ 

Where  debentures  are  improperly  issued,  there  are  two  possible 
cases,  first,  where  the  issue  was  within  the  powers  of  the  companj, 
though  it  was  irregular  in  the  particular  circumstances ;  in  which 
case  the  debentures  are  invalid  in  the  hands  of  a  person  knowiDg 
of  the  irregularity,'  and  also  in  the  hands  of  his  assigns,  unless 
they  are  negotiable,  or  create  a  legal  charge,  or  the  company  is 
estopped  from  disputing  their  validity  as  against  a  bond  fide  pur- 
chaser for  value  without  notice  of  the  irregularity.  On  the  other 
hand,  if  the  debentures  are  ultra  vires,  which  may  happen  either 
because  all  borrowing  is  prohibited  or  because  there  is  a  limit  to 
the  amount  which  may  be  borrowed  and  that  amount  has  already 
been  raised,  they  are  invalid  even  in  the  hands  of  bondfid^  holders 
for  value,  except  so  far  as  the  money  which  they  represent  has  been 
applied  for  the  lawful  purposes  of  the  company.' 

A  company  limited  by  shares  can  create  a  charge  upon  its 
uncalled  capital,  unless  prohibited  by  the  memorandum  or  articles 
of  association,^  or  unless  the  case  is  within  sect.  5  of  the  Companies 
Act,  1879.^  A  charge  upon  "future  property"  is  not  a  charge 
upon  uncalled  capital,* 

It  should  also  be  observed  that,  even  if  the  company  has  power 
to  borrow,  its  liability  for  the  money  borrowed  in  its  name  by  the 
directors  depends  upon  whether  the  directors  had  authority,  express 
or  implied,  to  borrow  the  money,  or  in  cases  where  they  had  no 
such  authority,  upon  whether  the  company  has  ratified  the  trans- 
action.' In  the  absence  of  express  provision  as  to  borrowing,  the 
directors  of  trading  coraipanies  have,  but  the  directors  of  other 


Charge  on 

uncalled 

capital. 


Power  of 
directors  to 
borrow. 


*  Per  Ld.  Macnagbten,  Ooregum  Co, 
v.  Roper,  [1892]  A.  C.  147  ;  Oeiural 
Auction  Co.  v.  Smith,  [1891]  8  Ch.  432. 

'  Hoxcard  v.  Patent  Jvoj-y  Co,,  88  Ch. 
D.  156 ;  Davies  v.  PoUon,  [1894]  3  Ch. 
678. 

^  Lindley  on  Companies,  Bk.  II.,  Ch. 
2,  8.  6.  AthencBum  Co,  v.  Poofey,  1  Giff. 
102 ;  3  De  G.  &  J.  294  ;  Wenlock  v. 
River  Dee  Co,,  10  App.  Cas.  354  ;  Laiid- 


ownert*    Inclosure    Co,   v.   Ashfordj  16 
Ch.  D.  434. 

*  Re  Pyle  Work$,  44  Ch.  D.  584 ; 
Netoton  V.  Atiglo-Attstralian  Co.,  [1895] 
A.  C.  244. 

*  Re  Mayfair  Co,,  [1898]  2  Ch.  28. 

«  Re  StreatJiam  Co,,  [1897]  1  CL  15 ; 
Re  Rtissian  Spratts  Co,,  [1898]  2  Ch. 
149. 

'  Irvine  v.  Union  Bank  of  AuHraliih 
2  App.  Cas.  374. 
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companies  have  not,  an  implied  power  to  borrow  money  for  the  Chap.  ZVL 
purposes  of  the  company/ 

Debentures  issued  by  companies  are  sometimes  secured  by  a  "  Floating 
legal  mortgage  of  a  specific  part  of  the  property  of  the  company,  ^^*^^8«8- 
usually  effected  by  means  of  a  trust  deed ;  sometimes  they  are 
merely  charged  on  the  property  of  the  company  for  the  time  being, 
or  on  the  "  undertaking,"  so  as  to  constitute  a  floating  equitable 
security,  but  not  so  as  to  prevent  the  company  from  dealing  with 
its  property  in  the  ordinary  course  of  business.^  If  any  of  the 
property  covered  by  such  debentures  consists  of  land,  a  contract 
for  the  sale  of  such  debentures  is  a  contract  for  the  sale  of  an 
interest  in  land  within  s.  4  of  the  Statute  of  Frauds.^ 

It  follows  that  where  a  company,  after  issuing  debentures  which  Priority  of 
create  a  "  floating  charge  *'  only,  makes  a  legal  mortgage  of  a  ^^^^^ 
specific  part  of  its  property,  at  any  time  before  the  debenture  holders 
have  taken  steps  to  enforce  their  security,^  such  mortgage  has 
priority  over  the  debentures.^ 

Sometimes  the  debentiu*es  provide  that  the  company  shall  not 
create  any  mortgage  or  charge  to  take  priority  of  the  debentures ; 
in  such  case,  if  they  are  secured  by  a  mere  equitable  charge,  a 
person  taking  a  legal  mortgage  without  notice  of  the  debenture 
charge  would  take  priority  over  it.*  Such  a  restrictive  condi- 
tion will  not  apply  to  prevent  a  solicitor  acquiring  a  lien,  though 
he  has  notice  of  the  restriction.^ 

A  distress  for  rent  will  take  priority  over  such  floating  charges,®  —of  distress 
but  an  execution  will  not,  unless,  perhaps,  the  goods  have  been  sold  ^^  ^^  ^^^  * 
before  the  debentui'e  holders  intervene.® 

Under  the  Preferential  Payments  in  Bankruptcy  Acts,  1888  and  —of  statutory 
1897,  certain  debts  are  entitled  to  priority  over  claims  in  respect  of  Sebts!^ 
such  floating  charges.^® 

1  £x  p.   PUmatt,    12    Ch.   D.    707  ;  1).  715  ;  English  <fc  ScoUUh  Co.  v.  Btun- 

Madae  v.   SiUherland,    8  E.   &  B.    1  ;  ton,  [1892]  2  Q.  B.  700. 

Oeneral  Auction  Co.  v.  Smithy  [1891]  3  «  English  <fc  Scottish  Co.  v.  Bl-unton, 

Gh.  432,  where  the  cases  ore  discussed.  svp. 

'  WillmoU  V.  London  CeUuloid  Co.,  '*  Brmiion  v.  Electrical  Ccyrp.,  [1892] 

34  Ch.  D.  147.     See  Bjt  Florence  Co.,  1  Ch.  434. 

10  Ch,  D.  630  ;  Briinton  v.  Electrical  »  Be  Bmindwood  Co.,   [1897]   1   Ch. 

Corp.,  [1892]  1  Ch.  434  ;  Re  Yorkshire  373. 

Assoc.,  [1903]  2  Ch.   284  ;    Nelson  v.  »  Taunton  v.  Warwickshire,  Sheriff  of, 

Faber,  [1903]  2  K.  B.  367.  [1895]  2  Ch.  319  ;  Dairy  \.  Williamson, 

»  JDnter  v.  Broad,  [1893]  1  Q.  B.  744.  [1898]  2  Q.  B.  194.     As  to  priority  of  a 

^  Governments  Slock  Co.  y.  Manila  R.  garnishee  order,   see  Robsony,  Smith, 

Co.,  [1897]  A.  a  81.  [1895]  2  Ch.  118. 

*  Wheatley  v.  Silkstme  Co.,  29  Ch.  "  61  &  52  Vict  c.  62  ;  60  Vict.  c.  19. 
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Chap.  AVI.  On  the  appointment  of  a  receiver  on  behalf  of  the  debenture 
holders,  or  on  the  commencement  of  the  winding  up  of  the  com- 
pany, the  security  of  the  debenture  holders  ceases  to  be  a  mere 
floating  charge,  and  becomes  a  specific  charge  on  the  property  of 
the  company  then  existing  ;^  or  it  may  be  expressly  made  to  attach 
as  a  specific  charge  in  case  of  default  in  payment  of  interest  or  of 
principal,-  in  which  case  the  debenture  holders  must  take  steps  to 
enforce  their  security  in  order  to  make  it  attach  as  a  specific  charge.* 
The  debenture  holders  may  lose  their  priority  by  negligence.* 
The  occurrence  of  a  winding-up  makes  the  debentures  immediately 
payable,  though  the  specified  time  of  payment  has  not  arrived,  so 
that  the  debenture  holders  can  at  once  enforce  their  security." 

Debenture  holders  may,  if  the  property  charged  is  in  danger, 
obtain  the  appointment  of  a  receiver  by  the  Court  before  any 
default  has  been  made  in  payment/  If  the  debentui'es,  or  the 
trust  deed,  gives  such  power,  they  may  themselves  appoint  a 
receiver  of  the  property  charged.*^  After  default  in  payment,  they 
may  bring  an  action  to  enforce  their  security  and  obtain  payment, 
and  get  a  receiver  appointed  in  such  action ;®  or  they  may  fore- 
close ;®  or  they  may  petition  to  have  the  company  wound  up  ;^  or 
apply  to  enforce  their  security  in  an  existing  winding-up. ^^ 

There  is,  however,  no  power  to  give  eflect  to  the  security  by  a 
sale,  or  to  appoint  a  manager  of  the  undertaking,  where  it  is  of  a 
public  nature,  as  a  railway  or  gas  or  waterworks  company;  in  such 
cases  the  debenture  holders  can  only  obtain  the  profits  or  fruits  of 
the  company's  business  by  means  of  a  receiver.^^ 

Where  a  company,  constituted  by  a  special  Act  incorporating 
the  Companies  Clauses  Consolidation  Act,  1846,^  is  authorized  by 


Remedies  of 

debenture 

holders. 


Companies 
under  Com- 
panies Clauses 
Act,  1845. 


1  Ex  p.  Bradshaw,  15  Ch.  D.  465 ; 
EnglM  Channel  Co.  v.  Holt,  17  Ch.  D. 
715. 

«  jRe  Home,  29  Ch.  D.  736  ;  see  Hub' 
buck  V.  Helnut,  35  W.  E.  574. 

'  Oovernments  Stock  Co.  v.  Manila  E, 
Co.,  [1897]  A.  C.  81. 

*  He  Castdl,  [1898]  1  Ch.  315. 

»  Ilodson  V.  Tea  Co.,  14  Ch.  D.  859  ; 
JVallace  v.  Universal  Co.,  [1894]  2  Ch. 
547. 

•  Hubbwk  V.  ffelms,  85  W.  R.  574 ; 
McMahm  r.  y.  Kent  Iron  Co.,  [1891] 
2  Ch.  181 ;  JU  Victoria  Co.,  [1897]  1  Ch. 
168. 

7  He  Pound,  42  Ch.  D.  402  ;  HeStubbs, 


[1891]  1  Ch.  475.  See  Gotlingy.  6a$keU, 
[1897]  A.  C.  575. 

»  WUlmoU\  V.  CeUuUnd  Co.,  52  L.  T. 
642  ;  see  British  Linen  Co.  ▼.  S. 
American  Co.,  [1894]  1  Ch.  108, 

•  Sadler  v.  JForley,  [1894]  2  Oh.  170; 
Be  CoiHinental  Co.,  [1897]  1  Ch.  511. 

^  Be  Portsmouth  Tram.  Co.,  [1892] 
2  Ch.  362. 

"  Ex  p.  Bradshaw,  15  Ch.  D*  465. 

w  Gardner  v.  L.  C.  A  D.  B.  Ch.,  2  Ch. 
201 ;  Blaker  v.  Herts  JVatericorht  Co.,  41 
Ch.  D.  399  ;  per  James,  L  J.,  in  Attrte 
V.  Have,  9  Ch.  D.  347. 

»  8  &  9  Vict.  c.  16. 
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the  special  Act  to  borrow  money  on  mortgage  or  bond  (which  are  Chap.  ZVX 
commonly    comprehended   under  the   term  debenture),   it  may         ~ 
exercise  the  power  from  time  to  time  with  the  authority  of  a 
general  meeting  to  the  extent  authorized  by  the  special  Act.^ 
The  mortgages  may  comprise   "  the  undertaking  '*  ^  and  future  Mortgage 
calls  on  the  shareholders.*     The  mortgagees  and  bond  Iiolders  toking!"^^ 
respectively  have  no  preference  one  above  another  by  reason  of  Mortgage 
priority  of  date.*  ^^  ^*^- 

A  register  of  the  bonds  and  mortgages  is  kept,  and  may  be  Registration, 
inspected  by  any  shareholder  or  mortgagee  or  bond  creditor,  or  by 
any  person  interested  in  a  bond  or  mortgage.^ 

Transfers  of  bonds  or  mortgages  must  be  made  by  deed  in  the  Transfers, 
statutory  form,  which  requires  registration  to  complete  the  title  of 
the  transferee,*  A  transfer  "  in  blank  "  is  not  a  transfer  by  deed 
ontil  the  blank  has  been  filled  up  and  the  instrument  re-delivered 
by  the  transferor;^  and,  therefore,  the  registration  of  such  a  transfer 
which  has  not  been  re-delivered  is  inefiectual.^  The  Act  requires 
that  the  deed  shall  be  stamped  and  state  the  true  consideration;^ 
it  is  doubtful  whether  non-compliance  with  this  provision  will 
render  the  transfer  invalid  .• . 

Interest  on  the  bonds  and  mortgages  is  payable  in  preference 
to  any  dividends  payable  to  the  shareholders.^^  If  a  period  is 
fixed  by  the  mortgage  deed  or  bond  for  repayment  of  the  prin- 
cipal, upon  the  expiration  of  that  period  the  principal  becomes 
payable  on  demand ;  if  no  time  is  fixed,  the  mortgagee  or  bond- 
holder can,  after  twelve  months  from  the  date  of  the  mortgage  or 
bond,  demand  payment  of  the  principal  and  arrears  of  interest  on 
giving  six  months'  notice,  and  in  the  like  case  the  company  may 
at  any  time  pay  off  the  money  borrowed  on  giving  six  months' 
notice.ii 


^-B.   88.    88,    89,    40.    Mortgages  or  *  lb.  ss.  42,  44.     See  Landowners'  Co, 

bonds  itstied  without  the  authority  of  a  v.  Ashfyrd,  16  Ch.  D.  411. 

general  meeting  are  valid  in  the  hands  ^  Jb.  s.  45.    See  as  to  enforcing  the 

of  a  purchaser  for  value  without  notice ;  right  of  inspection,  Mutter  v.  Eastern 

Re  Rom/ord  Canal  Co.,  24  Ch.  D.  85  ;  and  Midlands  E,  Co.,  88  Ch.  D.  92. 

Fminlaine  v.  Carmarthen  Ji.  Co. ,  5  Eq.  816.  «  jb,  ss.  46,47. 

'  Astothemeaningof -undertaking,"  7  Powell  y.  London  d:  Provincial  Bank, 

^  8  &  9  Vict.  c.  16,  8.  2  ;  Gardner  v.  r^^g^i  ^  q^i.  610  ;  [1898]  2  Ch.  655. 

L  C.  d:D.  R.  Co.,  2  Ch.  201.     It  appears  s  7^,  g  46 

to  mean  the  going  concern  created  by  the  ... 

special  Act  '     **^^^^^  v.  London,  dx.  Bank,  sup. 

'  8  &  9  Vict.  c.  16,  88.  88,  43,  ante,  ^M  &  9  Vict.  c.  16,  s.  48. 

p.  296.  "  lb.  88.  50,  51. 
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Remedies  of 
mortgagee, 

—receiver. 


Of  bond' 
holder— 


elecutioD. 


Chap.  XVI.  Where  the  special  Act  empowers  the  mortgagees  to  enforce 
payment  of  arrears  of  interest,  or  of  principal  and  interest,  by  the 
appointment  of  a  receiver,  two  justices  may,  upon  the  mortgagees' 
application,  appoint  a  receiver  of  the  tolls  or  sums  liable  to  the 
payment  of  the  interest,  or  principal  and  interest.* 

A  bondholder  of  the  company  can  enforce  his  security  only  by 
action ;  and  on  obtaining  judgment  he  is  in  the  same  position  as 
any  other  judgment  creditor  of  the  company,  £.6.,  he  can  obtain  a 
receiver,^  and  can  issue  execution  against  all  its  property,  but  not 
so  as  to  prevent  the  carrying  on  of  the  undertaking  of  the 
company ;  and,  in  the  case  of  railway  companies,  a  manager  may 
be  appointed,  but  the  rolling  stock  and  plant  are  protected  by 
statute.^  Although  the  surplus  lands  of  a  railway  company  may 
be  ordered  to  be  sold  on  the  application  of  an  execution  creditor, 
the  lands  actually  used  for  the  purposes  of  the  railway  cannot  be 
sold,* 

Where  a  company,  incorporated  for  the  purpose  of  carrying  on 
any  undei-taking,  is  authorized  by  special  Act  incorporating 
Part  III.  of  the  Companies  Clauses  Act,  1863,°  to  issue  debenture 
stock,  it  may,  with  the  sanction  of  a  special  meeting,  raise  any  part 
of  the  money,  authorized  to  be  raised  by  mortgage  or  bond,  by  the 
issue  of  debenture  stock  instead  of  mortgages  and  bonds*  By  the 
Bailway  Companies  Act,  1867,  this  power  is  extended  to  railway 
companies,^  and,  by  the  Companies  Clauses  Act,  1869,^  to  com- 
panies which  by  Act  of  Parliament  have  power  to  borrow  on 
mortgages  or  bonds,  but  not  power  to  issue  debenture  stock. 

Debenture  stock,  with  the  interest  thereon,  is  a  charge  on  the 
undertaking  of  the  company  prior  to  all  shares  or  stock  of  the 
company,  and  the  interest  on  it  has  priority  over  all  dividends  or 
interest  on  any  shares  or  stock,  and  ranks  next  to  the  interest  on 
mortgages  or  bonds  which  have  been  legally  granted  before  the 


Debenture 
stock, 

— ^under 
Companies 
Clauses  Acts ; 


1  /ft.  8S,  63.  64.  See  Fripp  v.  Chard 
JL  Co.,  11  Hai'e,  241,  as  to  the  jurisdic- 
tion of  the  Court  also  to  appoint  a 
receiver. 

2  As  to  execution  by.  the  appointment 
of  a  receiver,  see  M.  L.  B.  P.,  p.  386, 
uidpost,  p.  311. 

s  30  &  31  Vict.  c.  127,  s.  4,  made 
perpetual  by  38  &  39  Vict  c.  31.  See 
JU  Mersey  H,  Co.,  37  Ch.  D.  610;  He 
Eastern  and  Midlands  It.  Co.,  46  Ch.  D. 
367.     As  to  the  meaning  of  "railway" 


company,  aeelUKd;  W.  Ind,  Docks  Co., 
38  Ch.  D.  676 ;  G.N.  JL  Co.  v.  Tahourdin, 
13  Q.  B.  D.  820. 

*  Gardner  v.  L.  C.  6s  D.  R.  Co.,  2  Ch. 
1201,  386 ;  Re  Bishops  Waltham  JL  Co., 
2  Ch.  3S2  ;  JU  Mull  d:  Momsea  B.  Co., 
2  Eq,  262. 

»  26  &  27  Vict,  c  118,  ss.  22  rf  «eg. 

•  30  &  31  Vict.  c.  127,  s.  24  ;  K. 
Mersey  R.  Co.,  [1896]  2  Ch.  287. 

7  32  k  33  Vict.  c.  48.  s.  8. 
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issue  of  the  debenture  stock ;  ^  but  the  holders  of  debenture  stock  Chap.  XVL 
are  not  entitled  to  any  priority  inter  se  as  regards  debenture  stock 
issued  under  the  same  special  Act.^  Payment  of  the  interest  may 
be  enforced  by  the  appointment  of  a  receiver,  or  by  action.^ 
Holders  of  debenture  stock  have  no  right  to  vote  as  such  at 
meetings  of  the  company,  and  cannot  require  repayment  of  the 
principal  money  paid  up  in  respect  of  it.^ 

Debenture  stock,  therefore,  confers  a  right  to  a  perpetual 
annuity  payable  out  of  the  undertaking  of  the  company,  and  the 
holder  differs  from  a  debenture  holder  in  that  he  has  no  right  to 
the  repayment  of  his  capital,  though  he  has  a  charge  for  his 
interest.*  He  is  a  creditor  and  not  a  member  of  the  company, 
and  receives  only  a  fixed  rate  of  interest  whatever  the  net  profits 
of  the  company.^ 

A  company  registered  under  the  Companies  Act,  1862,  may  —under 

issue  debenture  stock  if  empowered  by  its  memorandum  of  associa-  ac™^186^I**^ 

tion  to  do  so  ;*  and  perhaps  under  a  general  borrowing  power.*^ 

But  debenture  stock  of  such  companies  differs  from  debenture 

stock  issued  under  the  Companies  Clauses  Act,  186S,  in  that  the 

principal  as  well  as  the  interest  is  generally   charged   on  the 

company's  property,  and  that  the  company  is  bound  to  repay  the 

principal.^ 

Debentures  may  be  issued  at  a  discount  in  the  absence  of  pro-  Issue  at 
•  •       .     .,  X  R  discount. 

Vision  to  the  contrar}'.** 

Limited  companies  registered  under  the  Companies  Act,  1862,^ 
are  required  to  keep  a  register  of  all  mortgages  and  charges  affect- 
ing their  property,  and  to  allow  it  to  be  inspected  and  copies  to  be 
taken,^  but  an  unregistered  mortgage  is  valid.^^ 

Debentures  issued  by  **any  mortgage,  loan,  or  other  company  BUisofSaie 
and  secured  upon  the  capital  stock  or  goods,  chattels  and  effects 
of  such  company  "  are  exempted  from  the  operation  of  the  Bills 
of  Sale  Act,  1882.^^     This  exemption  is  not  confined  to  companies 

1  Act  of  1863,  38.  23—27.  D.  43 ;  ife  Campagnie  GitUrale,  4  Ch.  D. 

'^  /&.  8.  24 ;  i2c  Mersey  Jt.  Co.,  mp.  470  ;  fVebb  v.  Shropshire  R.  Co,,  [1893] 

^  ^*  *•  ^^-  3  Ch.  307. 

*  AUree  v.  Uawe,  9  Ch.  D.  337  ;  2fe  „  „.  ,  „^  ,,.  ^       ^^        .„ 

Burry  Co,,  33  W.  R.  741.  ^5  &  26  Vict.  c.  89,  s.  43. 

'lUBodman,  [1891]  3  Ch.  135,  138.  ,  '°  ^^^^    ^-     Aiiglo^AiMncan    Co., 

«  Buckley  on  Companies,  183.  [l^^^]  1  Ch.  130. 

'Palmer's  Comp.    Prec,    Part    III.,  "   JFrtV^^  v.  iTorton,  12  App.  Cas.  371. 

1'.  45  et  seq.  12  ^  Standard  Co.,  [1891]  1  Cli.  645, 

'  Be  AngUhDanuhian    Co.,    20    Eq.  disapproving  Jenkinsoii  v.  Brandlcy  Co., 

339;  Be  RegenCs  Ironworks  Co.,  3  Ch.  19  Q.  B.  D.  568. 
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Registration 
of  mortgages 
and  charges. 


Chap.  XVL  ejusdem  generis  with  mortgage  and  loan  companies;  and  every 
company  authorized  to  raise  money  on  loan  or  mortgage  is  a 
company  ejusdem  generis  with  a  "  mortgage  or  loan  *'  company.* 

Debentures  of  any  incorporated  company  which  is  required  to 
keep  a  register  of  mortgages,  as,  for  instance,  companies  subject  to 
the  Companies  Clauses  Consolidation  Act,  1845,^  or  the  Companies 
Act,  1862,^  or  a  deed  of  charge  to  cover  such  debentures,  are  not 
bills  of  sale  within  the  scope  of  the  Bills  of  Sale  Act,  1878,*  for 
they  are  not  secret  documents,  or  documents  of  the  class  by  which 
frauds  were  perpetrated  upon  creditors  by  means  of  secret  bilk  of 
sale.^ 

Now,  by  the  Companies  Act,  1900,*  a  company  must  register 
every  mortgage  or  charge  (created  after  the  31st  Dec.  1901), 
which  is,  (1)  for  the  purpose  of  securing  any  issue  of  debentures, 
or  (2)  on  uncalled  capital,  or  (3)  created  or  evidenced  by  an  instru- 
ment which,  if  executed  by  an  individual,  would  require  registra- 
tion as  a  bill  of  sale,^  or  (4)  a  floating  charge  on  the  undertaking 
or  property.®  Unless  registered  within  21  days  after  its  creation, 
it  is  void  against  the  liquidator  and  any  creditor  of  the  company, 
but  without  prejudice  to  any  obligation  to  repay  the  money 
secured.  The  registrar  must  give  a  certificate  of  registration, 
which  is  conclusive  evidence  of  due  registration,  and  a  copy  must 
be  endorsed  on  every  debenture.  The  register  may  be  inspected 
by  any  person  ;  and  a  company  must  keep  at  its  offices  copies  of 
all  registered  instruments  of  mortgage  or  charge,  which  may  be 
inspected  by  members  and  creditors.*  The  time  for  registration 
may  be  extended,  and  mistakes  and  omissions  may  be  rectified.* 

The  Local  Loans  Act,  1875,^°  contains  provisions  as  to  the 
raising  of  loans  by  local  authorities  on  the  security  of  debentures, 
debenture  stock,  or  annuity  certificates.  The  Act  does  not 
confer  any  fresh  powers  of  borrowing,  but  presupposes  that  the 
local  authority  has  aliunde  power  to  borrow  in  one  or  all  of  these 
forms. 


liocal  Loans 
j\ct,  1875. 


J  45  &  46  Vict.  c.  43  ;  see  8.  17.     See 
He  Standard  Co.,  [1891]  1  Ch.  627. 
«  8&9  Vict  c.  16. 
»  25  &  26  Vict.  c.  89. 

*  41  &  42  Vict.  c.  31.  See  He  Standard 
Co.,  [1891]  1  CI).  627  ;  Richards  v.  Kid- 
i^crmlnstcr  Overseers,  [1896]  2  Cb.  212. 

»  Ante,  y.  107. 

*  63  &  04  Vict.  c.  48,  s.  14. 


7    Ante,  Ch.  vii. 

«  lit  Yorkshire  Assoc.,  [1903]  2  Ch. 
284. 

•  Ih.  8.  15.  Re  Johnson  A  Co.,  (1902] 
2  Ch.  101  ;  Re  Harrogate  EstaUs,  U. 
[1903]  1  Ch.  498  ;  Re  Anglo-Oriental 
Co.,  lb.  914. 

w  38  k  39  Vict.  c.  83. 
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CHAPTER  XVII. 


EXECUTIONS. 


We  proceed  to  discuss  the  methods  of  enforcing  a  judgment  Chap.XVIL 

debt  against  the  personal  estate^  of  the  debtor  by  execution.^ 

It  is  a  general  principle,  with  regard  to  both  real  and  personal  Judgment 
X      XI.   *        •    J  X         j-x        •  X  u  XI    X   u      creditor  not 

property,  that  a  judgment  creditor  is  not  a  purchaser,  tliat  he  a  purchaser. 

stands  in  the  shoes  of  the  judgment  debtor,  and  can  obtain  by 

execution  only  such  property  as  belongs  to  the  debtor  both  at  law 

and  in  equity  ;  ^  he  must  take  subject  to  all  prior  interests  created 

by  the  debtor  for  value,  whether  legal  or  equitable.* 

Generally  execution  can  be  levied  without  leave,  but  in  certain  Leave  to  issue 

cases  leave  must  be  obtained,  the  most  important  instances  being  ®^^^*^*^"* 

where  six  years  have  elapsed  since  the  judgment  or  order,  or  any 

change  has  taken  place,  by  death  ^  or  otherwise,  in  the  parties 

entitled  or  liable  to  execution,  or  a  husband  is  entitled  or  liable  to 

execution  on  a  judgment  for  or  against  a  wife,  or  upon  a  judgment 

of  assets  in  futiwo,  or  a  party  is  entitled  to  execution  against  any 

of  the  shareholders  of  a  company  on  a  judgment  against  such 

company  or  a  public  oflScer  or  other  person   representing  the 

company.* 

When   a  company  is  being  wound  up  execution  against  the 


^  As  to  methods  of  enforcing  a  judg- 
ment against  the  land,  including  chattels 
real,  of  the  debtor,  see  M.  L.  R.  P.  382. 
*  *' Execution  signifieth    in  law  the 
obtaining   of   an    actual    possession  of 
anything  acquired  by  judgment  of  law, 
or  by  a  fine  executory  levied,  whether 
it  be.  by  the  sheriff  or  by  entry  of  the 
party  ; "  Co.  Litt.  154a.     *'  An  action  is 
Kaid  in  its  proper  sense  to  continue  until 
judgment  be  given,  and  after  judgment 
doth  process  of  execution  begin  "  ;  Co. 
Litt.  289a.    See  as  to  executions  gene- 
J^ly,  R.  S.  C,  Ord.  XLIL     Anderson 
on  ExecutioM, 


3  Jennings  v.  MaUier,  [1902]  1  K.  B.  1. 

**  See  JVhitworth  v.  Oaugain^  1  Ph. 
728,  Cr.  k  Ph.  325,  and  other  cases 
explained  in  Elph.  &  CI.  Searches,  10  ; 
Dolphin  v.  Aylicard,  L.  R.  4  H.  L. 
500,  per  Ld.  Hatherley,  C.  ;  Davey  v. 
Williamson,  [1898]  2  Q.  B.  194  ; 
SimidtanfOiis,  d-cSyiidicatcy,  Fowerakevy 
[1901]  1  K.  B.  771  ;  DuckY.  Toio^  Co., 
[1901]  2  K.  B.  314. 

«  See  Stewart  v.  RhodeSy  [1900]  1  Ch. 
386  ;  Jie  CUments,  [1901]  1  K.  B.  260. 

«  See  anU,  pp.  266,  274,  286,  and 
R.  S.  C,  Ord.  XLIL,  r.  28. 
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Chap.  XVn.  company  cannot  be  issued  or  proceeded  with  without  leave.*  In  the 
case  of  the  bankruptcy  of  a  judgment  debtor,  the  rights  of  a 
judgment  creditor  to  issue  execution,  or  to  retain  the  proceeds  of 
an  execution  already  levied,  are  affected  by  the  Bankruptcy  Acts, 
1888  and  1890.2 

Execution  may  be  effected  by  means  of  a  writ  or  order  addressed 
to  the  sheriff  or  other  public  officer,  or  by  the  Court  making  an 
order  supplemental  to  the  judgment,  or  giving  special  directions  to 
some  private  person  for  the  purpose  of  enforcing  the  judgment. 

Fieri  Facias. 

What  can  be  A  writ^  oi  fieri  facias  (commonly  called^,  fa.)  is  a  writ  given  to 
^^n,fa!^  ^^  *  judgment*  creditor  by  the  common  law.  It  is  a  writ  addressed 
by  the  Crown  to  the  sheriff,^  by  virtue  of  which  he  seizes  the  goods 
and  chattels  of  the  debtor  and  sells  them,  and  (in  practice)  applies 
the  proceeds  in  payment  to  the  judgment  creditor  of  the  amount 
due  to  him  instead  of  paying  it  into  Court  as  directed  by  the  writ. 
At  common  law  the  sheriff  could  seize  under  a^./a.  all  the  debtor's 
corporeal  personal  property"  which  can  be  sold,^  except  wearing 
apparel  actually  in  use  and  (perhaps)  goods  in  the  personal  posses- 
sion of  the  debtor.®  But  it  is  provided  by  statute  •  that  *'  the 
wearing  apparel  and  bedding  of  any  judgment  debtor  or  his  family 
and  the  tools  and  implements  of  his  trade,"  not  exceeding  in  the 
whole  the  value  of  5Z.,  shall  not  be  liable  to  seizure. 

The  common  law  rule  as  to  things  liable  to  seizure  has  been 
extended  by  statute^®  to  money,^^  bank  notes,  cheques,  bills  of 
exchange,  promissory  notes,  bonds,  specialties,  or  other  securities 
for  money,  and  the  sheriff  can  pay  the  money  or  bank  notes  to  the 

^  Companies  Act,  1862  (25  &  26  Vict.  execotion  in  the  natnre  of  a  ^  fa,  i» 

c.  89),  ss.  85,  87,  163.  addressed    to  the  high    bailiff  of  the 

^  46  &  47  Vict.  c.  52,  ss.  9, 10,  45,  46,  Court,  and  in  any  other  inferior  Court  a 

as  amended  by  58  &  54  Vict.  c.  71,  s.  11.  warrant  of  the  like  nature  is  issued  to 

See  Woolfcrrd  v.  Levy,  [1892]  1  Q.  B.  one  of  the  bailiffs  of  the  Court 
112  \  Bums-Bums  Y,  Broitni,  [1895]  1  •Including     leaseholds    for    years; 

Q.  B.  324  ;  Hasluck  v.  Clark,  [1899]  1  Elph.  k  CI.  Searches,  68. 
Q.  B.  699.  7  Legg  v.  Etans,  6  M.  &  W.  36. 

3  As  to  the  meaning  of  **  writ,"   sec  «  Sunbolfy,  Al/ord,  3  M.  &  W.  254. 

M.  L.  R  P.  382.     See  tlie  form  ofji./a.  •  8  &  9  Vict.  c.  127,  s.  8.     See  ^ 

in  R.  S.  C,  Appx.  H.  Dawson,  [1899]  2  Q.  B.  54. 

■•  An  order,  as  well  as  a  judgment,  for  ^'^  1  &  2  Vict.  c.  110,  s.  12. 

payment  of  money  can  be  enforced  by  a  "  I.e.,   coin,   not  debts  due  to  th« 

fi.  fa.,  R.  S.  C,  Ord.  XLII.,  rr.  17,  24.  judgment  debtor  ;  Harrison  T.  PaynUr, 

»  In  the  County  Court  a  warrant  of  6  M.  &  W.  887. 
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execution  creditor,  and  hold  the  other  property  so  authorized  to  be   Chap.  XVJLL 
seized  as  security  for  the  amount  directed  to  be  levied  by  the 
fi.fa.y  with  power  to  sue  thereon  at  the  time  of  payment. 

Even  since  this  Act  deeds  and  writings  cannot  be  seized  unless 
they  are  securities  for  money. ^ 

Fixtures  annexed  to  the  freehold  of  the  debtor  cannot  be  seized ;  -  Fixtures, 
but,  where  the  debtor  is  possessed  of  the  land  for  a  term  of  years, 
fixtures  which  may  be  removed  by  him  can  be  seized.^     Emble-  Emblements 
ments/  i.e.,  those  growing  crops  which  pass  to  the  executor  as  ~^^P** 
being  the  fruit  of  the  industry  of  the  owner,  can  be  taken  in 
execution,^  but  not  permanent  growths,  such  as  trees  or  grass. 
Thmgs  let  to  the  debtor  may   be   seized,  but  only  his  interest  Thinffs  hired 
therein  can  be  sold,  and,  if  the  sheriff  sells  more,  he  becomes  liable  to  debtor*  ^ 
to  an  action  for  the  conversion.^     Goods  pledged  can  be  seized  for 
the  debt  of  the  pledgor  on  payment  of  the  debt  to  the  pledgee,  but 
not  otherwise ;  ^  and  the  interest  of  the  pledgee  can  be  taken  in 
execution  under  Siji.fa.  for  the  debt  of  the  pledgee.^ 

The  rolling  stock  and  plant  of  a  railway  compan}'  are  in  some  Railway 
cases  protected  from  execution.®     The  pay,  arms,  ammunition,  ^^™P^"*^« 
equipments,  regimental  necessaries  or  clothing  of  all  soldiers  of  ' 
the  regular  forces  cannot  be  seized  in  execution. ^^ 

By  the  effect  of  the  seizure  the  sheriff  acquires  possession  of  the  Possession  of 
goods,  and  therefore  may  maintain  an  action  against  any  person  s^^'*^^- 
who  takes  them  ;  ^^  but  the  debtor  remains  the  owner  of  them  till 
the  sheriff  sells.^* 

Where  the  goods  seized  are  on  **  any  messuages,  lands  or  Execution 
tenements  leased ^^  for  life  or  lives,  term  of  years,  or  otherwise,"  rg^f^^^^ 
they  cannot  be  taken  unless  the  execution  creditor,  before  the 

^  See,  as  to  what   are   securities  for  ?  Ror/ers  v.  Kennayy  9  Q.  B.  692. 

raouey,  Stokoc  v.  Cowan,  29  Beau.  637  ;  ^  y^  Rollason,  84  Ch.  D.  495. 

AUanie  v.  Darcv,  5  Ir.  Ch.  R.  55  ;   Jle 
Saryeant,  7  L.  It.  Ir.  66.  '  30  &  31  Viet.  e.  127.  s.  4  ;  38  &  39 

*  IFhui  V.  Lufilby,  5  B.  &  Aid.  625  ;  ^^''^^'  ^'  ^1,  s.  1  ;  46  &  47  Vict.  c.  39. 
24  R.R.  503  ;  Steward  v.  Lanibe,  4  Moo.  i"  44  k  45  Vict.  c.  58,  s.  144. 

^-  "  Wilbraham  v.  Snoio,  2  Wms.  Saund. 

»  Minthall  V.  Lloyd,  2  M.  &  W.  459  ;  ^^ 

46  K.  K.  638  ;  Poole  8  Case,  1  Salk.  368  ;  '         ,          ^,            .  t..        ,«o        ., 

Du^urrr^ic  V.   Ramsey,   2  H.  &  C.  777.  ''  ^^^^*  \%''Z'  l^'^'V^^J  \^^^ 

See  .ot;.  to  Elwcs  v.  Maw,  2  Sm.  L.  C.  ^  ^''   ^2  ;  86  R    R.  27  ;    Woodland  v. 


204. 


FiUler,  11  A.  &  E.  859. 


■•  M.  L.  R.  P.  23.  ^^  /.<?•»  under  aii   existing  lease,  not 

*  See  56  Geo.  3,  c.  50,  s.  1.  inider  a    lease   which    has    determined 

*  Cousider  Fenn  v.  Bittkston,  7  Ex.       before  the  sei/.ui-e ;  Cox  v.  Leighf  L.  11. 
152.  9  (^  B.  333. 

G.P.P.  20 
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Sale  by 
sheriff. 


Chap.ZVIL  removal  of  the  goods  from  the  premises,  pays  the  landlord  all 
"  sums  due  for  rent,  not  exceeding,  in  the  case  of  tenements  let  at  a 

weekly  rent,  four  w  eeks'  arrears ;  in  the  case  of  tenements  let  for 
any  other  term  less  than  a  year,  the  arrears  of  rent  accming  during 
four  such  terms,  and  in  any  case  not  exceeding  one  j-ear's  rent^ 
The  sheriff  levies  for  the  amount  so  paid  for  rent  for  the  benefit 
of  the  execution  creditor.^ 

After  the  seizure  the  sheriflf's  oflScer  employs  an  auctioneer  to 
catalogue  and  sell  the  goods.  The  sale  is  on  the  premises  where 
the  goods  are  seized  if  the  person  in  possession  of  the  premises 
consents ;  if  he  does  not,  they  are  removed  for  the  purposes  of 
the  sale.  The  sherifif's  oflScer  may  remain  on  the  premises  a 
reasonable  time-  for  the  purpose  of  removing  the  goods  to  a 
place  of  safe  custody  till  the}'  can  be  sold.  Where  the  execution 
is  for  upwards  of  201, ,  including  incidental  legal  expenses,  the 
sale  must  be  by  public  auction  and  not  by  bill  of  sale  or  private 
contract,  unless  the  Court  from  which  the  proceedings  issued 
orders  otherwise.* 

At  common  law  tlie  goods  are  bound  from  the  teste^  of  the  writ 
of  execution,^  so  that  no  subsequent  dealing  with  them  by  the 
debtor  could  take  away  the  sheriff's  right  to  seize  them  if  he 
could  find  them  within  his  bailiwick.  By  the  Statute  of  Frauds* 
it  was  provided  that  the  goods  were  not  to  be  bound,  as  regards 
purchasers  for  value,^  until  the  writ  was  delivered  to  the  sheriff;^ 
and,  by  the  Mercantile  Law  Amendment  Act,^  that  no  writ  of 
fi.  fa.  should  prejudice  the  title  to  goods  acquired  before  the 
actual  seizure  of  the  goods  by  a  bond  fide  purchaser  for  value 
without  notice  that  the  writ  had  been  delivered  to  the  sheriff. 

These  provisions  were  repealed  by  the  Sale  of  Goods  Act,  1898, 
which  provides  that  **  a  writ  of  ^.  /a.,  or  other  writ  of  execution 
against  goods  shall  bind  the  property  in  the  goods  of  the  execution 


Goods  seized, 
when  bound 
as  against 
purchaser 
from  debtor. 


Sale  of  Goods 
Act.  1893. 


1  8  Anne,  c.  H  (c.  18  in  Revised 
Statutes),  8.  1,  as  amended  by  7  &  8 
Vict.  c.  96,  8.  67.  See  Re  Mackenzie, 
[1899]  2  Q.  B.  566. 

2  Playfair  v.  Mtisgrovc^  14  M.  &  W. 
239  ;  Ash  v.  Davmay,  8  Ex.  237. 

»  The  Bankruptcy  Act,  1883,  s.  145 ; 
Bankruptcy  Act,  1890,  s.  12;  R.  8.  C, 
Ord.  XLIII.  rr.  8—16;  Crawshaw  v. 
Harruon,  [1894]  1  Q.  B.  79. 

"*  /.c,  the  date,  because,  when  the 
king's  writs  were  in  Latin,  the  date  was 


contained  in  the  clause  b^rmning 
**  Teste  meipaoy 

*  Awnu,  Cro.  EL  174 ;  FleettcwTt 
Case,  8  Rep.  171a. 

«  29  Car.  2,  c.  3,  8.  16. 

"  Hvicfiinsan  v.  Johnston,  1  T.  R. 
729 ;  1  R.  R,  380. 

»  Guest  V.  Covchridge  R,  Co.,  6  Eq. 
619  ;  Ex  p,  Williams,  7  Ch.  817,  per 
Hellish,  I.  J. 

»  19  &  20  Vict  c  97,  s.  1. 
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debtor  as  from  the  time  when  the  writ  is  delivered  to  the  sheriff  to  Chap.ZVIL 
be  executed,"  and  that  the  date  of  such  delivery  shall  be  indorsed 
on  the  writ.^  But  **no  such  writ  shall  prejudice  the  title  to 
such  goods  acquired  by  any  person  in  good  faith  and  for  valuable 
consideration"  without  notice  "that  such  writ,  or  any  other  writ 
by  virtue  of  which  the  goods  of  the  execution  debtor  might  be 
seized  or  attached,  had  been  delivered  to  and  remained  unexecuted 
in  the  hands  of  the  sheriff.*'  ^ 

In  practice  the  writ  is  generally  executed  by  a  **  bound  bailiff"-  Bailiff, 
under  an  order  from  the  sheriff,  called  **  a  warrant,"  to  execute 
the  writ.     But  it  may  be  executed  by  the  sheriff  in  person  or  by 
the  under-sheriff,  or   by  a   special   bailiff  under    the    sheriff's 
wjirrant.^ 

When  a  Ji.  fa.  is  once  sued  out,  it  may  be  executed  notwith- 
standing the  death  of  the  execution  creditor*  or  of  the  debtor.' 

Strictly  speaking,  it  is  the  duty  of  the  sheriff  to  draw  up  and  Return  to  the 
sign  a  formal  statement  of  what  he  has  done  in  obedience  to  the  the  writ, 
writ;  which  statement  when  signed  is  called  **  the  return  to  the 
writ " :  and  he  ought  afterwards  to  send  the  writ  and  the  return 
to  the  writ  to  the  Supreme  Court.  This  latter  process  is  some- 
times called  "  the  return  of  the  writ."  The  judgment  creditor 
or  judgment  debtor  can  compel  the  sheriff  to  return  the  writ.* 

The  return  to  the  writ  must  be  carefully  distinguished  from  the 
return  of  the  writ ;  the  difference  between  them  is  analogous  to 
the  difference  between  writing  and  posting  a  letter. 

Under  a  Ji,  fa,  against  a  partner  on  a  judgment  against  such  Execution 
pailner  for  a  private  debt  the  sheriff  could  formerly  seize  all  such  partnership 
of  the  assets  of  the  firm  as  are  seizable  under  a  fi,  fa,y  but  he   proi)eity. 
could  only  sell  the  share  and  interest  of  the  execution  debtor  in 
the  goods  so  seized,  and  not  the  whole  of  the  d(jhtor's  interest  in 
the  partnership,  including  book  debts  and  goodwill,  for  these 
could  not  be  reached  by  a  fi.  fa. ;  and  the  only  way  in  which  the 
purchaser  could  ascertain  what  he  was  entitled  to  under  the  sale 
was  by  taking  the  accounts  of  the  partnership ;  for,  as  we  have 
pointed  out,  the  share  of  each  partner  is  not  a  share  in  any 

^  56  &  57  Vict.   c.   71,  s.  26  ;  Bag-  officers.   Sheriffs  Act,    1887   (50    k  51 

^hawft  V.  Deacon,  78  L.  T.  776.  Vict.  c.  56). 

■  i.e.,  a  person  who  has  eutei-ed  into  •*  Clerk  v.  Withers^  Holt,  303,  646. 

a  bond  with  sureties  for  the  duo  per-  *  Fark  v.  Mosse^  1  Leon.  144. 

formance  of  his  office.     See  Blackstone,  •  R.  S.  C,  Ord.  Lll.  r.  11  ;  Edmunds 

bk.  i.,  ch.  9.  V.  IFatson,  7  Taunt.  5  ;  Angell  v.  Bad- 

*  See  as  to  the  under-sheriff  and  other  delei/f  3  Ex.  D.  49. 

20  (2) 
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Chap.  XVn.  specific  asset.^  By  the  Partnership  Act,  1890.'  a  writ  of  execu- 
tion  is  not  to  issue  against  any  partnership  property  except  on 
a  judgment  against  the  firm,*  but  the  judgment  creditor  of  a 
partner  may  obtain  an  order  charging  the  partner's  interest  in 
the  partnership  property  and  profits  with  payment  of  the  amount 
of  the  judgment  debt  and  interest  thereon,  and  the  appointment 
of  a  receiver  of  that  partner's  share  of  profits  and  of  any  other 
money  which  may  be  coming  to  him  in  respect  of  the  partner- 
ship ;  *  and  the  other  partner  or  partners  may  redeem  the  interest 
charged,  or,  in  case  of  a  sale  being  directed,  may  purchase  it. 


Elegit. 

Elegit.  Under  the  writ  of  elegit,  which  is  founded  upon  the  statute 

13  Edw.  1,  c.  18,  the  sheriff  seized  and  delivered  to  the  judgment 
creditor  all  the  chattels  of  the  debtor  (saving  only  his  oxen  and 
beasts  of  the  plough),  and  one  half  of  his  land,  until  the  debt 
was  levied.  Subsequently  it  was  enacted  that  the  whole  of  the 
debtor's  land  could  be  seized  under  the  writ.^  Now  a  writ  of 
elegit  does  not  extend  to  goods.® 

A  creditor  to  whom  the  debtor's  land  has  been  delivered  under 
an  "elegit"  can  obtain  an  order  for  the  sale  of  the  debtor's 
interest.^ 

Execution  by        We  proceed  to  consider  various  modes  of  execution  by  means 
Court.  of  orders  of  the  Court  itself  as  distinguished  from  execution  under 

the  authority  of  writs. 


Attachment 
of  debts. 

Garnishee. 


Attachment  of  debts, 

A  judgment  creditor  ^  may  obtain  from  the  Court  or  a  judge 
ex  parte  an  order  that  all  debts  owing  or  accruing  from  any  person, 
called  the  garnishee,  to  the  judgment  debtor,  shall  be  attached  to 
answer  the  judgment,  and  directing  by  the  same  or  a  subsequent 


1  Ante,  i\  9.  See  Helmoi'C  v.  Smith  (1 ), 
35  Ch.  D.  486  ;  Anderson  on  Execution, 
208,  284. 

2  63  &  54  Vict.  c.  39,  s.  28. 

♦  As  to  execution  where  a  judgment 
fir  order  is  against  a  firm,  sec  R.  S.  C, 
Ord.  XLVIIIa.  r^  8  ;  Davia  v.  Hyman, 
[19031  1  K.  15.  .^54. 


*  Post,  p.  311.  Bro^ni  v.  ffutchipsou, 
[1895]  2  Q.  B.  126. 

M  &2  Vict.  c.  110,  s.  11. 
«  46  &  47  Vict.  c.  52,  s.  146. 
"  27  &  28  Vict.  c.   112,  s.  4  ;  Oidir 
LV.  r.  9b. 

*  In  this  plare  the  pliraj*  inchuK*s 
any  person  who  hns  ohtaineda  jiulgnieiit 
or  order  for  puyment  of  money. 
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order  the  garnishee  to  show  cause  why  he  should  not  pay  to  the  Chap.  XVIL 

judgment  creditor  the  debt  due  from  him  or  so  much  as  will 

satisfy  the  judgment  debt.*     Service  of  an  order  on,  or  notice  of 

it  to,  the  garnishee  binds  such  debts  in  his  hands.^     The  debts 

which-  can  be  attached  may  be  legal  or  equitable,^  payable  at  the 

present  or  at  a  future  time ;  *  but  they  must  be  existing  debts. 

Unhquidated  damages,^  or  an  unascertained  sum,*  or  a  debt  to 

arise  on  a  condition,^  or  money  which  will  be  payable  to  the 

debtor  by  trustees   when   they   have   received   it,   but  not  yet 

received  by  them,^  or  rent  not  yet  due,®  cannot  be  attached ; 

though  rent  which  is  due  can  be  attached  ;  ^®  and  debts  that  cannot 

be  assigned  cannot  be  attached.     The  pay  of  an  officer  in  the 

ixrmy  or  navj,^^  seamen's  wages,^^  and  the  wages  of  a  servant, 

labourer,  or  workman,  at  any  rate  in  an  inferior  Court,  cannot  be 

attached.^ 

If  the  garnishee  does  not  pay  into  Court  the  sum  that  he  ought 
to  pay,  and  does  not  dispute  the  debt  claimed  to  be  due  from  him 
to  the  judgment  debtor,  the  Court  may  direct  execution  to  issue 
against  him  ;  but  if  he  disputes  his  liability,  the  Court  may  direct 
the  question  to  be  tried.^^  If  it  is  suggested  ^^  that  a  third  person 
has  a  lien  or  charge  on  the  debt,  the  Couil  can  order  such 
person  to  appear,  and  may  bar  his  claim  or  make  such  order  as 
it  thinks  fit  with  respect  to  the  lien  or  charge.^^  Payment  by  the 
garnishee  into  Com*t,  or  to  the  judgment  creditor  on  an  order 
being  made,  or  execution  for  such  payment  ^^  levied  upon  him  in 
the  proceedings,  is  a  valid  discharge  as  against  the  judgment 
debtor  to  the  amount  paid  or  levied,^^  It  should  be  observed  that 
the  elFect  of  a  garnishee  order  is  to  place  the  judgment  creditor 
in  the  shoes  of  the  judgment  debtor.     He  has,  therefore,  no  better 

1  R.  S.  C,  Onl.  XLV.  r.  1.  i"  Mikhdl  v.  Lee,  L.  R.  2  Q.  B.  259. 

'  Ib.r.  2;  Jioifers  v,  IVhUclnj,  [1892]  ii  Jptharpc   \\    Apthorpe,    VI   P.    D. 

A.  C.  118.  192. 

3  Per  Hrett,  M.  R.,  Webb  v.  Stanton,  ,,  Merol.ant  Sliippiiig  Act.   189i   (57 

11  Q.  B.  D.  525.  &  5H  Vict.  c.  60),  s.  163. 

^  Tapp  V.  Jones,  L.  R.  10  Q.  B.  591.  ^.  .,.,  ,   ^^  .,.\      ^n      d    .a       t     •/ 

.    r              rr,                 f    n    «  V   «a  .  ^^  ^  34  Vict.  C.30  ;  Booth  v.  Trail, 

^  Jones  V.  Thompson,  h.  B.  &  li.  oJ  ;  ,.>  ,^    ,,    ta  o     ..    j            r       ■         n 

..                 _  ,        «V.    R   V   Q   A)Q  ^^  ^^'   ^^-  ^'  ^  ;  f'ordon  v.  Jennings,  9 

Dresser  v.  Johns,  6  C.  B.  N.  53.  429.  ii    ii  n   jr; 

*  Johnson  V.   Diamond,   11   Ex.    73 ;  *-     •     • 

Richardson  v.  Ehnit,  2  C.  P.  D.  9.  "  O*'^-  -"^^V.  rr.  3,  4. 

'  Hoicell  V.   Mctroi^oUtan  District  E.  **  Not  necessarily  by  tlio  garnishee  ; 

Co.,  19  Ch.  I).  508.  lioberts  v.  Death,  8  Q.  B.  D.  319. 

*  Webb  V.  Slenton,  11  Q.  B.  D.  518.  *''  Onl.  XLV.  rr.  5,  6. 

'  HoUliam     v.      PassuKar,     Chitty's  ^''    Turner  v.  Jones,  1  II.  k  N.  878. 

Archbold's  Practice,  929  (6).  ^"^  Onl.  XLV.  r.  7. 
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€hap.XVII.  right  than  the  latter,  so  that,  if  the  judgment  debtor  has  created 
an  equitable  charge  on  the  debt  attached,  the  judgment  creditor 
takes  the  debt  subject  to  the  charge,  even  if  the  person  entitled  to 
the  charge  has  not  perfected  his  title  by  giving  notice  {ajitCy  p.  128) 
to  the  gamisheee ; '  and  debts  which  have  been  assigned  by  the 
judgment  debtor  before  the  order,  cannot  be  attached;-  nor 
tlie  balance  of  a  debt  already  attached  under  a  garnishee  order  if 
it  has  been  assigned,'  for  a  garnishee  order  binds  only  what  the 
judgment  debtor  can  honestly  deal  with  without  interfering  with 
the  interests  of  third  persons.**  A  debt  attachment  book,  in 
which  particulars  of  the  attachment  have  to  be  entered,  is  kept  in 
the  Central  Office,  but  there  appears  to  be  no  penalty  for  omitting 
to  make  such  entry.^ 

Charging  Order. 

Charging  Until  the  coipmencement  of  the  j^resent  reign,  stock  or  shares 

could  not  be  taken  in  execution ;  but  now  a  judgment  creditor 
can  obtain*^  an  order,  called  a  "charging  order,"  charging  the 
judgment  debt  and  interest  upon  the  debtor's  interest,  whether 
in  possession,  remainder,  or  reversion,  and  whether  vested  or 
contingent,  in  any  government  stock,  funds  or  annuities,  or  any 
stock  or  shares  in  a  public  company  in  England,  or  the  dividends 
or  interest  thereof,  whether  being  funds  in  Court  or  not,'  and 
whether  standing  in  the  debtor's  name  in  his  own  right,^  or  in 
the  name  of  a  trustee  for  him ;  ^  and  a  charging  order  may  be 
made  upon  cash  in  Court  to  the  credit  of  the  debtor.^^  The  order 
entitles  the  creditor  to  the  same  remedies  as  if  the  charge  was 
made  by  the  debtor.  The  effect  of  the  order  does  not  depend  on 
the  capacity  of  the  debtor  to  make  the  charge,  but  on  the  validity 
of  the  judgment.^^     No  proceedings   can   be   taken   to  enforce 


1  Badcleyv.ConaolidiUcd  Bank,  84  Ch.  ®  I.e.,  to  which  ho  is  beneficially  en- 
D.  fJSe,  546  ;  38  Ch.  D.  238,  257  ;  Re  titled  ;  Cooper  v.  (hnffin,  [1892]  1  Q.  B. 
General  Horticuitural  Co.,  32  Ch.  D.  512.  740  ;  Hou-ard  v.  Sadhr,  [1893]  1  Q.  B. 

2  Hirich  V.  Co(Uc8,  18  C.  B.  757  ;   Wise  ^  »  ^«^'^'*  ^'-  ^'^''*'^'  ^  Ex.  796. 


V. 


.  Birkemhaw,  29  L.  J.  Ex.  240.  '  -STott^A  We^na  Co.   v.   Iiohertso.i,  8 

«  Yates  V.  Ter^^y,  [1902]  1  K.  B.  527.       ^\o\!ii  v.  E^Ueanls,  21  Q.  B.  P. 


*  Davis  V.  Frecthy,  24  Q.  B.  D.  519. 


488. 


*  Old.  XLV.  r.  8.  11  ^^  Lca^f^sley,  [1891]  2  Ch.  1,  where 

•  1  &  2  Vict.  c.  110,  ss.  14, 15  ;  3  &  4  ^  charging  order  was  made  on  a  fund  in 
Vict.  c.  82  ;  K.  S.  C,  Oi-d.  XLVI.  r.  1 ;  Court  belonging  to  a  lunatic  in  i«l«ct 
seq  Stewart  v.  Rlwdcs,  [1900]  1  Ch.  386.  of  debts  incmred  before  the  lunacy  ;  and 

7  Hidkes  V.  Day,  10  Sim.  41.  Be  Broicn,  [1900]  1  Ch.  489. 
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payment  of  the  debt  by  realizing  the  security  until  after  six  Chap.  XVII. 
months  from  the  date  of  the  order,  though  the  creditor  can,  in 
the  meantime,  obtain  an  order  restraining  the  debtor  from 
receiving  the  dividends  accruing  during  the  six  months.^  In 
order  to  prevent  the  debtor  from  disposing  of  his  interest,  the 
charging  order  ma}'  be  made  in  the  first  instance  ex  parte  as  an 
order  nisi,  and,  when  made  absolute,  the  charge  takes  effect  from 
the  date  of  the  charging  order  nisir  If  the  fund  is  in  Court, 
notice  of  the  order  nisi  must  be  given  to  the  Paymaster-General.^ 
The  charge  conferred  by  the  order  affects  only  the  interest  that 
the  debtor  can,  or  could  if  sid  juris,  honestly  assign  ;  and,  there- 
fore, it  confers  no  priority  over  incumbrances  created  before  the 
order  nisi,  even  if  the  incumbrancer  has  neglected  (where  the 
debtor's  interest  is  equitable)  to  perfect  his  title  by  notice  to 
trustees,^  or,  if  the  fund  is  in  Court,  by  obtaining  a  stop  order.^ 
A  judgment  creditor  who  has  obtained  a  charging  order  must,  if 
he  wishes  to  enforce  the  charge  conferred  by  the  charging  order, 
institute  an  action  for  that  purpose,  for  the  Court  cannot,  by  an 
order  in  the  action  in  which  judgment  was  recovered,  direct  a  sale 
of  the  property  charged.* 


Equitable  Execution — Receiver, 

Where  there  is  no  remedy  by  ordinary  process  of  execution,  an  ».  Equitable 
order  for  a  receiver  may  be  obtained  so  as  to  give  the  judgment  execution." 
creditor  the  same  benefit  which  he  would  have  got  by  execution. 
This  is  equitable  relief  and  is  not  governed  by  the  same  rules  as 
legal  execution  in  the  strict  sense  of  the  term.^  It  is,  however, 
**  execution  "  within  the  meaning  of  the  Judgment  Extensions 
Act,  1868;^  and  a  receiver  may  be  appointed  in  the  case  of  a 
certificate  of  a  Scotch  judgment  registered  in  the  High  Court.^ 

A  receiver  was  appointed  by  the  Court  of  Chancery  in  aid  of  a 
judgment  at  law  when  the  plaintiff  showed  that  he  had  sued  out 

*  Walts  Y.  Jefferyes,  3  Miic.  &G.372.       Kolchmann  v.  Mcurice,  [1903]  1  K.  B. 
'  Holy  V.  Barry,  3  Ch.  452.  534. 

^  Breretofi  v.   Edioards,  21  Q.  B.  D.  '"  Thompson  v.   GiUy  [1903J  1  K.  B. 

488.  760,  769  ;  lie  Sh^phard,  43  Ch.  D.  131  ; 

■•  Scolt  y.  HaslingSy    4   K.  &  J.  633  ;  and   see  Lcvasseiir  v.   Mason,   [1891]  2 

see  per  Kay,  L.  J.,  Jie  Leavcsley,  [1891]  Q.  B.  71  ;  Vc  Oalvc  v.  Gardner  (1903 

2Ch.  10,  11.  2Ch.  727. 

*  Carkr  v.  Stadden,  34  AV.  R.  363.  »  31  &  32  Vict.  54,  s.  4. 

*  Leygolt  v.  Western,  12  Q.  B.  D.  287  ;  '•»  Thompnon  v.  GUI,  sujk 
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Receiver. 


Judicature 
Act,  1873, 
8.  25  (8). 


Chap.  XVII.  the  proper  writ  of  execution,  and  was  met  by  certain  difficulties 
arising  from  the  nature  of  the  property,  wliich  prevented  his 
obtaining  possession  at  law.*  Since  the  Judicature  Acts  the 
Court  which  gave  judgment  can  make  the  order,  and  it  is  not 
necessary  to  go  through  the  formality  of  first  issuing  a  writ  of 
execution.^ 

A  receiver  is  a  person  appointed  by  the  Court  to  receive  the 
rents  and  profits  or  income  of  specified  property,  whether  real, 
chattel  real,  or  personal,  or  of  any  legal  or  equitable  interest 
therein. 

By  the  Supreme  Court  of  Judicature  Act,  1878,^  the  Court  may 
appoint  a  receiver  **  in  all  cases  in  which  it  shall  appear  to  the  Court 
to  be  just  or  convenient  that  such  appointment  should  be  made."* 
This  gives  jurisdiction  to  appoint  a  receiver  by  way  of  equitable 
execution  only  when  the  circumstances  of  the  case  are  such  as 
would  have  enabled  the  Court  of  Chancery  to  make  such  an  order 
before  the  Act,  and  does  not  give  jurisdiction  to  appoint  a  receiver 
merely  because  it  will  be  a  more  convenient  mode  of  satisfying 
the  judgment  than  the  ordinary  modes  of  execution.* 

Equitable  execution,  therefore,  can  only  be  obtained  where  a 
debtor's  property  cannot  be  got  at  by  the  ordinary  modes  of  execu- 
tion. For  instance,  where  the  debtor's  real  property  is  subject  to 
a  mortgage ;  ®  where  specific  chattels  are  subject  to  a  mortgage  bill 
of  sale ;  or  where  it  is  wished  to  take  in  execution  the  interest  of 
the  debtor  under  a  settlement  of  personalty,^  in  which  case  the 
appointment  of  the  receiver  does  not  dispossess  the  trustees,  but 
only  renders  it  their  duty  to  hand  over  to  the  receiver  the  property 
or  income  which  they  would  be  bound  to  hand  over  to  the  debtor 
if  the  receiver  had  not  been  appointed, 

A  receiver  will  not  be  appointed  of  propeil}'  which  is  inalienable 
by  the  debtor,  such  as  inalienable  pensions,®  or  of  future  earnings.' 


When 
obtaiuable. 


1  Thompson  v.  Oill,  [1903]  1  K.  B. 
760,  769;  Jle  Shcpharcl,  43  Ch.  D.  131  ; 
and  see  Lcmssenr  v.  Mason,  [1891]  2 
Q.  B.  71  ;  Dc  Galvc  v.  Gardner  (1903) 
2  Ch.  727. 

'^  A ngo' Kalian  Bank  v.  Davics,  9  Ch. 
D.  275  ;  sec  Elph.  &  CI.  Searclies,  72. 

'  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  8. 

*  Apparently  a  County  Court  can 
api>oint  a  receiver  of  i>ersonalty  by  way 
of  equitable  execution  ;  Jiftj.  v.  Jutftjc  of 


County  Court  of  Lincolnshire,  20  Q.  B.  D. 
171. 

*  Harris  v.  Bcauchamp,  [1894]  1 Q.  B. 
801. 

®  Anglo-Italian  Bank  v.  Davies,  9  CL 
D.  283. 

^   Wehh  V.  Stcntan,  11  Q.  B.  D.  518. 

«  Liica^  V.  Harris,  18  Q.  B.  D.  127; 
Crowe  V.  Price,  22  Q.  B.  D.  429. 

9  Holmes  v.  MUlage,  [1898]  1  Q.  B. 
551  ;  Cadogan  v.  Lyric  Theatre,  [1894] 
3  Ch.  338. 


Digitized  by 


Google 


EXECUTIONS.  313 

It  need  hardly  be  said  that  the  appointment  of  a  receiver  does  Chap.  ZVIL 
not  interfere  with  the  rights  of  a  prior  incumbrancer,  except  that  ~^^  incum- 
if  the  latter  is  not  in  possession  he  is  not  allowed  to  take  posses-  brances. 
sion  without  the  leave  of  the  Court  after  the  receiver  has  gone  into 
possession. 

The  order  appointing  the  receiver  must  clearly  define  the 
property  of  which  he  is  to  take  possession,*  for  it  is  not  the  practice 
of  the  Court  to  appoint  a  receiver  of  a  judgment  debtor's  property 
generally.^ 

An  application  for  the  appointment  of  a  receiver  by  way  of 
equitable  execution  must,  generally,  be  made  by  summons  ;  but 
there  is  jurisdiction  to  appoint  upon  an  ex  parte  application,  which 
\vill  be  exercised  where  there  is  danger  that  the  property  will  dis- 
appear before  a  summons  can  be  heard.^ 

The  order  appointing  the  receiver  generally  directs  him  to  give 
security ;  *  he  has  to  pay  all  moneys  received  by  him  into  Court, 
and  from  time  to  time  the  moneys,  after  providing  for  costs  and 
the  receiver's  remuneration,  are  paid  out  to  the  persons  entitled 
thereto. 

The  receiver  by  his  appointment  becomes  an  oflftcer  of  the  Court, 
and  if  he  takes  possession  no  one  is  entitled  to  interfere  with  him 
without  an  order  of  the  Court.^ 


Sequestration.^ 

Sequesti'ation  is  a  process  in  rem,  not  in  personam y'*  for  the 
purpose  of  compelling  obedience  not  only  to  an  order  or  judgment 
for  payment  of  money,  but  of  any  other  order.  Under  the  present 
Rules  of  the  Supreme  Court,  where  any  person  is  by  any  judg- 
ment or  order  directed  to  pay  money  into  Court  or  to  do  any 
other  act  in  a  limited  time,  and  after  due  service  of  such  judgment 
or  order  refuses  or  neglects  to  obej'  the  same,  the  person  prose- 
cuting the  judgment  or  order  can,  without  obtaining  nny  order 
for  that  purpose,  issue  a  writ  of  sequestration  against  the  estate 


*  Crow\,  Wood,  13  Beav.  271.  *  See  Broculv.  Wickham,  4  Sim.  511  ; 

-  HamUtoii  v.  Brogdcn,  (1891)  \V.  N.  Paissdl  v.  East  Anglian  It,  Co.,  3  Mnc.  & 

14-  G.  104  ;  Lam  v.  Strrne,  3  Giff.  629. 

'  MinUr  v.  Kent,  dec.  Soc.,  72  L.  T.  «  For    the    history    of    the   writ    of 

186.  sequestrjitioii,    see    Anderson    on    exe- 

•    *  See  Edwards  v.  Edwards,  2  Ch.  D.  cations,  512  ct  seq. 

291  ;  Smart  v.  Flood,  49  L.  T.  467.  '     Talham  v.  Parker,  1  Sni.  &  G.  514. 
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Chap.  XVII.  and  effects  of  such  disobedient  person.*  Sequestration  was,  and 
is,  a  process  of  contempt  to  compel  a  defendant  to  perform  a  duty.- 

The  writ  of  sequestration  is  a  writ  issued  from  the  High  Court, 
and  is  addressed  to  not  less  than  four  persons  therein  named 
called  the  sequestrators,  and  nominated  by  the  person  prosecuting 
the  judgment,^  commanding  them,  or  any  three  or  two  of  them,  to 
enter  upon  and  to  take  the  rents  and  profits  of  the  real  estate  and 
the  goods  and  personal  estate  of  the  person  in  default,  and  to  keep 
the  same  under  sequestration  in  their  hands  until  the  person  in 
default  shall  pay  a  certain  sum  of  money,  or  clear  his  contempt, 
and  the  Court  shall  make  other  order  to  the  contrary.* 

The  sequestrators  are  entitled  to  all  the  debts  due  to,  and  choses 
in  action  of,  the  person  in  default,^  and  to  his  stock, ^  and  to  money 
in  Court  belonging  to  him;^  but  until  an  order  is  obtained 
from  the  Court  for  payment  of  the  debt  or  other  chose  in  action  to 
the  sequestrators,  the  debtor  may  pay  the  person  in  default.^  The 
Court  can  order  the  sale  of  stock  standing  in  the  name  of  the 
person  in  default.^ 

The  sequestrators  may  take  possession  of  all  personal  chattels 
of  the  person  in  default,  including  growing  crops,*®  but  excepting 
wearing  apparel  and  bedding  of  that  person  and  his  family,  or 
the  tools  and  implements  of  his  trade,  the  value  of  such  apparel, 
bedding,  tools  and  implements,  not  exceeding  in  the  whole  5/." 
The  sequestrators  cannot,  however,  sell  the  chattels  without  leave 
of  the  Court,  which  is  only  granted  if  the  object  of  the  sequestiti- 
tion  is  to  enforce  payment  of  a  sum  of  money,  or  if  costs  have 
been  incurred,  or  if  the  goods  are  of  a  perishable  nature. 

When  the  person  in  default  has  cleared  his  contempt,  an  order 
can  be  made  for  discharge  of  the  sequestration,  with  directions  to 
the  sequestrators  to  withdraw  from  possession,  and  to  pass  their 
final  accounts,  and  after  retaining  their  costs,  &c.,  to  pay  the 
balance  to  that  person. 


»  Old.  XLIIL  1.  6.  «  Coirpcr  v.  Tayhry  16  Siiu.  314. 

'^  Per  Cl.itty,  J.,   Pratt  v.  Inman,  43  ;  ^^^^^^  ^    Garland,  9  Ch.  101. 

Ch.  I).  175 ;  Kc  Pollard,  [1903]  2  K.  B.  _                            *         ^        ^,„    ,„ 

41,  47,  per  kon.er,  L.  J.  ""  ^^^'-^  ^'-  ^^'^«</>'  ^  ^^''  ^^ '  '' 

»  Uoicley  V.  Itidlcy,  2  Dick.  630.  R-  K.  356. 

••  See  the  form  in  App.  H.  (No.  13)  to  9  Co^cper  v.  Taylor,  16  Sim.  314. 

^'?\^'     ,,          ^,  „          „^         ,  ^^^  ^"^  Dixon    \\  Smith,    1   Swanst.  457 ; 

^  Fra7ickh/HV.CollioH)i,^Sv,nnfii.2t6;  _    ,              ,,            .     ^„        .  oaa  « 

19  R.  R.  201  ;  Miller  v.  Ihuldlc.toM,  22  ^^'^«*'*  ^'-  ^^^^^^«^'^  ^  Swanst.  2W.  n. 

Ch.  D.  233.  "  8  &  9  Vict.  c.  127,  s.  8. 
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The  proceeds  of  the  writ  are  dealt  wdth  by  order  of  Court.     Chap.  XVII. 
There  appears  to  be  some  doubt  whether  a  sequestration  can  be     " 
issued  to  enforce  payment  of  money  to  a  person,  as  distinguished 
from  payment  into  Court.- 

The  writ  cannot  issue  unless  there  has  been  an  order  for  the 
payment  of  money,  or  performance  of  some  other  act  within  a 
limited  time. 

It  may  be  issued  by  leave  of  the  Court  or  judge  against  a 
corporation  wilfully  disobeying  any  judgment  or  order.^ 

A  sequestration  to  enforce  the  payment  of  costs  cannot  be  issued 
without  leave  of  the  Court  or  a  judge.* 


*  Ord.  XLIII.  r.  6 ;  IVcUlcer  v.  Bell,  arrived  at  that  this  doubt  is  not  well 

2  Mad.  24  ;  17  R.  R.  174.  founded. 

See    this    discussed,   Anderson    on  4  Ord.  XLIII.  r.  7  ;  Hnlhert  v.   Cath- 

Executions,  589,  where  the  conclusion  is  cart,  [1896]  A.  C.  470. 
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CHAPTER  XVIII. 


BANKRUPTCY. 


Ch.   XVIII. 


Common  law. 


'  Bankrupt.' 


Object  of 

Bankruptcy 

Acts. 


One  creditor  may,  by  his  diligence  in  obtaining  judgment  and 
suing  out  execution  thereon,  obtain  satisfaction  of  his  claim  in 
priority  to  the  debtor's  other  creditors ;  and  at  common  law  a 
man  who  was  unable  to  pay  his  debts  in  full  could  not  be  freed 
from  liability  even  by  giving  up  all  his  property  to  be  divided 
among  his  creditors  in  satisfaction,  so  far  as  it  would  go,  of  their 
claims.  If  his  body  was  taken  in  execution  by  a  creditor,  under 
the  right  which  was  fonnerly  given  by  the  law,  he  might  remain 
in  prison  all  his  life ;  and,  even  if  he  was  not  imprisoned,  any 
property  that  he  might  at  any  time  acquire  was  liable  to  be  taken 
from  him  so  long  as  any  debt  remained  unsatisfied. 

The  common  law  has  been  altered  by  a  series  of  Acts  commonly 
called  **the  Bankruptcy  Acts."  It  is  necessary  to  have  a  general 
knowledge  of  the  effect  of  the  repealed  Acts,  for  the  title  to 
property  is  still  in  some  cases  affected  by  them.^ 

The  term  "bankrupt,"  in  its  original  meaning,  denoted  a  trader 
who  secreted  himself,  or  did  certain  other  acts  tending  to  defraud 
his  creditors.  The  word  is  said  to  have  been  derived  from 
**bancu8,''  the  counter  of  a  tradesman,  and  **  ruptus,**  broken, 
denoting  one  whose  trade  is  gone.-  But  since  1861,^  the  term 
includes  non-traders. 

The  object  of  the  earlier  Acts  was  "  to  relieve  the  creditoi*s  of 
the  bankrupt  equally,  and  that  there  should  be  an  equal  and 
rateable  proportion  observed  in  the  distribution  of  the  bankrupt's 
goods  amongst  the  creditors,  having  regard  to  the  quantity  of 
their  several  debts  ;  so  tliat  one  should  not  prevent  the  other,  but 
all  should  be  in  ceqaalijure.'*'^ 


^  See  as  to  tlie  early  bankruptcy  law, 
2  Bl.  -285,  471  d  seq. 

2  2  Bl.  285,  472  ;  4tli  Instit.  277. 


•»  The  Bankruptcy  Act,  1861  (24  k  25 
Vict.  c.  134),  S8.  69,  232. 
*  The  Case  of  Banlrupis,  2  Rep.  ^  h. 
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The  modem  law  of  bankruptcy  extends  to  non-traders,  and  "  has  Ch.   XVLLL 
for  its  object  the  distribution  of  an  insolvent's  ^  assets  equitably 
among  his  creditors  and  persons  to  whom  he  is  under  liability  ; 
and,  upon  this  cessio  hononim^  to  release  him  under  certain  con- 
ditions from  future  liability  in  respect  of  his  debts  and  obligations."^ 

The  earliest  statute  ^  relating  to  bankiniptcy  was  directed  against   34  &  35  Hen. 
all  fi'audulent  debtors,  whether  traders  or  not.     It  authorized  the   ^'  ^'  ^' 
Lord  Chancellor  and  certain  other  great  oflBcers  of  state  to  seize 
the  property  of  the  debtor  and  to  distribute  it  rateably  among  his 
creditors. 

This  statute  was  followed  by  an  Act,*  which  applied  to  traders  i»  Eliz.  c.  7. 
only,  and  under  which  the  jurisdiction  was  vested  in  the  Lord 
Chancellor  alone,  who  was  empowered  to  appoint  commissioners 
to  seize  the  persons  and  property  of  bankrupt  traders  and  to 
distribute  the  property  rateabl}'.  Proceedings  under  this  Act 
were  commenced  by  suing  out  a  commission  of  bankruptcy  under 
the  Great  Seal :  and  the  property  of  the  bankrupt  vested  in  the 
commissioners,  who  assigned  it  to  assignees  by  whom  it  was  realized 
and  distributed  among  the  creditors.^ 

Neither  of  the  Acts  above  mentioned  contained  any  provision  4  Anne  c.  17 
for  the  discharge  of  the  bankrupt ;  but  it  was  provided  by  4  Anne, 
c.  17  (an  Act  amended  by  several  subsequent  statutes  which 
require  no  notice  in  this  place),  that  a  trader  who  had  surrendered 
all  his  eflFects  might,  with  the  consent  of  a  specified  number  of  his 
creditors,  obtain  an  order  of  discharge,  called  a  **  certificate  of 
conformity." 

All  the  prior  Acts  were  consolidated  and  amended  by  the  Act  6  Geo.  4, 
of  1825.®  This  Act  retained  the  principle  of  collecting  and  dis- 
tributing the  estates  of  bankrupt  traders  by  means  of  creditors' 
assignees.  It  was  framed  on  the  lines  of  the  previous  Acts,  but 
it  introduced  the  principle  of  deeds  of  arrangement,  subject,  how- 
ever, to  very  severe  restrictions. 

*  Tlie  word  "  insolvent  **  is  here  used  Ch.  D.  756,  cited  per  Cairns,  C,  Rill  v. 
in  the  sense  of  a  person  unable  to  pay  £,  a?  Jr,  India  Dock  Co.,  9  App.  Cas. 
his  debts;  but  it  sometimes  denotes  u       ^r,^^ 

debtor  who   took    the    benefit    of   tlic  a  oi  t.  or  u^.,    o   „   ^ 

., ,      ,              .       «    /         fi  1.     •    ni  *  o4  &  tjy  Jien.  o,  c.  4. 

"Insolreucy  Acts       (see   El  ph.   &  CI.  4  ,Qvr 

Searches,  100  ;  post,  p.  318),  which  had  ^^  *'*^-  ^-  '• 

the  same  general  purpose  as  the  Bank-  *  -^s  to  the  natai-e  of  the  jurisdiction 

ruptcy  Acts,  but  applied  to  non-traders  o(  the  Lord  Chancellor  in  proceedings 

only.  under  this  Act,  see  Vnte-Lee  k  Wace,  2. 

-  Per  James,  L.  J.,  Exp.  Walt&ii,  17  M  Geo.  4,  c.  16. 


c.  16. 
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ch.  xvni. 

1  &  2  Will.  4, 
c.  56. 

Court  of 
Review. 


'Fiat: 


"Assignees." 


Act  of  1849. 
Act  of  1861. 


Non-traders 
— Insolvent 
Debtor's 
Court. 


In  1831  the  first  Court  of  Bankruptcy,  called  the  Court  of 
Keview,  was  estahlished.^  The  juiusdiction  of  the  Lord  Chan- 
cellor in  bankruptcy  was  transferred  to  the  Court  of  Re\iew, 
subject  to  an  appeal  to  the  Lord  Chancellor.  Official  commis- 
sioners were  appointed  with  all  the  powers  theretofore  vested  in 
commissioners  appointed  by  the  Lord  Chancellor,  Proceedings 
in  bankruptcy  under  this  Act  were  commenced  by  the  petition  of 
a  creditor  to  the  Lord  Chancellor,  followed  by  the  issue  of  u 
**  fiat  "  by  one  of  the  judges  or  a  master  of  the  Court  of  Chancery 
authorizing  the  creditor  to  prosecute  his  complaint  in  the  Court 
of  Review,  or  before  persons  named  in  the  fiat  who  were  to  have 
all  the  powers  of  commissioners  appointed  under  the  Great  Seal. 
A  certain  number  of  persons  were  to  be  appointed  by  the  Lord 
Chancellor  to  act  as  **  official  assignees."  All  the  personal  estate 
and  the  rents  and  profits  of  the  real  estate,  and  the  proceeds  of 
sale  of  the  estate,  both  real  and  personal,  of  the  bankrupt  were 
to  be  received  by  the  official  assignee  alone.  The  "  present  and 
future  real  estate"  of  a  bankrupt  was  to  vest  in  the  official 
assignee  and  the  assignee  or  assignees  chosen  by  the  creditors,  by 
virtue  of  their  appointment,  and  was  to  shift  from  time  to  time  to 
the  assignees  for  the  time  being.  The  then  existing  law  was  con- 
solidated and  amended  by  the  Bankrupt  Law  Consolidation  Act, 
1849,-  which  made  some  alterations  as  to  deeds  of  arrangement 
Next  followed  the  Bankruptcy  Act,  1861,^  which  extended  the 
law  of  bankruptcy  to  non-traders  and  substituted  an  order  of 
discharge  for  a  certificate  of  conformity,  and  facilitated  composi- 
tion deeds. 

Prior  to  this  Act  non-traders  could  obtain  relief  from  their 
debts  while  in  custody  for  debt  only  by  the  filing  of  a  petition  to 
the  Insolvent  Debtors'  Court,*  either  by  the  debtor  or  by  the 
creditor  at  whose  suit  the  debtor  was  in  prison.  The  Comt 
then  made  an  order  vesting  the  debtor's  property  in  a  "  provisional 
assignee,"  and  had  power  to  appoint  any  other  persons  to  be 
assignees,  on  whose  appointment  the  debtor's  property  passed  to 
them  for  the  benefit  of  the  creditors.     After  examination  of  the 


1  By  1  &  2  Will.  4,  c.  56,  amended  by 
5  &  6  Will.  4,  c.  29. 
-  12  k  13  Vict.  c.  106. 
3  24  &  25  Vict.  c.  134. 
<  1  &  2  Vict  c.  110,  amended  by  5  & 


6  Vict.  c.  116  ;  7  &  8  Vict  c  70  ;  7  &  8 
Vict  c.  96  ;  10  &  11  Vict  c.  102 ;  all 
repealed  by  24  &  25  Vict  c  134. 
There  were  several  earlier  Acts,  the 
most  important  of  which  was  7  Geo.  4. 
c.  57. 


Digitized  by 


Google 


BANKRUPTCY.  319 

debtor  by  the  Court,  he  might  be  discharged  on  the  terms  of  Ch.    xvin, 
giving  a  warrant  of  attorney  to  enter  up  judgnient  for  the  amount 
of  the  unsatisfied  debts. 

By  the  Bankruptcy  Act,  1869,^  a  **  trustee,'*  in  whom  the  Bankruptcy 
property  of  the  bankrupt  was  to  vest,-  was  substituted  for  the  ^  * 
creditors'  assignees  under  the  former  Acts,  which  were  all 
repealed.^  A  new  Court,  called  "  the  London  Bankruptcy 
Court,"  ^  was  established  having  jurisdiction  in  London  and  a 
district  round  it  defined  by  reference  to  the  Metropolitan  County 
Courts,  the  jurisdiction  outside  these  limits  being  given  to  the 
local  County  Courts.  There  was  a  chief  judge  who  presided 
over  the  London  Bankruptcy  Court  and  to  whom  appeals  could 
be  brought  from  County  Courts.  This  Act  was  repealed  by  the 
Bankruptcy  Act,  1888.* 

The  existing  law  of  bankruptcy  is  regulated  by  the  Bankruptcy'  Bankruptcy 
Acts,  1883  and  1890,^  and  the  Rules  thereunder.  The  object  of  ^n.ng^f 
these  Acts  is  to  provide  that  the  property  of  a  person  unable 
to  pay  his  debts  in  full  shall  be  distributed  rateably  among  his 
creditors,  and  that  thereupon  he  shall  be  freed  from  his  debts, 
either  absolutely  or  on  certain  conditions.  The  alterations  in 
the  law  made  by  the  Act  of  1883  appear  to  be  mainly  in  matters 
of  administration,  the  objects  being  to  diminish  the  powers  hitherto 
given  to  a  majority  of  the  creditors  and  to  put  a  greater  con- 
trolling power  in  the  hands  of  the  Court,  and  also  to  enforce  a 
more  careful  and  moral  conduct  on  the  part  of  debtors.^ 

It  is  impossible  within  the  limits  of  this  work  to  give  more  than 
a  general  outline  of  the  present  law  of  bankruptcy ;  we  propose, 
however,  to  explain  in  some  detail  the  meaning  of  an  **  act  of 
bankruptcy"  and  the  eflFect  of  bankruptcy  on  property. 

The  Courts  having  jurisdiction  in  bankruptcy'  are  the   High  Jurisdiction 
Court  of  Justice  and  the  County  Courts,  except  such  of  the  latter  luptcy. 
as  are   excluded  by   order   of  the  Lord   Chancellor.^     County 
Courts  have,  for  the  purposes  of  their  bankruptcy  jurisdiction, 
all  the  powers  of  the  High  Court.®     Every  Court  having  original 

1  32  k  33  Vict.  c.  71.  '  Bankruptcy  Act,   1883,  s.  92.     Tlie 

'  /6.  88.  14  (t),  17.  London  Bankruptcy   Court  now  forms 

'  lb.  88.  69—72.  jmrt  of  the  Supreme  Court  of  Judicature, 

*  46  &  47  Vict.  c.  82,  ss.  3,  169.  and  its  jurisdiction  is  transferred  to  tlie 

*  46  &  47  Vict.  c.  52,  and  53  &  54       Higli  Court  ;  s.  93. 

Vict  c  71.     See  Bankruptcy  Rules.  *  S.  100  ;  Jieg,  v.  County  Court  Judge 

*  Per  Lord  Esher,  M.  R.,  ^  j).  Heed,  of  Suney,  13  Q.  B.  U.  963  ;  Ex  p.  Jicy- 
UQ.  B.  D.  250 ;  i>erLopes,  L.  J.,  ib,  257.       iiolds,  15  Q.  B.  D.  169   186  ;  Skimur  v. 
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Ch. 


Petition. 


"  Receiving 
order.** 


XVIIL  jurisdiction  in  bankruptcy  has  jurisdiction  all  over  England ;  and 
proceedings  in  bankruptcy  may  be  transferred  from  one  Court  to 
another.^ 

Bankruptcy  proceedings  are  instituted  b}'  a  petition,  which 
may  be  presented  by  a  creditor  or  b}'  the  debtor  himself.*  The 
petition  is  to  be  presented  to  the  High  Court  if  the  debtor 
"  has  resided  or  carried  on  business^  within  the  London  Bank- 
ruptcy district  ^  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition,  or  for  a  longer  period 
during  those  six  months  than  in  the  district  of  any  County  Court, 
or  is  not  in  England."  In  any  other  case  the  petition  is  to  be 
presented  to  the  County  Court  for  the  district  in  which  the  debtor 
has  resided  or  carried  on  business  for  the  longest  period  durin^j 
the  six  months  immediately  preceding  the  presentation  of  the 
petition.^ 

If  a  debtor  commits  an  act  of  bankruptcy,^  the  Court  may 
make  a  **  receiving  order  "  for  the  protection  of  the  estate  on  the 
petition  of  a  creditor  or  creditors  to  the  amount  of  50/.  presenteil 
within  three  months  of  the  act  of  bankruptcy,  or  on  the  petition 
of  the  debtor  himself  alleging  that  he  is  unable  to  pay  his  debts.^ 

On  tlie  making  of  a  receiving  order  an  **  official  receiver*'  is 
thereby  constituted  receiver  of  the  propert}'  of  the  debtor,**  and 
thereafter  creditors  are  prohibited  from  taking  proceedings 
against  the  debtor  in  respect  of  any  debt  provable  in  bankruptcy, 
unless  with  leave  of  the  Court.^ 

A  receiving  order  does  not  divest  the  debtor  of  his  property, 
nor  make  him  a  bankrupt,  nor  place  him  under  the  disabilities  of 
an  adjudicated  bankrupt.  Notwithstanding  a  receiving  order,  the 
debtor  is  the  only  person  who  can  sue  for  the  recovery  of  wiiat 
belongs  to  him,  and  what  he  recovers  in  the  action  is  his  property, 
both  legally  and  equitably,  although  he  must,  when  he  recovers 
it,  hand  it  over  to  the  official  receiver  for  the  benefit  of  his 
creditors,  if  he  does  not  pay  or  compound  with  them.^ 


Official 
receiver. 


Effect  of  re- 
ceiving order. 


CoinUij    Court  Jmhje   of  KorthalUrton^ 
[1898]  2  Q.  B.  680. 

1  S.  97. 

2  S.  4  (1)  (/)  ;  88.  5,  8. 

3  See  Exp.  BrcuU,  16  Ch.  D.  484. 

■«  Defined  by  s.  96  as  the  City  of 
Loudon  and  tho  lilwrties  thereof,  and 
nil  such  parts  of  tlie  metropolis  and 
other  ]»laees  as  are  situated  within  the 
district    of    any    metropolitan    Couniy 


Court  (as  to  which  see  3rd  Schedule  tt> 
the  Act). 

*  S.  95. 

*  See  8.  4,  as  amended  by  s.  1  of  tht- 
Actof  1890.     Post.  p.  325. 

'  Ss.  5,  6,  8. 

«  S.  9. 

«  Per  Lindley,  L.  J.,  Rhotks  v.  Ikitr. 
son,  16  Q.  B.  D.  653  ;  Be  Berry,  [lti9tf] 
1  Ch.  939. 
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As  soon  as  may  be  after  the  receiving  order  a  "  first  meeting    CLXVIII. 

of  creditors"  is  held  to  consider  whether  a  proposal  for  a  com-  ^T""       ~ 

^     ^  >i  ret  meeting 

position  or  scheme  of  arrangement  shall  be  entertained,  or  whether  of  creditoi-s.  ^ 
it  is  expedient  that  the  debtor  shall  be  adjudged  bankrupt.^     The 
debtor  has  to  submit  to  the  official  receiver  a  statement  of  his  affairs 
showing  his  assets  and  liabilities,^  and  is  examined  at  a  public 
sitting  of  the  Court  as  to  his  conduct,  dealings,  and  property.* 

The  debtor  may,  within  four  days  after  submitting  his  state-  Composition 
ment  of  affairs,  or  within  such  extended  time  as  the  official  ^i^n^ment. 
receiver  may  fix,  lodge  with  the  official  receiver  a  proposal  in 
writing  embodying  the  terms  of  a  composition  or  scheme  of 
arrangement  of  his  affaii*s  which  he  is  desirous  of  submitting  for 
the  consideration  of  his  creditors.  Thereupon  a  meeting  of 
creditors  is  to  be  held  before  the  public  examination  is  concluded, 
and,  if  the  proposal  for  the  composition  or  scheme  is  accepted  at 
that  meeting  by  a  majority  in  number  and  three-fourths  in  value 
of  the  creditors  who  have  proved,  it  will,  when  approved  by  the 
Court,  be  binding  on  all  the  creditors.  An  application  to  the 
Court  for  approval  is  not  to  be  heard  until  after  the  public 
examination  is  concluded,  and  the  Court,  before  approving  the 
proposal,  must  hear  a  report  of  the  official  receiver  as  to  its 
terms  and  as  to  the  conduct  of  the  debtor,  and  any  objections 
made  by  any  creditor.  In  certain  cases  (for  example,  if  the 
terms  are  not  reasonable)  the  Court  must  refuse,  and  in  other 
oases  it  may  either  approve  or  refuse  to  approve  the  proposal. 
When  a  composition  or  scheme  is  accepted  and  approved,  it  binds 
all  the  creditors  so  far  as  relates  to  debts  provable  in  bankruptcy, 
but  does  not  release  the  debtor  from  certain  specified  liabilities, 
except  as  expressly  ordered  by  the  Court.  There  is  power,  in 
case  of  default  of  payment  of  any  instalments  under  the  com- 
position or  scheme,  or  if  it  appears  to  the  Court  that  the  com- 
position or  scheme  cannot  proceed  without  injustice  or  delay,  or 
that  the  approval  was  obtained  by  fraud,  to  adjudge  the  debtor 
bankrupt  and  to  annul  the  composition  or  scheme  without  pre- 
judice to  anything  done  under  it.* 

The  rights  of  creditors  and  of  the  debtor  under  a  composition  Composition 
are  different  from  those  under  a  bankruptcy.  ^m'^tt^ 

At  common  law  a  debt  could  not  be  satisfied  by  the  mere  ruptcy. 

*  Act  of  1883,  8.  15.  *  Act  of  1890,   s.    8   (replacing   the 

^  S.  16.  repealed  s.  18  of  the  Act  of  1883). 
^S.  17;  Act  of  1890,  8.  2. 
<J.P.P.  21 
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Ch.  ZYin.  pa3rment  of  a  smaller  sum  of  money  (ante,  p.  158) :  but,  where  an 
arrangement  is  made  between  a  debtor  and  his  creditors  or  some 
of  them  that  he  shall  pay,  and  that  they  shall  take,  smaller  sums 
than  those  actually  due  in  satisfaction  of  their  debts,  the  con- 
sideration for  each  creditor  giving  up  part  of  his  debt  is  the  giving 
up  of  part  of  their  debts  by  the  other  creditors,^  and  the  arrange- 
ment is  valid  at  common  law  irrespective  of  statute,  so  that  the 
rights  of  the  creditors  and  debtor  in  such  cases  depend  upon  express 
contract.  The  operation  of  a  composition  under  the  Act  of  1869 
was  that  the  debtor  was  left  in  possession  of  his  property  and 
entitled  to  deal  with  and  dispose  of  it  as  he  thought  fit ;  and,  sub- 
ject to  the  payment  of  the  composition,  he  became  a  free  man, 
discharged  from  his  obligations  and  remitted  to  his  former  rights.- 
By  the  General  Bules  under  the  Act  of  1888,'  on  the  approval 
of  a  composition  or  scheme  the  official  receiver  is  to  put  the  debtor 
(or,  as  the  case  may  be,  the  trustee  under  the  composition  or 
scheme,  or  the  other  person  or  pei*sons  to  whom  under  the  com- 
position or  scheme  the  property  of  the  debtor  is  to  be  assigned) 
into  possession  of  the  debtor's  property  ;  and  the  receiving  order 
must  be  discharged.  If  the  composition  or  scheme  is  annulled, 
the  property  is  to  vest  in  the  official  receiver,  unless  the  Court 
otherwise  directs. 

Adjudication.  When  a  receiving  order  has  been  made,  if  no  composition  or 
scheme  is  accepted  and  approved,  the  Court  "shall  adjudge"*  the 
debtor  bankrupt,  and  thereupon  his  property  is  to  become  divisible 
among  his  creditors  and  to  vest  in  a  trustee.^ 

Trustee.  Until  a  trustee  is  appointed,  the  official  receiver  is  the  trustee, 

and  immediately  on  the  adjudication  the  property  of  the  bank- 
rupt vests  in  him  as  such  trustee :  and  when  a  trustee  other  than 
the  official  receiver  is  appointed,  the  property  forthwith  passes  to 
and  vests  in  the  trustee  appointed.®  With  respect,  however,  to 
personal  property  acquired  after  the  bankruptcy,  the  bankrupt 
can  give  a  good  title  to  a  bond  fide  purchaser  for  value.^ 


1  Good  V.  ChtcsTnan,  2  B.  &  Ad.  328  ; 
86  E.  R.  374.  Per  Ld.  Blackburn, 
SocUtd  G6n&ralc  v.  Geen^  8  A  pp.  Cas. 
614  ;  Couldery  v.  Barirum,  19  Ch.  D.  899. 

*  See  Ex  p,  Manchester  and  Liverpool 
Bank,  18  Eq.  253 ;  Ex  p.  Castle,  1  Ch. 
D.  118  ;  Ex  p,  Burrell,  ib,  547 ;  Bolton 
V.  Ferro,  14  Ch.  D.  176. 

»  Bankruptcy  Eules,  208,  212,  213. 


*  Be  Thurlotc,  [1895]  1  Q.  B.  724. 

*  Act  of  1883,  8.  20. 

*  S.  54.     Sec  Turquand  v.  Board  of 
Trade,  11  App.  Cas.  286. 

7  Coheji  V.  Mitchell,  25  Q.  B.  D.  262 
Be  Clark,  [1894]  2  Q.  B.  850 ;  £e  day- 
ton,    [1895]    2    Ch.     212;    BaiUy   t. 
Thurston,  [1903]  1  K.  B.  137.. 
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The  trustee  may  be  appointed  by  the  creditors,  or,  on  their    Ch.  XVIII. 
default  for  four  weeks,  by  the  Board  of  Trade,  with  power  for  the 
creditors  to  appoint  a  trustee  in  his  place. ^ 

The  creditors  may  appoint  several  persons  to  be  trustees  jointly 
or  successively.- 

The  trustee  may  sue  and  be  sued  by  the  oflScial  name  of  "  the 
trustee  of  the  property  of  a  bankrupt,"  and  by  that  name 

may  hold  property  of  every  description,  make  contracts,  and  enter 
into  any  engagements  binding  on  himself  and  his  successors  in 
oflSce.^ 

During  any  vacancy  in  the  oflBce  of  tmstee,  the  official  receiver 
is  to  act  as  trustee.* 

The  creditors  may  also  appoint  a  "committee  of  inspection,"  Committee  of 
to  consist  of  not  more  than  five  or  less  than  three  creditors,  to 
superintend  the  administration  of  the  bankrupt's  property  by  the 
trustee ;  ^  and  the  creditors  may  delegate  the  appointment  of  the 
trustee  to  the  committee  of  inspection.^ 

Even  after  adjudication  the  creditors  may  entertain  a  proposal  Composition 
for  a  composition  or  scheme,  the  proceedings  on  which  are  similar  cation.  ^"  ' 
to  those  on  a  composition  or  scheme  before  adjudication,  and 
if  the  Court  approves,  it  may  annul  the  bankruptcy  and  vest  the 
property  of  the  bankrupt  in  him  or  such  other  person  as  the 
Court  may  appoint ;  ^  and  the  Court  may  annul  the  composition 
and  adjudicate  the  debtor  a  bankrupt  upon  the  same  grounds  as 
in  the  case  of  a  composition  approved  before  adjudication.® 

The  Acts  contain  most  elaborate  provisions  as  to  the  assistance  Discovery  of 
to  be  given  by  the  debtor,  and  by  every  other  person  supposed  to  property 
be  capable  of  giving  information  as  to  the  debtor's  affairs,  to  the 
official  receiver  or  trustee  with  respect  to  the  discovery  or  realiza- 
tion of  the  debtor's  property.^ 

At  any  time  after  adjudication  the  bankrupt  ma}''  apply  for  an  Discharge  of 
order  of  discharge,  but  the  application  is  not  to  be  heard  until  after  ^*^°^"^P^- 
the  public  examination  of  the  banki*upt  is  concluded.     On  hearing 
the  application  the  Court  is  to  consider  the  report  of  the  official 
receiver  as  to  the  bankrupt's  conduct  and  affairs,  and  may  either 
grant  or  refuse  an  absolute  order  of  discharge,  or  suspend  the 


3 


1  S.  21 ;  Act  of]  890,  s.  4.  •  S.  21  (1). 

,  ?•  ?^-  7  s.  23  ;  Act  of  1890,  s.  6. 

^  8.  83. 

*  S.  87  (4),  and  s.  70  (1)  (g).  ^^^»  P-  ^^l. 

*  S.  22  ;  Act  of  1890,  s.  5.  •  Ss.  24,  27  ;  Act  of  1890,  s.  7. 

21  (2) 
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Debts, 
provable. 


Ch.  ZYIII.  operation  of  the  order  for  a  specified  time,  or  grant  an  order  subject 
to  conditions  as  to  the  earnings  or  income  or  after-acquired  property 
of  the  bankrupt.  But  the  discharge  must  be  refused  if  the  debtor 
has  committed  certain  criminal  offences  in  connection  with  his 
bankruptcy,^  unless  for  special  reasons  the  Court  othei-wise  deter- 
mines;^ and,  on  the  proof  of  certain  facts,  the  most  important  of 
which  is  that  his  assets  do  not  amount  to  10«.  in  the  pound  on  his 
unsecured  liabilities  (unless  this  fact  arises  from  circumstances  for 
which  he  cannot  justly  be  held  responsible),  the  Court  must  either 
refuse  the  discharge,  or  suspend  it  for  not  less  than  two  years,  or 
suspend  it  till  a  dividend  of  not  less  than  10«.  in  the  pound  has  been 
paid  to  the  creditors,  or  require  thebankrupt  to  consent  to  judgment 
being  entered  up  against  him  for  the  balance  or  part  of  the 
balance  of  the  unsatisfied  provable  debts  to  be  paid  out  of  his 
future  earnings  or  after-acquired  property,  but  so  that  execution 
is  not  to  be  issued  without  leave  of  tlie  Court.* 

Debts  provable  under  the  bankruptcy  are  "  all  debts  and 
liabilities,  present  or  future,  certain  or  contingent,  to  whicli  the 
debtor  is  subject  at  the  date  of  the  receiving  order,  or  to  which 
he  may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order."*  But 
they  do  not  include  "  demands  in  the  nature  of  unliquidated 
damages  arising  otherwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust."  ^  A  person  having  notice  of  an  act  of  bank- 
ruptcy available  against  the  debtor  cannot  prove  for  any  debt  or 
liability  contracted  by  the  debtor  subsequently  to  such  notice.^ 
The  debtor  is,  however,  released  from  such  a  debt  by  his  discharge, 
for  it  is  a  "  debt  provable  in  bankruptcy/*  although  the  creditor 
cannot,  under  the  circumstances,  prove.^ 

Where  there  have  been  mutual  credits  or  debts  or  dealings,  there 
is  a  set-off,  and  the  creditor  may  prove  for,  or  pay,  the  balance,  as 
the  case  may  be.® 

Rates  and  taxes  not  exceeding  one  year's  assessment,  and  the 
wages  or  salary  of  a  clerk  or  servant  during  four  months  before  the 
receiving  order,  and  not  exceeding  501.,  and  the  wages  of  a 
labourer  or  workman   during  two  months  before  the  receiving 


Mutual 
credits. 


Priority  of 
<lebts. 


1  lU  Eedhy,  [1895]  1  Q.  B.  923. 

2  Re  Stevens,  [1898]  2  Q.  B.  495. 

3  Act  of  1890,  8.  8. 

*  Act  of  1883,  8.  37  (3). 
-  S.  87  (1). 


«  S.  37  (2). 

7  BicckweUv.  Norman,  [IS^S]  I  Q.l^ 
622. 

^  S.  88.  See  notes  to  Ito9e  r.  ff(Brtf 
2  Sm.  L.  0.  298. 
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order,  and  not  exceeding  25/.,  are  to  be  paid  in  full  in  priority  to    Ch.  XVIII. 
all  other  debts.^     Provision  is  also  made  for  preferential  claims  by 
apprentices  or  articled  clerks  with  respect  to  premiums,^  and  as  to 
the  preferential  right  of  a  landlord  to  distrain  for  six  months*  rent.^ 

A  "secured"  creditor,  i.e.,  "a  person  holding  a  mortgage,  charge  Secmeil 
or  lien  on  the  property  of  the  debtor,  or  any  part  thereof,  as  a  ^^'^^^^rs. 
secmity  for  a  debt  due  to  him  from  the  debtor,'*  ^  may  either — 

(1.)  liel}'  on  his  security,  and  not  prove ;  or 

(2.)  Bealise  his  security  and  prove  for  the  balance  of  his  debt ;  or 

(3.)  SuiTender  his  security  and  prove  for  his  whole  debt ;  or 

(4.)  Assess  the  value  of  his  security  and  receive  a  dividend  in 
respect  of  the  balance :  in  which  case  the  trustee  may 
redeem  the  security  on  payment  of  the  assessed  value, 
or  require  the  property  to  be  sold.^ 

Acts    of  bankruptcy  ^  may  be  divided   into  three  classes  : — ^  Acts  of 
(A.)    Personal    acts   or   defaults    on    the   part   of  the   debtor;  ^'-^nkruptcy. 
(B.)    Dealings  with   his   property ;  (C.)  Acts   which   show  the 
insolvent  state  of  his  affairs. 

(A.)  Personal  acts  or  defaults  of  the  debtor,  done  or  made  Personal  acts 
with  the  intention  ®  of  defeating  or  delaying  his  creditors,  con-  ^^  ^^efaults. 
sist  of — 

(1.)  Departing  out  of  England ;  ^ 

(2.)  Remaining  out  of  England ;  ^^ 

(8.)  Departing  from  his  dwelling-house ;  ^^ 

(4.)  Otherwise  absenting  himself;  ^- 

(5.)  Beginning  to  keep  house.** 

*  S.  40,  as  amended  by  the  Pi-cferential  •  See  Windliam  v.  Paterson,  2  Rose, 
Payments  in  Bankruptcy  Act,  1888  (51       466.     As  to  a  foreigner  returning  home, 

6  52  Vict.  c.  62),  s.  1.  see  JK«  p.    Crispin,   8  Ch.   374  ;  Ex  p, 
^  S.  41.  Gutierrez,  11  Ch.  D.  298. 

'  S.   42,  as  amended  by  s.  28  of  the  ^^  JSx  p.  Bunny,  1  De  G.  &  J.   309. 

Act  of  1890  ;  s.  1  (4)  of  the  Preferential  As  to  a  debtor  domiciled  abroad,  see 

Payments  Act,  1888.  Exp,  Brandon,  25  Ch.  D.  500. 

*  S.  168.  "  See  Charrington  v.  Brown,  11  Moore, 

*  Act  of  1883,  Sched.  II.,  rr.  9—16.  341  ;  Re  McKeand,  6  Mon-.  240. 

*  Defined  by  the  Act  of  1883,  s.  4,  as  ^^  See  Ex  p,  Meyer,  7  Ch.  188  ;  Che- 
amended  by  the  Act  of  1890,  s.  1.  mwetk  v.  Hay,  1  M.  &  S.  676 ;  Bernascwii 

^  Baldwin  on  Bankruptcy,  83.  v.  Farebrotlier,  10  B.  &  C.  549  ;  Russell 

»  The  intention  is  essential :  Re  Wood,  v.  Bell,  10  M.  &  W.  340  ;  62R.  R.  639  ; 

7  Ch.  302  ;  it  is  immaterial  whether,  as  Re  Alderson,  [1895]  1  K.   B.   183  ;  Re 
a  matter  of  fact,  the  creditors  are  (Exp.  Worsley,  [1901]  1  K.  B.  309. 

Oihome,    1     Rose,     387)    or    are    not  ^  ^.gr.,  a  denial  to  creditors,  sanctioned 

{ Williams    v.    Nunn,    1   Taunt.    270  ;  by  the  debtor  ;  Ex  p,  Foster,   17  Ves. 

Chaiowelh    v.    Hay,   1   M.    &    S.    676)  416 ;  Muchlow  v.  May,  1  Taunt.   479 ; 

delayed.  Richardson  v.  Pratt,  52  L.  T.  614. 


Digitized  by  LjOOQIC 


826 


THE    MODERN   LAW   OP   PERSONAL   PROPERTY. 


ch.xvm. 

Dealings  with 
property 

—(1)  Con- 
veyance to 
trustee  for 
creditors, 


— (2)  Fraudu- 
lent convey- 
ances or  gifts. 


—(3)  Fraudu- 
lent prefer- 
ences. 


(B.)  Dealings  by  the  debtor  with  his  property.* 
These  consist  of — 

(1.)  Any  conveyance  or  assignment^  in  England  or  elsewhere* 
by  the  debtor  of  his  property  to  a  trustee  or  trustees  for 
the  benefit  of  his  creditors  generally.     The  conveyance 
or  assignment  must  be  of  the  whole,  or  substantially  the 
whole,  of  the  debtor's  property ;  *  and  for  the  benefit  of 
the  creditors  generally   and   not   merely   of  particular 
creditors  or  a  particular  class  of  creditors.*     A  creditor 
who  has  assented  thereto  cannot  avail  himself  of  the 
conveyance  as  an  act  of  bankruptcy.^     Sometimes  such 
a  conveyance  may  be  set  aside  under  18  Eliz.  c.  5." 
(2.)  Fraudulent  conveyance,  gift,  delivery,  or  transfer  in  Eng- 
land or  elsewhere  ^  by  the  debtor  of  his  property,  or  of 
any  pail;  thereof. 
Dispositions  may  be  fraudulent  either  under  18  Eliz.  c.  5,^ 
or  under  the  bankruptcy  laws. 

A  mortgage  of  all,  or  substantially  all,  a  man's  property  to 
secure  an  existing  debt,^  unless  the  mortgage  is  made  in  pursu- 
ance of  a  bond  fide  agreement  made  at  the  time  of  the  advance,'  is 
fraudulent.  On  the  other  hand,  a  mortgage  of  all  a  man's  property 
for  a  substantial  present  advance,**^  or  for  a  past  debt  and  a  sub- 
stantial present  advance,  in  order  to  enable  the  debtor  to  continue 
his  business,^^  or  for  a  past  debt  and  further  advances  agreed  to  be 
made,  and  in  fact  made,^^  is  not  fraudulent.  Of  course,  a  bond  fide 
sale  of  the  whole  of  a  man's  property  is  not  fraudulent.^ 

(8.)  Conveyance  or  transfer  in  England  or  elsewhere  **  by  the 
debtor  of  his  property  oi*  any  part  thereof,  or  the  creation 
of  any  charge  thereon,  which  conveyance,  transfer,  or 


1  Act  of  1883,  8.  4  (1)  (a),  (b),  (e). 

2  Re  HjKickman,  '24  Q.  B.  D.  728  ;  i?c 
Hughes,  [1893]  1  Q.  B.  595. 

3  See  JKt*  p,  Crispin,  8  Ch.  374. 

<  Jlc  Spackuian,  24  Q.  B.  D.  728  ;  JU 
Hughes,  [1893]  1  Q.  B.  595. 

*  lie  PhilUpa,  [1900]  2  Q.  B.  329. 

«  Ex  p.  Slratjy  2  Ch.  374  ;  Ollirer  v. 
King,  25  L.  J.  Ch.  427  ;  lie  ^mith,  6 
Morr.  30  ;  Me  Adamson,  71  L.  T.  579. 

*  Ante,  -p.  94.  Kobsou  on  Iknk- 
i-uptcy,  143,  1-18. 

»  lie  Wood,  7  Ch.  302  ;  He  Sinclair, 
26  Ch.  D.  319. 


»  Lx  p.  HaiixweU,  23  Ch.  D.  m; 
Rrp,  Burton,  18  Ch.  D.  102. 

10  Jcnnell  v.  Reipiolds,  11  C.  B.  N.  S. 
709  ;  Morris  v.  Jlorris,  [1895]  A.  C 
625. 

"  Ex  p.  EIU$,  2  Ch.  D.  797 ;  Ee  p, 
Johnson,  '26  Ch.  D.  338;  Jamaica, 
Adm.-Oen,  of  v.  LasceUes,  [1894]  A.C 
135. 

1^  Erp.  Dann,  17  Ch.  D.  26. 

"  BnxUr  v.  PrUchard,  1  A.  &  E-  456 ; 
40  R.  R.  335 ;  Exp.  Stubbint,  1 7  Ch.  D.  58. 

»*  Sec  Ex  jh  Crispin,  8  Ch.  374. 
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charge  would,  under  the  Act  of  1883,  or  any  other  Act,    Ch.  XVJJX 
he  void  as  a  fraudulent  preference,  if  the  debtor  were 
adjudged  bankrupt.^ 
A  fraudulent  preference  is  "  every  conveyance  or  transfer  of  Definition. 
property  or   charge  thereon   made,  every  payment  made,  every 
obligation    incurred,    and    every   judicial    proceeding   taken   or 
suffered  by  any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  money  in  favour  of  any  creditor,  or  any  person  in 
trust  for  any   creditor,  with   a  view  of  giving  such  creditor  a 
preference  over  the  other  creditors."  -    Every  such  convej'ance,  &c., 
is  to  be  deemed  fraudulent  and  void  against  the  trustee  in  the 
bankruptcy  of  the  person  making  it  if  he  be  adjudged  bankrupt 
on  a  petition  presented  within  three  months  thereafter." 

We  have  already  pointed  out  that  the  necessary  consequence  of  "  View  to 
a  conveyance  of  the  whole  of  a  debtor's  property  as  security  for  a  P*®^®*"* 
past  debt  is  to  delay  his  creditors,  and  is  therefore  fraudulent ;  but 
a  conveyance  of  part  only  of  his  propert}"  for  that  purpose  is  not 
necessarily  fraudulent  within  the  provisions  above  referred  to. 
The  main  difficulty  in  cases  alleged  to  fall  within  these  provisions 
is  to  ascertain  whether  the  payment,  &c.  was  made  substantially 
with  the  view  to  prefer  the  creditor  ^  to  whom  it  was  made,*  as 
distinguished  from  a  payment,  &c.  made  under  real  pressure  by 
the  creditor,^  or  made  in  the  ordinary  coiu'se  of  trade,^  or 
according  to  a  promise  to  pay  on  a  particular  day,"  or  imder  a 
threat  of  proceedings,**  or  in  order  to  correct  a  mistake  made  in  a 
former  security.^ 

Where  a  ti'ustee  who  has  misappropriated  trust  funds  replaces 
them,^'^  or  a  person  dul}'  applies  money  given  to  him  for  a  particular 
purpose,^^  this  is  not  a  fraudulent  preference. 

(C.)  Acts  which  show  that  the  debtor  is  insolvent.  Acts  showing 

These  are  :-'2  insolvency. 

(1.)  Filing  by  the  debtor  in  the   Court  a  declaration  of  his  Declaration 

of  insolvency. 

1  S.  4  (1)  (c).  «  Ke  Wakimon,  1  Morr.  65. 

"  S.  48.  9  jic  Twcedale,  [1892]  2  Q.  B.  217. 

^  JEe  ».  Griffith,  23  Cb.  D.  69  ;  ^.c  ;>.  ,„  „        ^    „  .         .  ^,  ^  ,«      ^ 

mn,  ,^695  Te^p,  TayUr,  18  Q.  B.  D.  J  f^^:,!'^^^'  ^l  ^oo^*  \V        ^' 

295    He  Vautin,  11900]  2  Q.  B.  325.  f  ^/^>    ^^   Q'    ^'   ^'  ^f'  >  f  «7  /• 

^  7&  JFarr^*,  [1900]  2  Q.  B.  138.  •^"^^^^'^  tl899]  A.  C.   419  ;    He  Lake, 

*  He  JFillir^i,  1  Morr.  65  ;  Ex  p,  U^d]  1  K.  B.  710. 

J^ikins,  2  Id,  71.  "  ^P'  K'^^y^  11  Ch-  ^'  306- 

«  TmnHm  v.  Saffery,  3  App.  Cas.  235.  i^  Act  of  1883,  s.  4  (1)  (f),  (g),  (h) ; 

'  BilU  V.  Smith,  6  B.  &  S.  314.  Act  of  1890,  s.  1. 
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Execution. 


Bankruptcy 
notice. 


Ch.  XVIIL  inability  to  pay  his  debts,  or  presentation  by  him  of  a  bankruptcy 
petition  against  himself. 

(2.)  That  execution  issued  against  him  has  been  levied  by 
seizure  of  his  goods  ^  under  process  in  an  action  in  any  Court  or 
in  any  civil  proceeding  in  the  High  Court,-  and  the  goods  Lave 
either  been  sold  or  held  by  the  sheriff  for  twenty-one  days.^ 

(8.)  That  a  creditor  has  obtained  a  final  judgment  against  him 
for  any  amount,  and,  execution  thereon  not  having  been  stayed,* 
has  served  on  him  in  England,  or  by  leave  of  the  Court  elsewhere, 
a  bankruptcy  notice  under  the  Act,  requiring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms  of  the  judgment  or 
to  secure  or  compound  for  it  to  the  satisfaction  of  the  creditor  or 
the  Court,  and  he  does  not,  within  seven  days  after  service  of  the 
notice,  in  case  the  service  is  effected  in  England,  and  in  case  the 
service  is  effected  elsewhere,  then  within  the  time  limited  in  that 
behalf  by  the  order  giving  leave  to  effect  the  service,  either 
comply  with  the  requirements  of  the  notice,  or  satisfy  the 
Court  that  he  has  a  counterclaim,  set-off,  or  cross-deiuand 
which  equals  or  exceeds  the  amount  of  the  judgment  debt,  and 
which  he  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained. 

The  judgment  must  have  been  obtained  in  England.^  Any 
person  who  is  for  the  time  being  entitled  to  enforce  the  judgment, 
i.e.,  an  assignee,  may  serve  the  notice ;  ^  and  a  judgment  creditor 
who  has  made  an  equitable  assignment  may  do  so.^  The  words 
"  final  judgment "  have  been  construed  strictly  to  mean  a  judgment 
where  there  has  been  a  proper  litis  contestatio,  and  a  final  adjudica- 
tion of  it  between  the  parties.** 

If  the  time  for  payment  has  expired  and  no  application  has 
been  made  to  set  aside  the  notice,  the  act  of  bankruptcy  is  com- 
plete, and  it  is  not  safe  for  the  creditor  to  accept  payment. 


1  •*  Goods*'  are  defined,  by  s.  168,  as 
meaning  all  chattels  personal,  and  there- 
fore they  include  choses  in  action ; 
Colonial  Bank  v.  Whinncyj  11  App. 
Cas.  484. 

2  Exp,  Caucasian  Co.,  [1896]  1  Q.  B. 
368. 

3  Act  of  1890,  8.  1  ;  Bums-Bwmsw 
Brown,  [1895]  1  Q.  B.  324. 

*  Ex  p.  Ford,  18  Q.  B.  D.  369 ;  Re 
Connan,  20  id.  690. 


'^  Be  A  Banhniptaj  Koike,  [1S9S]  1 
Q.  B.  883. 

«  Act  of  1800,  s.  1 ;  i&  Clments,  [1901J 
1  K.  B.  260. 

7  Be  Palmei;  [1898]  1  Q.  B.  419. 

8  Exp.  Mowe,  14  Q.  B.  D.  627:  /V: 
Bidden,  20  id.  512;  BcBinstcad,  [\m\ 
1  Q.  B.  199  ;  Re  Boyd,  [1895]  1  Q.  B. 
611. 
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(4.)  Notice  by  the  debtor  to  an}^  of  his  creditors  that  he  has    Ch.  XVIIL 
suspended  or  is  about  to  suspend  payment  of  his  debts.^  N^ti^T^f 

Any  notice  will  be  sufficient  which  is  expressed  in  terms  suspension. 
calculated  to  convey  to  the  creditor  the  information  that  the 
debtor  has  suspended  or  is  about  to  suspend  payment.^  A 
declaration  of  his  inability  to  pay  his  debts  may  be  made  in  terms 
and  under  circumstances  which  do  not  suggest  that  he  means  to 
stop  payment ;  but  it  may  be  so  expressed  as  to  clearly  imply  that 
he  does  not  mean  to  pay  his  debts  in  full,  in  which  case  it  will  be 
an  act  of  bankruptcy.-  The  notice  may  be  given  orally.^  This 
applies  to  non-traders  as  well  as  to  traders.* 

The  property  of  a  bankrupt  divisible  among  his  creditors  does  Property 

_    .  •  5  divisible 

not  comprise— »  amongst 

oi'ivlifoi^  * 

(1.)  Property  held  by  the  bankrupt  on  trust  for  any  other  _Excepted 
person  ;  property, 

(2.)  The  tools  (if  any)  of  his  trade  and  the  necessary  wearing 
apparel  and  bedding  for  himself,  his  wife  and  children,  to  u 
value,  inclusive  of  tools  and  apparel  and  bedding,  not  exceeding 
twenty  pounds  in  the  whole. 

But  it  does  comprise — ^ 

(i.)  All  such  property  as  may  belong  to  or  be  vested  in  the  —Property 
bankrupt  at  the  commencement  of  the  bankruptcy,  or  may  be  divisible. 
acquired  by  or  devolve  on  him  before  his  discharge  ;  and 

(ii.)  The  capacity  to  exercise  and  to  take  proceedings  for 
exercising  all  such  powers  in  or  over  or  in  respect  of  property  as 
might  have  been  exercised  by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy  or  before  his  discharge, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical  benefice  ; 
and 

(iii.)  All  goods  being,  at  the  commencement  of  the  bankruptcy, 
in  the  possession,  order,  or  disposition  of  the  bankrupt,  in  his 
trade  or  business,  by  the  consent  and  permission  of  the  true 
owner,  under  such  circumstances  that  he  is  the  reputed  owner 
thereof;  provided  that  things  in  action,  other  than  debts  due  or 
growing  due  to  the  bankrupt  in  the  course  of  his  trade  or 
business,  shall  not  be  deemed  goods  within  the  meaning  of  this 
section. 

The   phrase   "  commencement   of  the   bankruptcy "  requires  Cummence- 
explanation.     The  bankruptcj'^  of  the  debtor  is  deemed  '*to  have  pen*;  of 

1-11  1  t  .  ^1  n  bankruptcy 

relation  back  to,  and  to  commence  at,  the  time  of  the  act  of  —relation 
bankruptcy  being  committed  on  which  a  receiving  order  is  made  ^^^^  mie^"^ 

*  Act  of  188»,  s.  4  (1)  (h).  =»  Exp,  Nickoll,  13  Q.  B.  D.  469. 

'Crook    V.     Morley,    [18911    A     C.  ■»  7^<J  ^co</,  [1896]  1  Q.  B.  C19. 

316.  5  xct  of  1883,  s.  44. 
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Ch.  XVm.  against  the  bankrupt,  or,  if  he  is  proved  to  have  committed  more 
acts  of  bankruptcy  than  one,  to  have  relation  back  to,  and  to 
commence  at,  the  time  of  the  first  of  the  acts  of  bankruptcy 
proved  to  have  been  committed  by  the  bankrupt  within  three 
months  next  preceding  the  date  of  the  presentation  of  the 
bankruptcy  petition."  ^ 

The  practical  result  is  that  after  the  lapse  of  three  months  an 
act  of  bankruptcy  is  not  available,  i.e.,  the  rights  of  all  persons 
are  the  same  as  if  it  had  not  been  committed.- 

The  trustee  can  transfer  the  bankrupt's  stock,  shares  in  ships, 
shares  or  other  propert}'  transferable  in  the  books  of  any  company, 
office,  or  person,  in  the  same  manner  as  the  bankruj^t  might  have 
done  if  he  had  not  become  bankrupt ;  ^  and  the  choses  in  action 
of  the  bankrupt  are  to  be  deemed  to  have  been  duly  assigned  to 
the  trustee."* 

The  provisions  as  to  goods  "  in  the  possession,  order,  or  dis- 
position of  the  bankrupt,"  sometimes  called  **  reputed  ownership," 
have  been  practically  the  same  in  all  the  Acts  commencing  with 
21  Jac.  1,  c.  19,^  except  that  they  are  now  expressly  confined  to 
goods  in  the  possession,  order,  or  disposition  of  the  bankrupt 
**  in  his  trade  or  business."  ® 

The  corresponding  provision  in  the  Act  of  1869  (s.  15,  sub-s.  5) 
applied  to  traders  only,  but  did  not  contain  the  words  **  in  his 
trade  or  business,"  and  therefore  it  had  a  less  extensive  operation 
as  to  persons,  but  a  more  extensive  operation  as  to  tlie  property 
affected  by  it."  Of  that  provision  it  was  said  ^  that  it  "  must  be 
read,  as  the  similar  provision  in  the  bankruptcy  statutes  from  the 
time  of  James  I.  has  always  been  read,  with  some  attention  to 
common  sense.  It  has  always  been  construed  as  meaning  this : 
tliat,  if  goods  ai'e  in  a  man's  possession,  order,  or  disposition 
under  such  circumstances  as  to  enable  him  by  means  of  them  to 
obtain  false  credit,  then  the  owner  of  the  goods  who  has  permitted 


Reputed 
ownersliip — 
order  and 
dis})Osition. 


1  S.  43.  See  also  s.  103  (5),  amended  by 
the  Act  of  1890,  s.  20.  Under  the  Act 
of  1869,  the  bankruptcy  might,  under 
certain  circumstances,  relate  back  to  any 
act  of  bankruptcy  committed  >vithin 
twelve  months. 

'  See  also  8.  6(1)  (c). 

»  S.  60  (3). 

*  S.  50  (5). 

*  See  antCj  p.  95,  as  to  the  history  of 
these  provisions. 


^  See  notes  to  Horn  v.  Baker,  2  Sm. 
L.  C.  232  ;  Ex,  p.  Lovering,  24  Ch.  D. 
31. 

7  See,  as  to  the  difference  between  the 

Acts  of  1869  and  1883  in  this  respwt, 

Jle  Jenkinson,  15  Q.  B.  D.  441  ;  and  9« 

l>cr   Cotton,   L.  J.,    CoUmial  Bank  v. 

Whinmy,  80  Ch.  D.  274. 

»  Per  James,  L.  3,,  Ex  p.  IFingfield, 
10  Ch.  D.  594. 
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him  to  obtain  that  false  credit  is  to  suffer  the  penalty  of  losing    Ch.  XVIIL 
his  goods  for  the  benefit  of  those  who  have  given  the  credit."  

These  provisions  do  not  extend  to  the  case  of  factors  who  have 
possession  of  other  men's  goods  merely  as  trustees  or  under  a 
bare  authority  to  sell  them  for  their  principal.^ 

Lord  Bedesdale  observed,^  commenting  on  an  Irish  Act  couched 

in  similar  language  : — 

"Xow,  that  clause  refers  to  chattels  in  the  possession  of  the  bank- 
rupt ;  ^  in  his  order  and  disposition  with  consent  of  the  true  owner ' ; 
that  means,  where  the  possession,  order,  and  disposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,  but  whom  the  owner  permits  unconscientiously, 
as  the  Act  supposes,  to  have  such  order  and  disposition.  The  object 
was  to  prevent  deceit  by  a  trader  from  the  visible  possession  of  a  pro- 
perty to  which  he  was  not  entitled  :  but  in  the  construction  of  the  Act 
the  nature  of  the  possession  has  always  been  considered,  and  the 
words  have  been  construed  to  mean  possession  of  the  goods  of  another 

with  the  consent  of  the  true  owner In  all  those  cases  in  which 

that  clause  in  the  Act  has  been  permitted  to  have  the  effect  of  divesting 
the  right  in  the  person  who  had  a  right  to  the  property,  the  nature  of 
the  possession  has  always  been  considered,  and  whether  it  was  according 
to  right.  In  cases  of  specific  chattels,  which  £re  settled  on  marriage 
upon  the  husband  for  life,  and  then  on  the  children,  the  possession  has 
been  with  the  party,  the  bankrupt,  with  the  consent  of  the  person 
creating  the  trust,  and,  so  far,  with  the  consen!:  of  the  true  owner  ;  but 
the  possession  was  according  to  the  title,  qualified  by  the  rights  of 
others ;  and  wherever  that  has  been  the  case,  I  take  it,  the  law  has 
never  been  construed  to  extend  to  destroy  that  right  of  property  ;  but 
it  has  been  confined  to  those  cases  where  the  sole  and  absolute  owner 
of  the  property  lias  jjermitted  it  to  remain  in  possession  of  the  trader, 
iu  whose  possession  it  ought  not  to  be." 

The  Act  contains  no  definition  of  **  trade  or  business."     Mere  Tmdeor 
buying  or  selling  occasionally  is  not  a  **  trade  or  business  "  ;  ^^^^^e*®- 
probably  there  must  be  an  intention  to  bu}"  and  sell  constantly 
and  to  make  a  livelihood  thereby,'^  and  the  "tirade  or  business  " 
must  be  carried  on  at  the  commencement  of  the  bankruptc}'.* 

Goods  are  in  the  possession  of  the  bankrupt  **  in  his  trade  or 
business"  if  they  aie  in  his  possession  for  the  purposes  of  or 
connected  with  his  business  tliough  not  for  sale  or  disposition  in 
the  course  of  his  business.^ 

^  Maee  v.  Caddly  Cowp.  253  ;  Kt  2h  Whinnaj,  30  Ch.  1).  274,  280;  ]1  App. 
bright,  10  Ch.  D.  566.  <-'as.  443. 

Joy  V.  Campbell,  1  ScL.  &  Lef.  336.  .   _,  „'  ^-   ,,,     -^    -^- 

^    .^.     .   ^  £j^  2^'    M  Oeorye,    20  Ch.  D.  697  ; 

^  this   judgment    much    praised  by  ^^^^  Sala.^uin,  21  Ch.  D.  394. 
Parke,  B.,  iVhitjkld  v.  Brand,  16  M.  &  s  Sliarman  v.  Mason,   [1899]  2  Q.  B. 

^V.  286.    See    also    Colonial    Bank  v.  679. 
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•*  Possession, 
order,  or 
disposition." 


** Goods"  in  the  Act  of  1888,  means  chattels  personal/ 
including  ships,^  but  excluding  fixtures,  growing  crops,  and 
chose s  in  action,^  other  than  "  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business."* 

**  Debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  liis 
trade  or  business  "  include  debts  already  contracted,  whether  imme- 
diately payable  or  not,  as  distinguished  from  contingent  debts/ 

There  is  some  difficulty  in  defining  "possession,  order,  or 
disposition."  The  words  include  cases  where  the  property  is  in 
the  custody  of  a  servant  of  the  bankrupt,®  or  is  in  the  possession 
of  a  person  to  whom  he  has  lent  it,^  or  of  a  warehouseman,  hirer, 
or  carrier  for  him  f  but  not  where  it  is  in  the  possession  of  his 
pawnee,  or  of  a  creditor  having  a  possessory  lien,*  or  (probably) 
of  the  sheriff  who  has  taken  it  in  execution,^*^  or  of  a  bailiff  under 
a  distress,^^  or  of  a  receiver  appointed  by  the  Court.^^ 

Goods  in  the  possession  of  a  bankrupt  and  another  are  not  in 
his  order  and  disposition,  as,  for  example,  goods  belonging  to  a 
fimi  are  not  in  the  order  and  disposition  of  one  of  the  partners 
who  becomes  bankrupt.^^ 

Where  the  property  in  goods  at  sea  is  changed  by  indorse- 
ment and  delivery  of  the  bills  of  lading,^*  or  where  the  possession 
of  goods  is  changed  by  giving  a  delivery  order  and  the  attornment 
of  the  bailee,^^  the  goods  are  no  longer  in  the  order  or  disposition 
of  the  person  transferring  the  bill  of  lading  or  giving  the  delivery 
order.  The  mere  transfer  of  the  delivery  order  may  take  the 
goods  out  of  his  order  or  disposition  in  cases  where  by  the  custom 
of  the  trade  the  bailee  will  not  deliver  up  the  goods  without  the 
production  of  the  order.^® 


1  Act  of  1883,  8.  168. 

2  Mair  v.  Glmnic,  4  M.  &  S.  240  ; 
16  R.  R.  445 ;  but  the  Merchant  Ship- 
ping Act,  1894,  s.  36,  protects  a  registered 
mortgagee. 

'  A  share  in  a  comitany  is  a  chose  in 
action  for  the  purposes  of  this  section ; 
Colonial  Bank  v.  Whinney,  11  App.  Cas. 
426. 

■»  Act  of  1883,  8.  44. 

*  Exp.  Keinp,  9  Ch.  883. 

*  Jack-son  V.  Irvin,  2  Camp.  48  ;  11 
R.  K.  658. 

'  Fx  p.  Jloy,  7  Ch.  D.  70  ;  Ummshy  v. 
Miller,  1  E.  &  E.  192. 
«  Knoidcs  V.  Bars/all,  5  B.  &  Aid.  134 ; 


Hom^  V.  Miller^  sup. ;  Hervey  v.  Lid* 
diard,  1  Stark.  123. 

»  Greening  v.  Clark,  4  B.  &  C.  316; 
IFebb  V.  IFhinncy,  16  W.  R.  973. 

w  Fletcher  v.  Manning,  12  M.  k  W. 
571  ;  £x  p.  Fossy  2  De  G.  &  J.  230; 
Ex  p,  Edey,  19  Eq.  264 ;  Meggy  r. 
Imperial  Co.,  3  Q.  B.  D.  711,  716. 

"  Sacker  v.  Chidley,  1 1  Jar.  N.  S.  6M. 

15  Taylor  v.  Eclersley,  5  Ch.  D.  740. 

w  Ex  p.  Dorman,  8  Ch.  51 ;  £r  p. 
Fletcher,  8  Ch.  D.  218. 

"  Ant€,  p.  69. 

1*  Ante,  p.  70. 

"  Consider  Lacon  v.  Liffen^  4  Giff.  75. 
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A  debt  remains  in  the  order  and  disposition  of  the  creditor  CluXVIII. 
after  an  assignment  by  him  until  notice  of  the  assigijment  is  given 
to  the  debtor,  on  the  ground  that,  until  such  notice  is  given,  the 
creditor  is  able  to  obtain  payment  of  the  debt  to  himself,  and 
that  the  assignee,  who  is  the  true  owner,  has  given  his  consent 
to  the  reputation  of  ownership  remaining  in  the  assignor.^ 

The    **  consent   of   the   true    owner "    is    determined    by   his  Consent, 
demanding  possession  of  the  goods,  even  if  he  is  unable  to  obtain 
possession  :  -  and  the  demand  is  sufficient  if  made  to  the  bankrupt 
at  a  time  when  the  goods  are  in  a  warehouse.^ 

The  "  consent  "  must  be  to  possession  as  reputed  owner.* 

It  follows  that,  if  the  possession  is  obtained  by  fraud,^  or  if  it 
is  given  to  the  bankrupt  for  a  special  purpose  only,^  the  case  is 
not  within  the  Act. 

The  consent  can  only  be  given  by  a  person  capable  of  giving  it, 
and  not,  for  instance,  by  an  infant  or  a  man'ied  woman  restrained 
from  anticipation.^ 

In  order  to  bring  a  case  within  the  section  there  must  be  a  True  owner, 
true  owner,  as  distinguished  from  an  apparent  owner.®  Where 
the  goods  are  in  the  possession  of  a  trustee  on  an  express  trust, 
or  of  an  executor  or  administrator,  he  is  the  true  owner,  and  the 
section  does  not  apply.*  If,  however,  he  consents  to  the  property 
being  in  the  order  and  disposition  of  another  who  becomes  bank- 
rupt, the  section  applies.^^  Trustees  who  have  not  accepted  the 
trust  or  executed  the  trust  deed  are  not,  but  the  beneficiaries  are, 
the  true  owners.^^ 

Where  a  cestui  que  trust  is  placed  in  possession  of  specific 
chattels  settled  on  him  for  life,  the  section  does  not  apply,^^ 

Where  goods  are  mortgaged,  the  mortgagee  is  the  true  owner.^  Mortgagee 
Where  the  grantor  of  a  bill  of  sale  within  the  Bills  of  Sale 

1  RutUr  V.  EvercU,  [1895]  2  Ch.  872  ;  '  Re  Mills,  [1895]  2  Ch.  564. 

Rt  Seaman,  [1898]  1   Q.   B.   412 ;    Re  »  Joy  v.  Campbell,  1  Sch.  k  Lef.  328  ; 

</'<>efe,  [1898]  1  Q.  B.  787.  9  R.  R.  39. 

«  Breitnn  v.    Short,    5  E.  &  B.  227 ;  •  Sinclair  v.    Wilson,  20  Beav.  324  ; 

Smiih  V.  Topping,  5  B.  &  Ad.  674  ;  39  Ex  p.  Ellis,  1  Atk.  101. 

R.  R.  616.  1®  Ex  p.  Dale,  Buck,  365. 

^  Exp.  Ward,  8  Ch.  144.  ^^  Re  Mills,  supra, 

*  SmUh  V.  Hudson,  6  B.  &  S.  447.  "  Shaflesbury  v.  RivsseU,  1   B.  &  C. 

*  Gladst<me  v.  Hadwm,  1  M.  &  S.  517  ;  666  ;  25  R.  R.  524  ;  Joy  v.  Campbell,  sup. 
14  R.  R.  620  ;  Exp,  Carlon,  4  Dea.  &  C.  "  Freshneyy,  Carrick,  1  H.  &  N.  653  ; 
120.  Eraser  v.  Swansea  Co,,  1  A.  &  E.  364  ; 

*  Collins  y,  Forbes,  8  T.  R.  316  ;  Ryall  v.  Rowles,  1  Ves.  Sen.  348  ;  1  W.  & 
1  R.  R.  712;  Moore  v.  Barthrop,  1  T.  L.  C.  96  ;  Colonial  Bank  y.  Whinney, 
B.  tC.  5.  30  Ch.  D.  281. 


true  owner. 
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Ch.  ZVHI.    Act,  1882/  remains  in  possession  as  reputed  owner,  the  section 

• applies.^ 

And  lastl}',  the  question  whether  goods  are  in  the  "  order  and 
disposition  '*  of  a  man,  in  other  words,  whether  he  is  the  reputed 
owner,  is  a  question  of  fact.^ 
Lord  Selborne,  L.  C,  says : — * 

"  The  doctrine  of  reputed  ownership  does  not  require  any  investiga- 
tion into  the  actual  state  of  knowledge  or  behef,  either  of  all  creditors 
or  of  particular  creditors,  and  still  less  of  the  outside  world,  who  are  no 
creditors  at  all,  as  to  the  position  of  particular  goods.  It  is  enough  for 
the  doctrine  if  those  goods  are  in  such  a  situation  as  to  convey  to  the 
minds  of  those  who  know  their  situation  the  reputation  of  ownership, 
that  reputation  arising  by  the  legitimate  exercise  of  reason  and  judg- 
ment on  the  knowledge  of  those  facts  which  are  capable  of  beinp 
generally  known  to  those  who  choose  to  make  inquiry  on  the  subject.  It 
is  not  at  all  necessary  to  examine  into  the  degree  of  actual  knowledge 
which  is  possessed,  but  the  Court  must  judge  from  the  situation  of  the 
goods  what  inference  as  to  the  ownership  might  be  legitimately  drawn 
by  those  who  knew  the  facts.  I  do  not  mean  the  facts  that  are  only 
known  to  the  parties  dealing  with  the  goods,  but  such  facts  as  aix^ 
capable  of  being,  and  naturally  would  be,  the  subject  of  general  know- 
leage  to  those  who  take  any  means  to  inform  themselves  on  the  subject. 
So,  on  the  other  hand,  it  is  not  at  all  necessary,  in  order  to  exclude  the 
doctrine  of  reputed  ownership,  to  show  that  every  creditor,  or  any 
particular  creditor,  or  the  outside  world  who  are  not  creditors,  knew 
anything  whatever  about  particular  goods,  one  way  or  the  other.  It  ia^ 
quite  enough,  in  my  judgment,  if  the  situation  of  the  goods  was  such 
as  to  exclude  all  legitimate  ground  from  which  those  who  knew  anything 
about  that  situation  could  infer  the  ownership  to  be  in  the  person 
having  actual  possession." 


Where  goods 
originaUy 
belong  to 
bankrupt. 


Notwithstanding  these  remarks,  it  appears  to  be  settled — 
First  That  where  goods  originally  belong  to  the  bankrupt,  the 
fact  that  he  remains  in  possession  till  he  commits  the  act  of 
bankruptcy  is  prima  facie  evidence  that  he  continues  in  possession 
as  reputed  owner.^ 

The  rule  is  subject  to  the  following  exceptions : — 
(a.)  Where  the  goods  were  made  by  him  to  order,  unless  it  was 
his  course  of  business  to  make  goods  of  that  nature  and 
to  keep  them  on  his  premises  for  sale.® 
(6.)  Where  the  change  of  ownership  is  notorious,  as  by  the 


1  Ante,  p.  102. 

*  Re  Gingery  [1897]  2  Q.  B.  461.   See 
Re  Weihking,  [1902]  1  K.  B.  713. 

»  Edwards  v.  Scott,  1  M.  &  Gr.  962. 

*  Ex  p.  WaiHns,  8  Ch.  528. 


*  Lingard  v.  MestUcr,  1  B.  &  C.  808; 
Exp,  Lover ing,  9  Ch.  621  ;  Exp,  Brooks, 
23  Ch.  D.  261. 

•  Wilkins  v.  Bromhead,  7  Scott,  N.  K. 
921. 
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pui'chaser's  name,  or  seal,  or  a  notice,  being  so  placed    Ch.  ZVin. 
as  to  show  that  the  goods  belong  to  him.^ 
(c.)  Where  the  goods  are  sold  but  not  delivered,  and  there  is 
a  notorious-  custom  in  the  trade  to  leave  them  in  the 
hands  of  the  seller,'*  or  in  the  warehouse  in  which  they 
were  at  the  time  of  sale.^ 
Secondly.  Where  the  goods  did  not  originally  belong  to  the  Where  goods 
bankrupt,  the  goods  are  not  in  his  order  and  disposition : —  nally*be?ong 

(a.)  WTiere  he  has  hired  them  and  there  is  a  well-known  custom  to  bankrupt 

in  his  trade  to  hire  such  goods.^ 
(6.)  Where  he  hires  a  furnished  house.^ 
(e.)  In  case  of  agistment  J 

(d.)  Where  there  is  a  well-known  custom  in  the  trade  to  send 
goods  on  sale  or  retiu'n,^  or  for  sale  on  commission,*  or 
for  the  purpose  of  having  work  done  upon  them.^^ 
(e.)  Where  an  unfinished  chattel  is  in  the  hands  of  a  manu- 

factiu'er  in  the  course  of  his  trade.^^ 
A  creditor  who  has  issued  execution  against  the  property  of  a  Executions, 
iebtor,  or  has  attached  any  debt  due  to  him,  cannot  retain  the 
benefit  of  the  execution  or  attachment  against  the   trustee  in 
)ankruptcy  of  the  debtor,  imless  it  has  been  completed  before  the 
.'eceiving  order,  and  before  notice  of  the  presentation  of  the  bank- 
•uptcy  petition,  or  of  any  available  act  of  bankruptcy.--  An  execu- 
;ion  against  goods  is  completed  by  seizure  and  sale;  an  attachment' 
)f  a  debt  is  completed  by  receipt  of  the  debt ;  and  an  execution 
igainst  land  is  completed  by  seizure,  or  by  the  appointment  of  a 
eceiver.^^     These  provisions  are  not  applicable  in  the  case  of  an 
idministration  order  under  sect.  125.^* 


»  JSx  p.  JVatkhis,  8  Ch.  628 ;  Shrub- 
ohv.  SuMsams,  16  C.  B.  N.  S.  452. 

-  Itc  Goetz,  [1898]  1  Q.  B.  787. 

'  Prutiley  v.  PraU,  L.  R.  2  Ex.  101 ; 
Ve  Terry,  11  W.  R.  113  ;  CarnUIiers  t. 
"ayTte,  5  Ring.  270  ;  30  R.  R,  592  ;  Ex 
».  Dyer,  53  L.  T.  768. 

*  £x  p,  Watkins,  aup, ;  Exp,  Vatix, 
•  Ch.  602  ;  Ex  p.  Dyer,  sup. 

*  Horn  V.  BaJker,  2  Sm.  L.  C.  259 ; 
^^  p,  Powell,  1  Ch.  D.  501  ;  Crawcour 
.  Salter,  18  Ch.  D.  30  ;  Exp.  Turqtiand, 
4  Q.  B.  D.  636. 

^  JFaUcer   v.    Burndl,    Dong.    303  ; 
ishton  v.  Blackshaw,  9  £q.  515. 
'  Exp.  Woodward,  64  L.  T.  683. 


8  Exp.  Wingfidd,  10  Ch.  D.  591. 

»  WhUfield  V.  Brand,  16  M.  &  W.  282. 

*o  Harris  v.  Truman,  7  Q.  B.  D.  340  ; 
9  Q.  B.  D.  264. 

"  Holderwits  v.  Bankin,  2  De  G.  F.  & 
J.  258  ;  Clarke  v.  Spejice,  4  A.  &  E.  448  ; 
43  R.  R.  395  ;  Collins  v.  Forbes,  3  T.  K. 
323  ;  1  R.  R.  712. 

"  Act  of  1883,  8.  45  (1). 

»  S.  45  (2).  M.  L.  R.  P.  383.  See 
JFild  y.  Soutkwood,  [1897]  1  Q.  B.  317  ; 
Be  Ford,  [1900]  1  Q.  B.  264. 

"  Post,  p.  838.  Hasluck  v.  Clark, 
[1899]  1  Q.  B.  699  ;  WatHnsY.  Barnard, 
[1897]  2  Q.  B.  52. 
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cLxvin. 


Avoidance  of 
settlements  ; 


—of  cove- 
nants to  settle 
after-acquired 
property. 


When  goods  are  seized  in  execution,  and  before  sale  or  comple- 
tion of  the  execution  by  the  receipt  or  recovery  of  the  full  amount 
of  the  levy,  notice  is  served  on  the  sheriflf  of  a  receiving  order 
against  the  debtor,  the  sheriflf  must  deliver  the  goods  and  auy 
money  seized  or  received  to  the  official  receiver.^  If  the  execution 
is  on  a  judgment  exceeding  20/.,^  and  the  goods  are  sold  or  money 
paid  to  avoid  sale,^  the  sheriflf  must  retain  the  net  proceeds  for 
fourteen  days ;  if,  within  that  time,  notice  is  served  on  him  of  a 
bankruptcy  petition,  and  a  receiving  order  against  the  debtor  is 
made  thereon,  or  on  any  other  petition  of  which  the  sheriff  has 
notice,  he  must  pay  such  proceeds  to  the  official  receiver  or 
trustee.* 

An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor 
is  not  invalid  by  reason  only  of  its  being  an  act  of  bankruptcy ; 
and  a  person  who  purchases  in  good  faith  from  the  sheriff  acquires 
a  good  title  against  the  trustee.^ 

The  Act  of  1883,  provides^  that  :— 

(1.)  Any  settlement  of  property,  not  being  a  settlement  made 
before  ana  in  consideration  of  marriage,  or  made  in  favour  of  a 
purchaser^  or  incumbrancer  in  good  faith  and  for  valuable  con- 
sideration, or  a  settlement  made  on  or  for  the  wife  or  children  of 
the  settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  two  years  after  the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy ;  and  shall,  if  the  settlor 
becomes  bankrupt  at  any  subsequent  time  within  Un  years  after 
the  date  of  the  settlement,  be  void  against  the  trustee  in  the 
bankruptcy,  unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  settlor  was  at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the  property  comprised 
in  the  settlement,^  and  that  the  interest  of  the  settlor  in  such 
property  had  passed  to  the  trustee  of  such  settlement  on  the 
execution  thereof. 

(2.)  Any  covenant  or  contract  made  in  consideration  of  mar- 
riage, for  the  future  settlement  on  or  for  the  settlor's  wife  or 


1  Act  of  1890,  8.  11  (1).  TFoolfiyrd  v. 
Levy,  [1892]  1  Q.  B.  772.  S.  46  (1),  (2), 
of  the  Act  of  1888  is  repealed  by  s.  29  of 
the  Act  of  1890. 

2  That  is,  "taken  in  execution  for  a 
snm  exceeding  20Z.  in  respect  of  a  judg- 
ment" ;  Exp.  Liverpool  Loan  Co,,  7  Ch. 
732. 

»  Bowery.  Hett,  [1895]  2  Q.  B.  51,  387. 
*  Act  of  1890.   s.   11   (2).     LoU  v. 
Betteridgc,  [1898]  1  Q.  B.  256. 


*  Act  of  1883,  a.  46  (3). 

*  S.  47.  See  as  to  the  course  of  legis- 
lation on  the  subject  of  this  sectioDt 
per  Cave,  J.,  in  i^  Loumdeiy  18  Q.  B.  D. 
678 ;  and  Yaizey  on  Settlements,  1546. 

7  Exp.  HUlman,  10  Ch.  D.  622. 

^  A  life  interest  reserved  to  the  settlor 
under  the  settlement  is  to  be  taken  into 
account  in  estimating  his  solTency ;  B^ 
Lowndes,  18  Q.  B.  D  677. 
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children  of  any  money  or  property  wherein  he  had  not  at  the  date  Ch.    XVm. 

of  his  marriage  any  estate  or  interest,  whether  vested  or  eon-   

tingent,  in  possession  or  remainder,  and  not  being  money  or 
property  of  or  in  right  of  his  wife,  shall,  on  his  becoming  bank- 
rapt  before  the  property  or  money  has  been  actually  transferred 
or  paid  pursuant  to  the  contract  or  covenant,  be  void  against  the 
trustee  in  the  bankruptcy.^ 

(8.)  "  Settlement"  shall  for  the  purposes  of  this  section  include 
any  conveyance  or  transfer  of  property. 

The  settlement  is  not  avoided  ab  initio,  but  only  from  the  date 
when  the  trustee's  title  accrues,  and  a  bondjide  purchaser  for  value 
from  a  donee  under  such  a  voluntary  settlement  has  a  good  title 
against  the  trustee  in  bankruptcy,  if  he  had  no  notice  that  the 
settlor  was  insolvent,  though  he  knew  that  the  donee  claimed 
under  a  voluntary  settlement.^ 

This  section  does  not  aflfect  the  validity  of  ante-nuptial  settle- 
ments, nor  of  any  other  settlement  made  for  value.  It  is  not 
confined  to  formal  settlements,  but  includes  every  voluntary 
transfer  of  property  where  it  is  intended  to  be  preserved  for  the 
benefit  of  any  person,  as  distinguished  from  a  mere  gift  of  money 
intended  to  be  spent.*  It  should,  however,  be  noted  that  trusts 
declared  by  a  marriage  settlement  in  favour  of  persons  not  within 
the  consideration  of  marriage  fall  within  the  section.* 

This  section  does  not  apply  where  an  insolvent  estate  is  being 
administered  under  sect.  125.^ 

Bondjide  transactions   with  the  bankrupt  which  took  place  Band  fide 
before  the  date  of  the  receiving  order  are  protected ;  ®  subject  to  ^f^^T^t^^^ 
the  provisions  of  the  Act  with  respect  to  the  eflFect  of  bankruptcy  notice, 
on  an  execution  or  attachment,  and  with  respect  to  the  avoidance 
of  certain    settlements   and    preferences,   nothing    in   the   Act 
invalidates : — 

(a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors  ; 

(b)  Any  payment  or  delivery  to  the  bankrupt ; 

(c)  Any  conveyance  or  assignment  by  the  bankrupt  for  valuable 

consideration ; 

(d)  Any  contract,  dealing,  or  transaction  by  or  with  the  bankrupt 

for  valuable  consideration. 


^  See  Vaizey  on  Settlements,  1562.  v.   Cherrill,   4  Eq.  390 ;   cf.   Mackie  v. 

'  Re  Brail.  [1893]  2  Q.  B.  381  ;   He  fferbertson,  9  App.  Cos.  303  ;  J)e  Mestre 

'^I'^Sltn.    D.    082;  ..  -  --'  ^--^  -•   -•   -^    --.  ^- 

yansiitart,    [1893]    1   Q.   B.    181;    Re  J<^coh8-SmUh,[n^^]2q.  K  Zi\. 

Plummer,  [1900]  2  Q.  B.  790.  *  Re  Gould,  19  Q.  B.  D.  92 ;  post,  p.  338. 

*  WoUaston  t.  Tribe,  9  Eq.  44  ;  Smith  •  Act  of  1883,  s.  49. 

6.P.P.  22 
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Disclaimer 
of  contracts. 


Ch.  XVIII.  provided  that  the  other  party  to  any  of  the  transactions  referred 
to  had  not  at  the  time  of  such  transaction  notice  of  any  available 
act  of  bankruptcy^  committed  by  the  bankrupt  before  that  time. 
A  transaction  which  comes  within  the  terms  of  this  section  is  pro- 
tected although  it  may  be  an  act  of  bankruptcy.  ® 

Before  the  Act  of  1869  it  was  settled  law  that  the  mere  fact  of 
one  of  the  parties  to  a  contract  becoming  bankrupt  did  not  of 
itself  put  an  end  to  the  contract.     No  doubt  a  man  who  had  con- 
tracted with  a  bankrupt  to  supply  goods  to  him  was  not  bound  to 
deliver  them  to  him  unless  paid  beforehand ;  and  a  man  who  had 
contracted  to  do  work  for  the  bankrupt  was  not  bound  to  perform 
it  unless  his  remuneration  was  secured.     But,  with  these  qualifi- 
cations, the  bankrupt's  contracts  subsisted,  and  the  assignee  was 
entitled  to  perform  them,^  and  if  he  performed  them  he  got  the 
benefit  of  them.     But  he  was  not  bound  to  adopt  a  contract,  or 
he  might  adopt  it  for  a  time,  and  afterwards,  if  he  found  that  it 
was  not  beneficial,  he  might  abandon  it,  and  the  other  party  had 
no  remedy  except  his  action  against  the  bankrupt  for  breach  of 
contract.*     The  act  of  ISBO'*  authorized  the  trustee  to  disclaim 
(inter  alia)  "  unmarketable  shares  in  companies  and  unprofitable 
contracts.*'     It  was  held,  on  the  construction  of  the  Act,  that  if 
the  trustee  when  called  upon  to  disclaim  a  contract  of  the  bank- 
rupt declined  to  do  so  but  carried  it  on,  he  might  afterwards 
disclaim ;  in  which  case  the  other  party  to  the  contract  could  prove 
for  damages  for  breach  of  contract  against  the  bankrupt's  estate 
under  s.  81.*     Under  the  Act  of  1888,^  as  modified  by  the  Act  of 
1890,^  the  trustee  can  disclaim  shares  or  stocks  in  companies, 
unprofitable  contracts,®  or  other  unsaleable  and  onerous  property, 
within  a  limited  time,  except  in  cases  where  he  has  been  requested 
by  some  person  interested  in  the  property  to  decide  whether  he 
will  disclaim  or  not,  and  he  has  not  disclaimed  within  twenty- 
eight  days  or  such  further  time  as  may  be  allowed  by  the  Court 
The  Act  of  1888  •  introduced  novel  provisions  by  which  creditors 
of  a  deceased  debtor  may  obtain,  on  petition,  an  order  for  the 
administration  of  the  estate  of  the  deceased  debtor  according  to  the 


AdmiDis- 
tration  in 
bankruptcy 
of  estate  of 
deceased 
insolvent. 


1  Ss.  6,  168. 

«  Shears  v.  Chddard,  [1896]  1  Q.  B. 
406. 

s  See  Bailey  v.  Thnrstm,  [1903]  1  K. 
B.  187. 

*  See  Re  Sneeztim,  8  Ch.  D.  473. 

*  32  &  83  Vict.  c.  71,  ».  28. 


«  S.  55. 

7  S.  13. 

«  He  BoJttabU,  [1901]  2  K.  B.  518. 

'  S.  125,  amended  by  the  Act  of  1890, 
8.  21.  See  Ite  fFiUiamt,  36  Ch.  D.  573. 
683  ;  JRe  Oould,  19  Q.  B.  D.  92. 
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law  of  bankruptcy ;  or,  if  there  are  pending  administration  pro-  Ch.  ZVHI. 
ceedings  in  any  Court,  that  Court  may,  on  proof  that  the  estate  of 
the  deceased  is  insufficient  to  pay  his  debts,  transfer  the  pro- 
ceedings to  the  Court  exercising  jurisdiction  in  bankruptcy,  and 
tlie  latter  Court  may  then  make  the  order  for  administration  in 
bankruptcy.^ 

This  does  not,  however,  import  into  the  administration  of  the 
estate  of  a  deceased  insolvent  all  the  provisions  of  the  Act,  e.g., 
the  provisions  of  s.  45  as  to  executions,^  and  of  s.  47  as  to  the 
avoidance  of  voluntary  settlements,  are  not  imported.* 

A  receiving  order  cannot  be  made  against  a  corporation  or  Corporations 
against  a  company  registered  imder  the  Companies  Act,  1862.*      pSnies."^' 

i  Rg.,  to  a  County  Court ;  JU  York,  »  JU  Gould,  19  Q.  B.  D.  92 ;    ante, 

36  Ch.  B.  288.  p.  386. 

*  Easluck  V.  Clark,  [1899]  1 Q.  B.  699 ;  *  Act  of  1888,  s.  128  ;  ante,  p.  287. 

}Fatkins  v.  Barnard,  [1897]  2  Q.  B.  521. 
AnUy  p.  385. 


22    (2) 
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CHAPTER  XIX 

STATUTES    OF    LIMITATION. 

Chap.  XT^-       A^T  common  law,  apart  from  statute,  a  personal  action  could  be 

maintained  at  any  distance  of  time   after  the   cause   of  action 

arose ;  ^  but  various  periods  within  which  rights  of  action  must 
be  asserted  have  been  limited  by  statutes,  commonly  called  the 
Statutes  of  Limitation. 

Policy  of  the        The  foundation  of  such  limitations   of  time  is,  it  has  been 

statutes.  observed,^  twofold  :— 

"In  the  first  place,  it  is  thought  right  that  a  period  should  be 
assigned  beyond  which  actions  should  not  be  brought,  on  the  gronnd 
of  probable  loss  of  vouchers  and  probable  loss  of  evidence  on  the  part 
of  the  persons  who  might  be  attacked  by  others  by  the  act  of  bringinp 
stale  demands  against  them.  The  Legislature  thought  it  right,  if  I 
may  so  express  it,  by  enacting  the  Statute  of  Limitations,  to  presume 
the  payment  of  that  which  bad  remained  so  lone  unclaimed,  because 
the  payment  might  have  taken  place,  and  the  evidence  of  it  migrht  be 
lost  by  reason  of  the  persons  not  pursuing  their  rights.  But  there  is 
also  another  ground  which  may  be  referred  to  as  a  sound  reason  for 
imposing  a  limit,  and  requiring  that  parties  should  pursue  their  rights 
with  diligence,  namely,  the  change  of  position  between  the  parties  who 
are  sought  to  be  affected  by  any  such  stale  demands." 

Thus,  in  the  case  in  which  the  observations  just  cited  were 
made,  a  demand  was  set  up  for  payment  of  54  years*  interest, 
amounting  to  a  sum  largely  exceeding  the  principal  money  in 
question ;  it  was  set  up  after  the  parties  against  whom  it  was  set 
up  had  been  living  on  the  property  upon  which  the  principal  was 
charged  and  spending  the  income  of  it,  and  applying  it  in  various 
ways,  in  ignorance  or  without  expectation  of  any  such  demand 
being  made  against  them. 

In  this  work  we  shall  consider  the  Statutes  of  Limitation  so  far 
only  as  they  relate  to  actions  for  the  recovery  of  debts  (whether 

1  Coke,  2iid  Instit.  96.  also,  as  to  the  objects  and  policy  of  the 

2  Per  Ld.  Hatherley  in    Tlwmson  v.       Statutes,  M.  L.  K.  P.  422. 
Eastwood,  2  App.  Cas.  215,  248.     See 
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on  simple  contract  or  by  specialty),  and  for  the  recovery  of  specific  Chap.  XIX. 

personal  chattels,  or  damages  for  the   conversion  or  detention 

thereof.^ 

These  statutes,  it  is  important  to  observe,  merely  bar  the  remedy  statutes  do 
and  do  not  extinguish  the  debt  or  obligation.^  They  do  not  protect  ^^textinguish 
the  debtor  unless  he  expressly  claims  their  protection.  It  is  optional 
to  a  defendant  to  set  up  the  defence  of  the  statutory  bar,  and  if 
he  does  not  set  it  up,  the  law  will  enforce  the  obligation.^  Where, 
therefore,  a  defendant  intends  to  raise  the  defence  of  lapse  of  time, 
he  must  expressly  plead  the  statute.* 

The  earliest  Statute  of  Limitation  as  to  personal  actions  was  21  Jac.  l, 
passed  in  the  reign  of  James  I.**    As  to  debts  on  simple  contract  ^  ^^* 
and  torts,  it  provides  that — 

All  actions^  of  detinue,  action  sur  trover,'  and  replevin  for  taking  Actions  of 
away  of  goods  and  cattle ;  all  actions  of  account,  and  upon  the  detinue, 
case,  other  than  such  accounts  as  concern  the  trade  of  merchandize  trover,  reple- 
between   merchant  and  merchant,  their  factors  or  servants  ;  all  debt*r^t^* 
actions  of  debt  grounded  upon  any  lending  or  contract  without  six  years, 
specialty  ;  all  actions  of  debt  for  arrearages  of  rent,  ....  or  any 
of  them,  ....  shall  be  commenced  and  sued  within  the  time  and 
limitation  hereafter  expressed,  and  not  after  (that  is  to  say)  the 
said  actions  upon  the  case  ^  (other  than  for  slander)  and  the  said 
actions  for  account,  and  the  said  actions  for  ....  debt,  detinue, 
and  replevin  for  goods  or  cattle,  ....  within  six  years  next  after 
the  cause  of  such  actions  or  suit,  and  not  after.' 

An  action  for  arrears  of  rent  reserved  on  a  lease  by  deed,^^  or  for  Debts  not 
arentcharge,^^  or  for  debt  foimded  on  a  statute/^  is  not  within  the  ^^^  }^ 
Act. 

Actions  for  a  debt  on  a  foreign  judgment,^  or  to  recover  a  within  this 
simple   contract  debt   which  is   charged  on  land,^*  or  money 


Aot. 


^  As  to  debts  charged  ou  laud,  see  ^  Trover  is  included  in  these  actions, 

M.  L.  R.  P.  435.  though  not  specifically  mentioned  in  this 

^  It  is  otherwise  as  to  claims  to  land.  part  of  the  section  ;  Swayn  v.  Stephens^ 

See  M.  L.  R.  P.  423.  Cro.    Car.   245  ;    2  Wms.   Saund.   121, 

*  Coombs  v.  Comnbs,  L.  R.  1  P.  &  M.  n.  (4). 

288.   See  per  Ld.  Cairas,  C. ,  in  Dawkins  •  The  section  limits  periods  also  in 

V.  Penrhynt  ^  App.  Cas.  58,  59.  respect  of  actions  of  trespass,  assault, 

*  R.  S.  C,  Ord.  XIX.  r.  15.    County  slander,  &c. 

Court  Rules,  Ord.  X.  rr,  10, 14.  ^^  Freeman  v.  Stacy,  Hutton,  109. 

*  21  Jac.  1,  c.  16,  s.  3.  "  Stackhmise  v.  ^ariw^on,  10  Ves.  467  ; 

*  A  motion  in  bankruptcy  is,  for  this  see  28  R.  R.  740,  n. 
purpose,  equivalent  to  an  action  ;    Re  ^*  See  post,  p.  354. 

Mansell,  66  L.  T.  245.  "  Dupleix  v.  De  Roven,  2  Vom.  540. 

^^See,  as  to  detinue  and  trover,  aiUe,  ^*  Barms  v.  Olenlon,  [189;) J  1  Q.  B. 

p.  18.  885. 
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fiierchants 
accoants. 


CShap.  XDL  advanced  on  the  deposit  of  deeds/  or  in  respect  of  the  liability  of 

~    the  equitable  assignee  of  leaseholds  to  perform  the  covenants  in 

the  lease,^  or  for  a  debt  for  necessaries  supplied  to  a  lunatic,^  or 

in  respect  of  the  liability  of  a  banker  to  his  customers/  or  for  a 

dividend  declared  by  a  company/  are  within  the  Act. 

At  one  time  doubts  were  entertained  on  the  meaning  of  the 
exception  as  to  *' merchants'  accounts,"  but  at  length  it  was 
determined  that  the  exception  applied  only  to  an  open  or  current 
account/  not  to  one  which  was  stated  or  concluded/  the  object  of 
the  exception  being  to  prevent  the  dividing  of  an  account  still 
running,  where  part  of  it  falls  within  the  six  years  and  part 
before.® 

The  provisions  of  the  21  Jac.  I,  c.  16,  were  extended  to  mer- 
chants' accounts  by  the  Mercantile  Law  Amendment  Act,  1856, 
which  enacted : — ^ 

All  actions  of  account  or  for  not  accounting,  and  suits  for  snch 
accounts  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors  or  servants,  shall  be  commenced  and 
sued  within  six  years  after  the  cause  of  such  actions  or  suits ;  and 
no  claim  in  respect  of  a  matter  which  arose  more  than  six  years 
before  the  commencement  of  such  action  or  suit  shall  be  enforce- 
able by  action  or  suit  by  reason  only  of  some  other  matter  of 
claim  comprised  in  the  same  account  having  arisen  within  six 
years  next  before  the  conunencement  of  such  action  or  suit. 


I'Jic  20  Vict, 
c.  97,  8.  9. 


The  statutes 
bar  remedy, 
but  do  not 
extinguish 
the  right. 


As  we  have  before  observed,  the  statutes  above  cited  do  not 
destroy  the  right,  but  only  bar  the  remedy.^®  It  follows  that  the 
lien  of  a  solicitor  may  be  enforced  after  the  six  years ;  ^  that  a 
person  having  an  equitable  charge  upon  personal  property  to 
secure  a  simple  contract  debt  may  enforce  his  security  after  the 
debt  is  barred;^'    that  an  executor  or  administrator  does  not 


1  Brocklehurst  v.  Jessop^  7  Sim.  438  ; 
40  R.  R.  172. 

s  Sanders  v.  Benson,  4  Beav.  850. 

»  Stamford  Union  v.  BartleU,  [1899] 
1  Ch.  72. 

<  Foley  V.  Hill,  2  H.  L.  C.  28. 

*  U  Severn  dt  Jryc  Co.,  [1896]  1  Ch. 
559 

•  Sandys  v.  Blodtcell,  W.  Jones,  401 ; 
Martin  v.  Delbo,  1  Sid.  465. 

'  Martin  v.  HeaUteote,  2  Eden,  169. 

8  Wtlford  V.  Liddel,  2  Ves.  sen.  400. 
See  the  question  discussed  in  the  notes 
to  Webber  v.  Tivill,  2  Wms.  Saund.  127. 


»  19  &  20  Vict,  c  97.  s.  9.  See  Kwm 
V.  Oye,  L.  R.  6  H.  L.  672. 

w  Wainford  v.  Barker,  1  Ld.  Raym. 
282,  and  per  Wigrun,  V.-C,  CoHrtenaji 
V.  Williams,  8  Hare,  561  ;  Pollock  oo 
Contr.  648.  It  will  be  remembered  thit 
as  to  real  estate  the  title  of  the  pcnon 
barred  is  extinguished.  See  M.  L  B.  P. 
428. 

"  Be  Broomhead,  5  D.  &  L.52  ySigffiM 
V.  ScoU,  2  B.  &  Ad.  418  ;  36  R.  B.  «07. 

«  London  d&  Mid,  Bank  v.  MiieheU, 
[1899]  2  Ch.  161. 
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commit  a  devastavit  (i.e.,  a  misapplication  of  assets)  by  paying  a  Chap.  XIX. 
debt  barred  by  statute/  though  he  may  not  pay  such  a  debt  after 
administration  proceedings  if  the  residuary  legatee  insists  on  the 
statute  being  set  up,*  or  if  it  has  been  judicially  determined  that 
it  is  barred  by  the  statute ;  *  and  that  an  executor  may  retain  {i.e., 
pay  to  himself  as  creditor)  a  debt  barred  by  statute,  *  and  may  set 
off  as  against  a  pecuniary*  legatee  a  debt  due  by  him  to  the 
testator  which  is  barred  by  statute.* 

The  period  limited  by  the  statute  begins  to  run  from  the  time  Time  runs 
when  the  cause  of  action  arose.^  of^'Stl^or 

In  the  case  of  an  ante-nuptial  debt  of  a  married  woman,  for  action. 

which  her  husband  is  liable,  time  runs  in  favour  of  the  husband  f  llfo^TJ^^ifJ 
»  ,  ,  ,  .  debts  of  mar- 

from  the  time  when  the  cause  of  action  accrued  against  the  wife.®  ried  woman. 

To  constitute  a  cause  of  action  there  must  be  a  person  capable  "  Cause  of 
of  suing  and  a  person  capable  of  being  sued ;  •  but  the  statute  does  ^  ^ 
not  require  that  there  should  be  a  continuing  cause  of  action 
capable  of  being  enforced  during  the  whole  of  the  six  years,^^  and,  When  time 
if  once  there  has  been  a  cause  of  action,  time  will  not  stop  running  iTdws  not"** 
merely  because  during  a  portion  of  the  period  of  six  years  there  ^^P- 
may  be  no  person  who  can  sue  or  no  person  who  can  be  sued.*^ 
Therefore  where  both  creditor  and  debtor  are  living  at  the  time 
when  the  cause  of  action  arises,  the  statute  continues  to  operate 
notwithstanding  the  death  of  either  creditor  or  debtor,  and  the 
non-existence  of  any  executor  or  administrator  of  the  deceased.^* 

On  the  other  hand,  where  the  cause  of  action  does  not  arise  Cause  of 
until  after  the  death  of  one  of  the  parties,  there  is  no  complete  ^^ aeati!°f 

testator  or 
1  Xorton    V.   Frecker^    1   Atk.    626  ;  4  Bing.  704  ;  29  R.  R.  695  ;  MusurusBey  intestate. 
CaslUlon    v.    Fanshaw,  Prec.    Oh.  99  ;  v.  Gadban,  [1894]  2  Q.  B.  352,  358.    The 
Hill  v.  Walker y  4  K.  &  J.  166  ;  Lowis  v.  phrase  "  cause  of  action  "  includes  every 
Rimney^  4  Eq.  451 ;  Be  Jtown»on,  29  Ch.  fact  which  it  would  be  necessary  to  prove, 
D.  358,  362.     See,  as  to  pleading  the  if  traversed,  in  order  to  support  the  plain- 
statute  in  administration  actions,  Darby  tifiTs  right  to  the  judgment  of  the  Court ; 
A  Bos.  20  d  seq.  Head  v.  Br<nim,  22  Q.  B.  D.  128. 
»  Be  Wenham,  [1892]  8  Ch.  59.  »  p^^  Ld.  Denman,  C.  J..  Bhodes  v. 
»  MidgUy  v.  Midgley,  [1893]  3  Ch.  282.  s^,^ihurst,  6  M.  &  W.  355  ;  55  R.  R.  655. 

•  Stahlschmidt  v.  ZeU,  1  Sra.  &  G.  415  ;  ,  ,      , .           r.    ..      ^^  ^ 
Hill  V.   Walker,   i  K.   k  J.  166  ;    Be  "  f^^  ^\^^T,r'  £*  ^^l  f'^LV 
Iiaum»on,sup.  -SnuMtira^,  4  M.  &  W.  59  ;  51  R.  R.  461. 

•  Re  Taylor,  [1894]  1  Ch.  671.  "  As  to  death  of  the  creditor  after  the 

•  Be  Cordioell,  20  Eq.  644  ;  Be  Aker-      cause  of  action  arose,  see  Hickman  v. 
man,  [1891]  8  Ch.  212.  Walker,   Willes,   27  ;    2   Wms.    Saund. 

'  Per  Alderson,  B,,Bhodes  v.  Smethurst,  63  k ;  Freake  v.  Crane/eldt,  3  My.  k  Cr. 

4  M.  &  W.  63  ;  51  R.  R.  461.  499  ;  as  to  death  of  the  debtor,  Bhodea 

•  Beck  V.  Pierce,  23  Q.  B.  D.  316.  v.  Smetkurst,  6  M.  &  W.  351 ;  55  R.  R. 

•  Per  Best,  C.  J.,  Douglas  v.  Forrest,  655. 
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Chap.  XIX.  cause  of  action  until  there  is  a  personal  representative  capable  of 
suing  or  being  sued,  as  the  case  may  be.  If  the  deceased  appointed 
an  executor,  the  time  of  proving  the  will  is  immaterial,  for  an 
executor  derives  his  authority  from  the  will  and  not  from  the 
probate.  Therefore,  before  probate,  an  executor^  can  sue,  and, 
if  he  has  acted  as  executor,  can  be  sued,  so  that  time  begins  to 
run  as  soon  as  the  cause  of  action  arises,^  or,  in  the  case  of  an 
executor  defendant,  from  the  time  when  he  could  be  sued  as  an 
acting  executor.^  But  an  administrator  derives  his  title  solely 
from  the  grant  of  letters  of  administration  by  the  Court,*  and 
there  is  no  complete  cause  of  action  until  such  grant,  from  the 
date  of  which  grant,  therefore,  the  period  runs  within  which  the 
administrator  can  sue  or  be  sued.^ 

The  statute  21  Jac.  1,  c.  16,^  provided  that : — 


Death  of 
plaintiff  or 
defendant, 
and  expira- 
tion of  six 
years. 


"  If,  in  any  of  the  said  actions,^  judgment  be  given  for  the 
plaintiff^  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for 
the  plaintiff',  and  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  against  the  plaintiff  .  .  .  ;  or  if  any  of  the  said 
actions  be  brought  by  original,  and  the  defendant  therein  be 
outlawed,  and  shall  reverse  the  outlawry,  in  all  such  cases  the 
party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case 
shall  require,  may  commence  a  new  action  or  suit  from  time  to 
time  within  a  year  after  such  judgment  reversed,  or  such  judg- 
ment given  against  the  plaintiff,  or  outlawry  reversed,  and  not 
after." 

Upon  the  construction  of  this  section  it  has  long  been  decided 
that  when  an  action  has  been  commenced  within  the  six  years 
and  the  plaintiff  has  died  during  the  pending  of  the  action,  his 
representatives  may  commence  a  new  action,  and  in  the  case  of 
the  death  of  a  defendant  the  plaintiff  may  commence  a  new  action, 
within  a  reasonable  time  after  probate  or  grant  of  administration, 
although  the  six  years  may  have  expired  in  either  case.®  This  is 
still  the  rule,  although  the  action  does  not  now  become  abated  by 
the  death  of  either  party.® 


IVankford  v.  Wanlftrd,  1  Salk.  302,       204  ;  24  R.  R.  325;  PraU  v.  Swainc,  8  B. 


303. 

2  AVnis.  Executors,  216,  1803  ;  Darby 
k  Bos.  48. 

3  Rhodes  V.  SwetJturst,  4  M.  &  W.  42  ; 
51  R,  R.  461  ;  6  M.  &  W.  351  ;  55  R.  R. 
655. 

*  Wms.  Executoi-s,  342. 

*  Munay  v.  £.  L  Co.,  5  B.  &  Aid. 


&  C.  285 ;  Perrtj  v.  Jenkins,  1  My.  &  C.  118 ; 
Burdick  v.  Garrick,  5  Ch.  241 ;  Atkin»m 
V.  Bradford  Bldg.  See,,  25  Q.  B.  D.  377 ; 
Chan  Kit  San  v.  Bo  Fung  Bang,  [1902] 
A.  C.  257. 

«  S.  4. 

7  Ante,  p.  342. 

«  Svnndell  v.  BtiIkeley,lS  Q.  B.  D.  253. 
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In  an  action  on  an  executory  promise  the  cause  of  action  is  Chap.   XIX. 
the   breach  of  the  promise,  not  the  damage.^     If  the  promise  \^henthe 
is  to  pay  at  a  future  time,  or  on  the  happening  of  a  contingent  cause  of 
event  or  the  performance  of  a  condition,  the  cause  of  action  arises 
at  the  time  specified,  or  on  the  happening  of  the  event,  or  per-  executory 
formance  of  the  condition.* 

If  the  promise  is  to  pay  after  notice,  the  cause  of  action  does  demand; 
not  arise  until  notice  has  been  given.*  But  if  the  promise  is  to 
pay  on  demand,  the  cause  of  action  arises  at  once  without  any 
demand,^  unless  the  promise  is  to  pay  a  collateral  sum,  e.g.,  by  a 
surety,  on  demand,  in  which  case  no  cause  of  action  arises  until 
demand.^ 

The  cause  of  action  for  a  debt  arises  at  the  time  when  the  debt  debts, 
could  first  be  recovered  by  action  ;  for  it  is  a  general  mle  that  the 
statute  runs  from  the  earliest  time  at  which  an  action  could  be 
brought.* 

If  goods  are  sold  on  credit^  the  cause  of  action  arises  at  the  Goods  sold 

time  when  the  credit  expires,  not  fi'om  delivery  of  the  goods.^  ^^^^    ^ ' 

Where  a  bill  or  note  is  payable  at  a  fixed  time  after  date,  the  Bill  or  note 

cause  of  action  arises  at  the  time  when  it  becomes  due.®     If  a  S*^5*!.^-^  *^ 

fixed  time 

bill  be  payable  at  sight,  the  cause  of  action  arises  on  the  present-  after  date : 

ment  of  the  bill.*     If  the  bill  or  note  is  payable  at  a  specified  payable  at 

time  after  sight  or  demand,  the  cause  of  action  arises  at  the  ^^^ 

expiration  of  that  time.^^    If  it  is  payable  on  demand,  the  cause  after  sight  or 

of  action  arises  on  the  making  of  the  bill  or  note,  because  no  ^^  demand, 
demand  is  necessary.^ 

On  a  contract  of  indemnity  the  cause  of  action  arises  when  the  Contract  of 

party  to  be  indemnified  is  called  upon  to  pay.^^    In  the  case  of  a  ^^  emmty. 

1  Short  V.  McCarthy,  3  B.  &  Aid.  626  ;  •  Per  Lindley,  L.  3,,  Beeves  v.  Butcher, 

22  R.  R.  503  ;  Browii  v.  Howard,  2  Bred.  [i891]  2  Q.  B.  609,  611 ;  Be  Mcffenry, 

&  B.  73  ;  Battley  v.  Faulkner,  3  B.  &  Aid.  [18941  3  Ch   290 

288  ;  22  R.  R.  390  ;  Qonld  v.  Johmtm,  2  -  J  ,       '        '       ,  ,,        o  r»    .    a  j 

c  iJ  >ino     o  T  J    D            jx   ooo  '  ^^Ip*  V.  JFiiaerbottom,  2  B.  &  Ad. 

Salk.  422  ;  2  Ld.  Raymond,  838.  ^                               * 

»  Fenion  v.   Emhlers,  8   Burr.   1278 ;  ^^^  '  ^^  ^-  ^-  ^^^• 

WaUrs  V.  Earl    Thanei,  2  Q.  B.  757;  *  WiUcnheimy.  Carlisle,  111,  ^\,  %Z\. 

Hammond  v.  Smith,  33  Beav.  452  ;  At-  ^  Dixon  v.  XiUtall,  1  Cr.  M.  k  R.  307  ; 

i'UMcmv.  Bradford  Bldg,  Soc,,  25  Q.  B.  Holmes  v.  KcrHsoii,  2  Taunt.  323;   11 


D.  377. 


R.  R.  594. 


^  Atkinson  Y,  Bradford  Bldg.  Soe.,  sup.  ,„  „,,  r>    ^t    ,  i>      ..  »f    ooo 

4   v^  v,j        o  ^«     c  w  \o^  Ihorpe  V.  Booth,  1  Ry.  &  M.  388. 

*  Aortoji  V.  Ellam,  2  M.  &  W.  461,  '^  *        j 

464  ;  46  K.  R.  646  ;  Brmvn  v.  Broum,  "  ^^'^'^'^  ^-  ^'^^«"^'  '^  ^'  ^  ^'  ^^^  ' 

[1893]  2  Ch.  300.  46  R.  R.  646. 

*  Birks  V.  Trippct,  1  Wms.  Saund.  32 ;  '^  Collinge  v.  Hey  wood,  9  A.  &  E.  633  ; 
Brown  v.  Brown,  sup.  48  R.  R.  616. 
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Chap.   XIX. 

Co-sureties. 

Co-trustees. 


Dividends. 


Solicitor's 
biU. 


Husband's 
liability  for 
wife's  ante- 
nuptial debts. 


Where  pro- 
misor disables 
himself  from 
performance : 

or  repudiates 
contract 
before  time 
for  perform- 
ance. 


Trover  and 
conversion. 


Detinue. 


claim  by  one  co-surety  against  the  other  for  contribution,  Uie 
cause  of  action  arises  when  the  claim  of  the  principal  creditor 
against  the  one  for  more  than  his  proportionate  share  is  estab- 
lished ;  ^  sOy  also,  in  the  case  of  a  claim  for  contribution  by  one 
co-trustee  against  the  other  in  respect  of  a  liability  incurred  by 
their  joint  default.^ 

When  a  company  declares  a  dividend  on  its  shares,  a  debt 
immediately  becomes  payable  to  each  shareholder,  and  a  cause  of 
action  immediately  arises.^ 

The  cause  of  action  on  a  solicitor's  bill  of  costs  arises  on  the 
completion  of  the  work,  and  the  statute  begins  to  run  from  that 
time,  and  not  from  the  delivery  of  a  signed  bill  of  costs.^ 

In  the  case  of  a  wife's  ante-nuptial  debt  for  which  the  husband 
is  liable,  the  cause  of  action  is  the  wife's  contract,  and  the  statute 
runs,  in  favour  of  the  husband,  from  the  time  when  the  cause  of 
action  accrued  against  the  wife/ 

The  rule,  however,  that  the  cause  of  actiou  arises  upon  breach 
of  the  contract,  is  not  universal,  for  in  cases  where  a  man  under- 
takes to  do  an  act  on  a  future  day,  and  before  the  day  arrives 
disables  himself  from  performing  the  act,  or  absolutely  refuses  to 
be  bound  by  or  perform  his  contract,  and  so  to  speak  declares  off 
the  bargain  himself  and  absolves  the  opposite  party,  it  is  in  the 
option  of  such  party  at  his  discretion  to  treat  that  conduct  as  of 
itself  a  violation  and  breach  of  the  contract,  or  to  insist  upon 
holding  the  repudiating  party  liable  and  sue  him  for  non-perform- 
ance when  the  day  anives.* 

In  an  action  for  wrongfully  depriving  the  plaintiff  of  goods 
(formerly  and  sometimes  still  called  an  action  of  trover  or  of 
trover  and  conversion)^  the  cause  of  action  is  the  conversion, 
that  is,  some  act  by  the  defendant  incompatible  with  a  recognition 
on  his  part  of  the  right  of  the  plaintiff  to  possess,^  notwithstanding 
that  the  plaintiff  is  ignorant  of  such  right.*  In  an  action  to  recover 
the  possession  of  goods  which  came  lawfully  (as,  for  example,  by 


Wolmerthauaen.  v.  Qullick,  [1893]  2      209  ;  Hochster  v.  De  la  Tour,  2  E.  &  B. 


Ch.  614. 

«  Jiobinsm  v.  Harkin,  [1896]  2  Ch.  415. 

8  He  Severn  db  Wye  Co.,  [1896]  1  Ch. 
559. 

^  Cobum  V.  Colledge,  [1897]  1  Q.  B. 
702. 

*  Beck  V.  Pierce,  23  Q.  B.  D.  316. 

•  WUHnaon  v.  VerUy,  L.  K.  6  C.  P. 


678. 

'  Ante,  p.  18. 

«  CmiwlidaUd  Co.  v.  CuHU,  [1892]  1 
Q.  B.  495,  498. 

»  Granger  v.  George,  5  B.  &  C.  149 ; 
29  R.  R.  196;  Imperial  Gas  Co,  r, 
London  Gas  Co,,  10  Ex.  89 ;  Edwardsr* 
Clay,  28  Beav.  145. 
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a  bailment)  into  the  possession  of  a  defendant  whose  possession  Chap.  XIX. 

has  since  become  imlawful,  or  who  has  wrongfully  parted  with  the  ~ 

possession  (formerly  called  an  action  of  detinue),  the  cause  of 

action  accrues  at  the  time  when  the  possession  becomes  unlawful.^ 

Thus,  where  title  deeds  are  fraudulently  taken  by  A.  from  the 

rightful  owner  B.,  and  deposited  by  A.  with  a  third  person  C, 

who  has  no  knowledge  that  A.  has  no  right  to  them,  B.,  the 

rightful  owner,  has  no  right  of  action  against  C.  until  demand  by 

B.  and  refusal  by  C.  to  give  up  the  deeds ;  i.e.,  until  there  is  a 

claim  by  C.  to  hold  them  as  against  the  owner.^ 

Where  money  is  deposited  with  a  person  for  safe  custody,  and 
not  by  way  of  loan,  a  cause  of  action  does  not  arise  until  demand 
to  return  the  money  and  refusal.* 

In  the  case  of  torts,  if  any  right  existing  in  the  party  damnified  Torts, 
has  been  infringed,  the  infringement  is  an  injury,  and  the  law  will 
presume  that  some  damage  resulted  from  it;  "every  injury  to  a 
right  imports  a  damage  in  the  nature  of  it,  though  there  be  no 
pecuniary  loss."  ^  In  such  cases  the  cause  of  action  arises  im- 
mediately, and  the  statute  begins  to  run.  Where,  however,  actual 
damage  is  necessaiy  to  complete  the  cause  of  action,  the  statute 
begins  to  run  when  the  damage  has  accrued.^ 

In  the  case  of  a  tort,  as  in  that  of  a  contract,  the  general  rule  is 
that  where  there  has  once  been  a  complete  cause  of  action  against 
the  defendant  the  statute  begins  to  run,  and  that  subsequent  cir- 
cumstances which  would  but  for  the  prior  wrongful  act  or  default 
of  the  defendant  have  constituted  a  cause  of  action  against  him 
are  disregarded  ;^  but  this  applies  only  where  the  prior  and  subse- 
quent wrongful  acts  are  those  of  the  same  person.^ 

We  have  already  referred  to  the  rule  that,  where  a  cause  of  Disabilities : 
action  has  arisen  and  the  period  of  limitation  has  begun  to  run,  it 
will  continue  to  run  notwithstanding  the  impossibility  of  bringing 
an  action.  The  rule  applies  to  cases  in  which,  after  the  cause  of 
action  arises,  the  party  who  would  otherwise  be  entitled  to  sue 
falls  under  disability.®    But,  where  the  disability  exists  at  the 

»  PlarU  V.  Colterill,  5  H.  &  N.  430.  *  Backhouse  v.  Bwumi,  9  H.   L.  C 

*  Spackman  v.  Foster,  11  Q.  B.  D.  99  ;  503  ;    DarUy   Main    Co.    v.    Mitchell, 

Miller  V.   Dell,   [1891]   1  Q.  B.   468  ;  11  App.  Gas.  127. 

London  6:  Mid,  Bank  v.  Mitchell,  [1899]  «  Per  Willes,  J.,  WUkinson  v.  Verity, 

2  Ch.  161, 166.  L.  R.  6  C.  P.  209. 

'  Re  Tidd,  [1898]  3  Ch.  164.  7  Miller  v.  Dell,  [1891]  1  Q.  B.  468. 

^  Athby  V.   White,  1  Sni.  L.  C.  240,  »  Per  Ld.    KeDyon,    C.    J.,    Doe  d. 

and  notes  thereto.  Daroure  v.  Jones,  4  T.  E.  300,  810 ;  2 
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married 
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Chap.  XDC.  time  when  the  right  of  action  arises,  the  period  of  limitation  does 
not  begin  to  run  until  the  removal  of  the  disability,  when  for  the 
first  time  there  is  a  complete  cause  of  action. 

Under  the  statute  of  21  Jac.  I,  c.  16,^  time  does  not  begin  to 
run  against  a  person  entitled  to  sue  who  is,  at  the  time  the  cause 
of  action  accrues,  an  infant,  married  woman,  or  lunatic,  until  the 
disability  is  removed.  Under  that  statute  time  did  not  begin  to 
run  against  a  person  imprisoned  or  beyond  the  seas  until  release 
or  return  ;  but  these  disabilities  were  abolished  by  the  Mercantile 
Law  Amendment  Act,  1856.^  Those  provisions  do  not  prevent 
the  person  entitled  to  sue  from  bringing  his  action  during  the 
period  of  disability,  if  he  thinks  fit  to  do  so.* 

A  married  woman  was,  by  the  operation  of  this  section,* 
enabled  to  sue  for  a  debt  within  six  years  after  she  became  dis- 
covert, though  the  cause  of  action  accrued  more  than  six  years 
before  action.^  It  has  been  said  that  the  eflfect  of  the  Married 
Women's  Property  Act,  1882,*  which  enables  a  married  woman  to 
sue  and  be  sued  in  all  respects  as  if  she  were  a  feme  sole,  is  to  do 
away  with  the  saving  in  her  favour.^  There  is,  however,  no  direct 
decision  upon  this  point,  and  it  is  at  any  rate  doubtful  whether  sect 
7  has  been  impliedly  repealed  so  far  as  it  relates  to  married 
women.® 

In  the  case  of  defendants,  by  a  statute  of  Anne*  it  is  enacted 
that  if  any  person,  against  whom  there  is  any  one  of  the  causes 
of  action  mentioned  in  sect.  8  of  21  Jac.  I.,  c.  16,^^  is  at  the  time 
when  the  cause  of  action  accrues  beyond  the  seas,  the  person 
entitled  to  bring  the  action  may  do  so  within  six  years  after  the 
person  liable  returns^^  from  beyond  the  seas.  No  part  of  the 
United  Kingdom,  nor  the  Islands  of  Man,  Guernsey,  Jersey, 
Alderney,  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  His  Majesty,  are  "  beyond  the  seas  "  for 


Defendant 
'•  beyond  the 
seas." 


R.  R.  390;  Horn/ray  v.  Scroope,  13 
Q.  B.  509,  512  ;  CotUrell  v.  DuUon,  4 
Taunt.  826  ;  14  R.  R.  675. 

1  S.  7. 

-  19  &  20  Vict.  c.  97,  s.  10. 

»  Slritkarst  v.  Grceine,  3  Wils.  145. 

*  21  Jac.  1,  c.  16,  8.  7. 

^  Scarpdlini  v.  Atdieson,  7  Q.  B.  864. 

«  45  &  46  Vict  c.  75,  s.  1  (2). 

7  Darby  &  Bos.  p.  56  ;  Lowe  v.  Fox, 
15  Q.  B.  D.  667. 


8  See  Musurus  Bey  v.  Gadban,  [1894] 
2  Q.  B.  352. 

•  4  Anne,  c.  16,  s.  19.  As  to  the 
meaning  of  "beyond  the  seas"  with 
regard  to  India,  see  RuckmaJboye  v.  Lidl- 
hoobhoy,  8  Moore,  P.  C.  4. 

w  AfUe,  p.  342. 

"  As  to  how  time  runs  if  he  liies 
beyond  the  seas,  see  Flood  v.  FaiUrton^ 
29  Beav.  295. 


Digitized  by 


Google 


STATUTES   OP    LIMITATION.  349 

this  purpose.^    These  provisions  are  not  affected  by  the  fact  that  Chap.   XIX. 
a  plaintiff  can  now  issue  a  writ  for  service  upon  a  defendant  out 
of  the  jurisdiction.^ 

It  follows  that  if  a  defendant  who  is  beyond  the  seas  when  the 
cause  of  action  arises  returns  to  England  for  a  very  short  time, 
and  even  without  the  plaintiff's  knowledge,  time  begins  to  run 
against  the  plaintiff  from  the  time  of  such  return.^  A  foreigner 
who  has  never  been  in  England  is  within  the  exception.^ 

Formerly,  if  one  or  more  of  several  joint  debtors  were  beyond  Joi^*^  debtors, 
the  seas  when  the  cause  of  action  arose,  time  did  not  begin  to  run 
in  favour  of  any  of  them  till  the  return  or  death  of  the  former.^ 
But  in  this  case  it  is  now  provided  by  the  Mercantile  Law  Amend- 
ment Act,  1866,*  that  a  plaintiff  shall  not  be  entitled  to  any  time 
within  which  to  commence  an  action  against  one  joint  debtor 
because  the  other  is  beyond  the  seas  at  the  time  when  the  cause 
of  action  accrued.  The  person  entitled  to  sue  can  commence  an 
action  against  the  joint  debtor  who  is  not  beyond  the  seas  alone  f 
and  he  is  not  barred  from  suing  the  other  upon  his  return, 
although  he  may  have  recovered  judgment  against  the  joint  debtor 
who  was  not  beyond  the  seas.* 

An  ambassador  accredited  to  the  sovereign  cannot  be  sued  in  Foreign 
the  Courts  of  this  country ;  and  this  immunity  extends  to  such  a 
reasonable  period  after  he  has  presented  his  letters  of  recall  as  is 
necessary  to  enable  him  to  wind-up  his  official  business  and  pre- 
pare for  his  return  to  his  own  country;  and  the  Statute  of 
Limitations  does  not  run  against  his  creditors  during  the  whole 
of  such  period.® 

Where  a  person,  under  disability  when  the  cause  of  action  Successive 
aiises,  becomes  affected  by  a  disability  of  another  nature  before 
the  first  disability  ceases,  time  does  not  begin  to  run  until  the 
determination  of  the  second  disabiUty.* 

If  a  person  is  under  disability  when  the  cause  of  action  accrues  Right  of 
to  him,  and  so  continues  till  his  death,  his  personal  representa-  pe^n^aJing^ 
tives  have  a  right  of  action  though  the  period  of  limitation  elapsed  under  dis- 

i  19  &  20  Vict.  c.  97,  s.  12.  M9  &  20  Vict.  c.  97,  s.  11. 

a  Mvsurns  Bey  v.   Oadban,   [1894]  2  7   [TiTson  v.  Balcarres  Co,,    [1893]  1 

Q.  B.  352.  Q.  B.  422. 

3  Gregory  v.  Hurrill,  5  B.  &  C.  341.  g  Mumrus  Beti  y    Qadban    ri894l  2 

*  Lafond  V.  Riiddock,  13  C.   B.  813;  ^"«'^  J^^U  v.  Uaxlban,  [1894]  2 

Strithorsl  V.  Groenie,  3  Wils.  145.  Q*  ^  ^52. 

'  Fannin  v.  Anderson,  7  Q.  B.  811  ;  '  See  Musurus  Bey  v.   GadUni,   sup. 

Towns  V.  Mead,  16  C.  13.  123.  See  Darby  &  Bos.  61. 


ambassador. 
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payment. 


Acknowledg- 
ment to  be  in 
writing. 


Acknowledg- 
ment by  joint 
debtor ; 


by  co-exe- 
cutor. 


in  his  life.  There  appears  to  be  some  doubt  whether  the  personal 
representatives  of  such  a  person  are  bound  by  the  statute,  that  is, 
whether  time  begins  to  run  against  them  as  from  the  death  of  the 
person  whom  they  represent.^  Probably,  as  it  is  only  by  an 
equitable  construction  of  the  statute  that  their  right  to  maintain 
an  action  is  preserved,  so  by  the  same  equitable  construction  the 
limitation  of  time  ought  to  be  extended  as  against  them.  If  this 
be  so,  where  the  person  under  disability  dies,  having  appointed 
executors,  time  would  begin  to  run  against  them  from  his  death ; 
where  he  dies  intestate,  there  is  a  question  whether  time  wonld 
begin  to  run  against  his  administrator  from  the  date  of  his 
appointment  or  from  the  death.* 

The  effect  of  the  statute  21  Jac.  I,  c.  16,  being  to  bar  the 
remedy,  not  to  extinguish  the  debt,  a  debtor  may,  by  a  new 
promise  to  pay,  revive  his  liability,*  even  after  the  period  of  limita- 
tion has  expired.*  Such  promise  may  be  express,  or  implied 
from  an  acknowledgment  of  the  debt  or  payment  of  any  principal 
or  interest.  Prior  to  Lord  Tenterden's  Act  (9  Geo.  IV,  c.  14.), 
a  verbal  promise  or  acknowledgment  was  sufficient ;  but  that  Act, 
after  reciting  that  various  questions  had  arisen  in  actions  founded 
on  simple  contracts  as  to  the  proof  and  effect  of  acknowledgments 
and  promises  offered  in  evidence  for  the  purpose  of  taking  cases 
out  of  the  operation  of  the  statute,  provides  that  an  acknowledg- 
ment or  promise,  to  be  sufficient  to  take  a  debt  out  of  the 
operation  of  the  statute,  must  be  in  writing  signed  by  the  party 
chargeable.^ 

It  further  provides  that  a  written  acknowledgment  by  one  of 
several  joint  contractors,  or  executors  or  administrators  of  a  con- 
tractor, shall  not  deprive  the  others  of  the  benefit  of  the  statutes;* 
and  that  a  plaintiff  may  recover  against  those  of  them  who  have 
given  an  acknowledgment  or  promise.^ 

With  regard  to  co-executors  of  a  contractor,  it  has  been  decided 
that  the  effect  of  this  section  is  only  to  prevent  the  one  from  being 
piade  personally  liable  by  an  acknowledgment  given  by  the  other; 


1  See  the  opinions  of  Parke,  B.,  and 
Rolfe,  B.,  differing  on  this  point,  in 
Tmcntend  v.  Deacon,  8  Ex.  706. 

«  Seo  these  questions  discussed,  Darby 
&  Bos.  62. 

»  See  per  Ld.  Tenterden,  C.  J.,  in 
Tanner  v.  Smart,  6  B.  &  0.  606  ;  80 


R.  B.  461 ;    PoUock  on  Conteact,  645. 

*  He  Lane,  28  Q.  B.  D.  74.  Secia,  as 
to  claims  to  real  estate.  See  M.  L.  B.  P. 
431. 

^  9  Geo.  4,  c.  14,  s.  1.  See  ^  Hoi- 
lingshead,  87  Ch.  D.  67. 
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and  that  an  acknowledgment  by  one  only,  given  in  his  character  CShap.  XIX. 
of  executor  only,  will  bind  the  testator's  personal  estate.^ 

The  effect  of  any  payment  of  principal  or  interest  made  by  any 
person  is,  however,  preserved.^ 

By  the  Mercantile  Law  Amendment  Act,    1856,   a   written  Signature  by 
acknowledgment,  signed  by  a  duly  authorised   agent,  is   made  *^° 
sufficient.^ 

By  the  last-mentioned  Act,  it  is  provided  that  payment  of  any  Payment  by  a 
principal  or  interest  by  one  of  several  co-debtors,  co-contractors,  "'^^^  ® 
or  executors  or  administrators  of  a  contractor,  shall  not  of  itself 
deprive  the  others  of  the  benefit  of  the  statutes.*  If,  however,  the 
payment  is  made  by  one  co-debtor  under  such  circumstances  that 
the  payment  was  made  by  him  as  agent  for,  or  at  the  request  of, 
another  co-debtor,  the  liability  of  the  latter  will  be  kept  alive.^ 

The  eflfect  of  Lord  Tenterden's  Act,*  which  did  not  make  any 
alteration  in  the  legal  construction  to  be  put  upon  promises  or 
acknowledgments,  but  merely  required  a  different  mode  of  proof,^ 
was  thus  stated  by  Mellish,  L.  J. : — ® 

"  There  must  be  a  proof  of  some  writing  signed  by  himself,  either  There  must 
containing  an  express  promise  to  pay  the  debt,  or  being  in  terms  from  be— 
which  an  unconditional  promise  to  pay  it  is  necessarily  to  be  implied.  (^)  express 
If,  therefore,  the  writer,  although  ne  admits  the  existence  of  a  debt,  (2)  aciuiow- 
refhses  to  pay  it  or  reserves  the  matter  for  future  consideration,  or  refers  ledgment 
the  creditor  to  some  third  person  for  payment,  or  the  like,  this  will  not  from  which 
be  sufficient  to  prevent  the  operation  of  the  statute.    That  being  tlie  P^.™!^  ^^? 
rule,  there  must  be  one  of  these  three  things  to  take  the  case  out  of  the       I'^erreci. 
statute.     Either  there  must  be  an  acknowledgment  of  the  debt,  from 
which  a  promise  to  pay  is  to  be  implied  ;  or,  secondly,  there  must  be  an 
unconditional  promise  to  pay  the  debt ;  or,  thirdly,  there  must  be  a 
conditional  promise  to  pay  the  debt,  and  evidence  that  the  condition 
has  been  performed.'* 

An  absolute  acknowledgment  of  the  debt  is  sufficient,  because  I'o  whom  it 
an  unconditional  promise  to  pay  may  be  inferred  from  it ;  •  the  ^^      ™    ^ 

>  Re  Maedonald,  [1897]  2  Ch.  181.  »  He  River  Steamer  Co.,  6  Ch.  828. 

^  9  Geo.  4,  c.  14,  8.  1.     See  i^  Solr  See  Green  y.  Humphreys,  26  Ch.  D.  474  ; 

lingskead,  37  Ch.  D.  667.  Meyerkoff  v.  Froehlich,  4  C.  P.  D.  68  ; 

»  19  &  20  Vict.  c.  97,  s.  18.  Curwen  v.  Milbum,   42  Ch.    D.    424 ; 

•  S.  14.  See  Watson  v.  Woodman,  Borirdin  v.  Greenwood,  13  Eq.  281  ; 
20  Eq.  721.  Quificey  v.  Sharpe,  1  Ex.  D.  72  ;  Banner 

»  Tucker  v.  Tucker,  [1894]  8  Ch.  429.  v.  Berridge,  18  Ch.  D.  273  ;  Langrishv, 

•  9  Geo.  4,  c.  14,  a.  1.  See,  on  this  Watts,  [1903]  1  K.  B.  636.  The  cases 
Act,  the  notes  to  Whitcomh  v.  Whiting,  as  to  promise  or  acknowledgment  are 
I  Sm.  L.  0.  579.  collected  in  Darby  &  Bos.  pp.  69 — 91. 

•  Per  Tindal,  C,  J.,  in  Haydon  v.  •  Tanner  v.  Smart,  6  B.  &  C.  603 ; 
Williams,  7  Bing.  166  ;  83  B.  B.  415.         30  R.  R.  461 ;  Skea  v.  Lindsay,  2  Ex.  D. 
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CShap.  XIX.  acknowledgment  therefore  "  must  be  to  the  creditor  ^  or  his  agent, 
to  someone  who  was  entitled  to  receive  payment  of  the  debt,  and 
to  whom  3'ou  could  presume  a  promise  to  pay  it."  * 

A  part  payment  of  principal,  or  a  payment  of  interest,  may  also 
take  a  case  out  of  the  operation  of  the  statute,  if  from  such 
payment  an  acknowledgment  and  a  promise  to  pay  the  residue 
can  be  inferred.*  This,  as  has  been  already  pointed  out,  is 
excepted  from  the  provisions  of  section  1  of  Lord  Tenterden*s 
Act.* 

Parke,  B.,  explains  this  as  follows : — ^ 

"  In  order  to  take  a  case  out  of  the  Statute  of  Limitations  by  a  part 
payment,  it  must  appear,  in  the  first  place,  that  the  payment  was  made 
on  aecoaut  of  a  debt  ;*  secondly,  it  roust  appear  that  the  payment  was 
made  on  account  of  the  debt  for  which  the  action  is  brought  But  the 
case  must  go  farther,  for  it  is  necessary,  in  the  third  place,  to  show  that 
the  payment  was  made  as  part  payment  of  a  greater  debt,  because  the 
principle  upon  which  a  part  payment  takes  the  case  out  of  the  statute 
is  that  it  admits  a  greater  debt  to  be  due  at  the  time  of  payment.  Unless 
it  amounts  to  an  admission  that  more  is  due,  it  cannot  operate  as  an 
admission  of  any  still  existing  debt." 


Payment  to  or 
by  agents. 


What  is  a 
payment. 


The  payment  must  be  made  to  the  creditor  or  to  an  agent  of 
the  creditor,^  and  for  this  purpose  the  cestui  que  trust  is  agent  for 
the  trustee ;®  it  may  be  made  by  the  agent  of  the  debtor ;  •  and  a 
payment  by  the  debtor  to  a  third  person  may  be  sufficient  if  made 
at  the  creditor's  request,  express  or  implied,  in  part  payment  of 
the  debt.io 

The  payment  need  not  actually  be  made  in  money ;  ^^  acceptance 


814.  Notes  to  Whitcomh  v.  Whiting,  1 
Sm.  L.  C.  579. 

1  Fuller  V.  lledmnn,  26  Beav.  619; 
Moodie  v.  Bannister,  4  Drew.  439. 

5  Per  Ld.  Herschell,  Stamford  Bankv, 
SmUhy  [1892]  1  Q.  B.  769. 

s  Taniurv.  Smart,  6  B.  &  C.  603; 
30  R.  R.  461.  Notes  to  WhUcomb  v. 
Whiting,  1  Sm.  L.  C.  579. 

*  Ante,  p.  360. 

»  Tippets  V.  Beanc,  1  C.  M.  &  R-  253  ; 
40  R.  R.  549. 

•  This  may  be  implied  from  circum- 
stances ;  Bum  V.  Boulton,  2  C.  B.  476 ; 
Evans  v.  Davies,  4  A.  &  E.  840.  The 
payment  roust  have  been  made  on  account 
and  not  as  payment  in  full ;  Bum  v. 
Boulton,  sup. 


'  Evans  v.  Davies,  4  A.  &  E.  840 ; 
HaH  V.  Stephens,  6  Q.  B.  937  ;  Stamford 
Bank  v.  SmUh,  [1892]  1  Q.  B.  765. 

*  Megginson  v.  Harper,  2  Cr.  &  M. 
322  ;  39  R.  R.  784. 

®  Jones  V.  Hughes,  5  Ex.  104 ;  Nfic- 
hould  V.  Smith,  33  Ch.  D.  127 ;  Thone 
V.  Heard,  [1895]  A.  C.  495.  Payment  by 
a  devisee  for  life  of  interest  on  a  simple 
contract  Ceibt  of  the  testator  keeps  alive 
the  creditor's  right  to  obtain  payment 
out  of  the  real  estate  of  the  testator  «s 
against  the  remaindermen  :  BeHoUings- 
head,  87  Ch.  D.  651. 

w  Worthington  v.  GfrimsdiUh,  7  Q.  B. 
479. 

"  Spe  Be  Dixon,  [1900]  2  Ch.  561. 
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of  goods  in  part  payment  or  any  arrangement  which  has  the  effect  Chap.  XIX. 
of  partially  discharging  the  debtor  is  sufficient.^ 

Where  there  are  two  or  more  debts  owing  by  the  debtor  to  the  Appropriation 
same  creditor  and  some  are  barred  by  the  statute  and  some  not,  ^^  payments, 
the  creditor  can  appropriate  to  the  barred  debts  a  general  payment, 
not  appropriated  by  the  debtor,  yet  such  payment  will  not  revive 
the  barred  debts.^  But  the  appropriation  by  the  creditor  of  a 
general  payment  to  the  debt  which  is  not  statute  barred  will  take 
that  debt  out  of  the  statute.^  The  law  as  to  the  appropriation  of 
any  payment  to  a  particular  debt  or  item  is  that  the  debtor  may, 
in  the  first  instance,  appropriate*  the  payment — solvitur  in  modo 
solventis ;  if  he  omits  to  do  so,  the  creditor  may  make  the  appro- 
priation— recipitur  in  modo  recipientis ;  but  if  neither  make  any 
appropriation,  the  law  appropriates  the  payment  to  the  debt  which 
is  not  barred.^ 

Where  there  has  been  an  acknowledgment,  or  part  payment,  or 
payment  of  interest,  the  statute  begins  to  run  from  the  last 
acknowledgment  or  payment. 

Specialty  Debts — Penalties — Judgment  Debts — Legacies — Personal 
Estate  of  Intestates. 

It  was  enacted  in  1833*  that  actions  for  debt  for  rent  upon  an  Specialty 
indenture  of  demise,^  and  actions  of  covenant  or  debt  upon  any 
bond  or  other  specialty,  must  be  commenced  within  twenty  years  c.  42,  s.  3-^  ' 
after  the  cause  of  action ;  or,  in  the  case  of  a  person  who  is  under  ^^  1^^- 
disability  {i.e.,  an  infant,  a  married  woman,^   or  a   person  non 
compos)  at  the  time  when  the  cause   of  action   accrues,  within 
twenty  years  from  such  disability  ceasing.*     Being  in  prison  was 

^  As  to  acceptauce  of  goods,  Hooper  v.  by  other  circnmstances  :  IVaters  v.  Tomp* 

Skphent,  4  A.  &  E.  71  ;  43  R.  R.  306  ;  Icins,  2  C.  M.  &  R.  723  ;  41  R.  R.  827  ; 

HaH  V.  NoMh,  2  C.  M.  &  R.  387 ;  41  Walker  v.  BuUer,  6  E.  &  B.  606  ;  CUave 

R.  R.  732.    As  to  other  instances,  see  v.  Joiiei,  6  Ex.  573. 

Moore  v.  Strong,  1  B.  N.  C.  441  ;  Pearce  '  See  Clayton's  Case,  1  Mer.  685  ;  15 

V.  Selhy,  6  Jur.  896  ;  Bodger  v.  Arch,  R.   R.  161 ;  and  Tudor's  L.    C,  Merc. 

10  Ex,  383  ;  Maber  v.  Maher,  L.  R,  2  Law,  1.     See  Pri^d  v.  Young,  [1897]  2 

Ex.  153  ;  Burc/iell  v.   Mawes,  62  L.  J.  Ch.  421  ;  Smith  Y.Betty,  [1903]  2  K.  B. 

Ch.  463.  317. 

«  Mills  V.  Fowkes,  5  B.   N.  C.  455  ;  «  3  &  4  Will.  4,  c.  42,  s.  3. 

50  R.  R.  750.  7  M.  L.  R.  P.  437. 

^  Nash  V.  Hodgson,  6  De  G.  M.  &  G.  *  As  to  the  effect  of  the  provisions  of 

474.  the    Married    "Women's    Property    Act, 

*  This  may  be  proved  by  his  declara-  1882,  ante,  p.  348. 

tions  either  before  or  after  payment  or  *  3  &  4  Will.  4,  c.  42,  s.  4. 

G.p.p.  23 
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pay  money. 


Penalties. 


When  cause 
of  action 
arises. 


Continuing 
breaches. 


Acknowledg- 
ment or  part 
payment. 


not  a  disability  under  this  statute,  and  the  disability  mentioned  in 
it  of  being  beyond  the  seas  was  done  away  with  by  the  Mercantile 
Law  Amendment  Act.^  The  result  is  that  at  the  present  day  the 
rules  as  to  disabilities  are  the  same  in  the  case  of  specialty  as  in 
that  of  simple  contract  debts.- 

A  statutory  liability  to  pay  money  is  a  specialty  debt  within 
the  meaning  of  the  Act  of  1833,  as,  for  example,  the  liabiUty  to 
pay  calJs  incurred  by  a  member  of  a  company  under  the  Companies 
Clauses  Act,  1845;^  and  the  liability  of  a  company  to  pay  interest 
upon  debentures  under  sect.  27  of  the  Companies  Clauses  Act, 
1863.*  Moneys  payable  by  a  member  of  a  company  under  the 
Companies  Act,  1862,  to  the  company,  or  on  the  winding  up  of 
the  company,  are  specialty  debts,  independently  of  the  general  law, 
by  the  express  provisions  of  that  Act/ 

All  actions  for  penalties,  damages,  or  sums  of  monej'  given  to 
the  party  grieved,  by  any  statute,  must  be  brought  within  two 
years  from  the  cause  of  action.* 

The  instant  from  which  time  begins  to  run  under  the  statute  is 
that  at  which  the  "  cause  of  action  "  arises.  Thus,  in  the  case  of 
a  covenant,  time  begins  to  run  from  breach  of  the  covenant;^  and 
where  there  are  successive  breaches,  a  fresh  cause  of  action  arises 
on  each  breach,  so  that  the  statute  may  bar  the  remedy  on  the 
earlier  though  not  on  the  later  breaches ;  ®  and  where  the  breach 
is  continuous,  a  fresh  cause  of  action  continuously  arises  so  long  as 
the  breach  continues.®  Thus  a  covenant  for  title  is  continuously 
broken  so  long  as  an  adverse  title  exists  in  another  person,^® 

If  there  has  been  any  acknowledgment  by  writing  signed  by  the 
party  liable  or  his  agent,  or  by  payment  on  account  of  principal 
or  interest,  the  person  entitled  may  sue  within  twent}'  years  after 
such  acknowledgment;  or,  if  the  person  entitled  is  under  disabihty 
at  the  time  of  such  acknowledgment,  or  the  party  making  such 


M9  &  20  Vict  c.  97,  s.  10,  ante, 
p.  348. 

2  See  ante,  p.  347,  as  to  disabilities. 

»  8  &  9  Vict.  c.  16.  Cork  and  Bandon 
Jtail.  Co,  V.  Goode,  13  C.  B.  826.  See 
Jonfs  V.  Pope,  1  Wms.  Saund.  37. 

<  26  &  27  Vict.  c.  118.  lU  Cornioall 
Minerals  Rail.  Co.,  [1897]  2  Ch.  74. 

*  25  &  26  Vict.  c.  89,  8S.  16,  75.  See 
ante,  p.  248. 

•  3  &  4  Will.   4,   c.  42,  s.  3.    See 


Thomson  v.   Clanmorris,  [1900]  1  Ch. 
718. 

7  Taekey  v.  Hawkins,  4  C.  B.  656. 

8  Amott  V.  Holden,  18  Q.  B.  598. 

»  Maddock  V.  MaUet,  12  Ir.  CLE. 
178,  192. 

i<>  Kingdon  ▼.  NottU,  1  M.  &  S.  855 ; 
4  M.  &  S.  68  ;  14  R.  R.  462  ;  16  B.  R. 
379 ;  Spoor  v.  Green,  L.  R.  9  Ex.  99, 
117. 


Digitized  by 


Google 


STATUTES    OF    LIMITATION.  355 

acknowledgment  is   at  the  time  beyond  the   seas,  the   person  Chap.  XIX. 
entitled  may  sue  within  twenty  years  after  the  ceasing  of  the  dis- 
ability  or  the  return  of  the  party  from  beyond  the  seas.* 

An  acknowledgment  under  this  section  is  different  in  its  nature  Acknowledg- 
from  an  acknowledgment  sufficient  under  the  Statute  of  James.  ^^ 
In  the  latter  case  the  acknowledgment  operates,  as  we  have  seen,* 
as  a  new  promise  to  pay,  of  the  same  nature  as  the  original  con- 
tract ;  in  the  former  case  it  has  no  such  eflFect,  for  a  promise  not 
by  specialty  cannot  operate  as  a  renewal  of  a  contract  by  specialty, 
but  the  acknowledgment  merely  operates  so  as  to  give  further 
time  during  which  the  action  on  the  specialty  may  be  brought.  It 
follows  that  it  is  not  necessary  that  the  acknowledgment  should  be 
made  to  the  person  entitled  to  payment  or  to  his  agent.^ 

The  Real  Property  Limitation  Act,  1874,*  provides  that  pro-  Real  Property 
ceedings  to  recover  any  money  secured  by  a  "  mortgage,  judgment  ^ct,  1874. 
or  lien,  or  otherwise  charged  upon  or  payable  out  of  any  land  or 
rent,  at  law  or  in  equity,  or  any  legacy,"  must  be  brought  within 
twelve  years  next  after  a  present  right  to  receive  the  same  ^  has 
accrued  to  some  person  capable  of  giving  a  discharge  or  release  for 
the  same  ;  **  unless  in  the  meantime*  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid  "  or  some 
acknowledgment  in  writing  shall  have  been  given,  in  which  case 
the  action  must  be  brought  within  twelve  years  after  the  last 
payment  or  acknowledgment. 

Under  this  Act  the  personal  remedy  on  the  covenant   in  a  Mortgage 
mortgage  deed,  as  well  as  the  remedy  against  the  land,  is  barred;^  covenant,  and 
and  so  also  is  the  remedy  upon  a  collateral  bond  of  the  mortgagor  P?^^^*^'^^ 
given  to  further  secure  a  mortgage  debt.® 

The  liability  of  a  surety  who  has  entered  into  a  joint  covenant  surety ; 
with  the  mortgagor  is  within  this  Act ;  and  payment  of  interest 
by  the  mortgagor  prevents  the  statute  running  in  favour  of  the 
surety.^     The  provisions  of  sect.  14^^  of  the  Mercantile  Law  joint  debtors ; 
Amendment  Act,  1856,  do  not  apply  to  this  Act.® 

1  3  &  4  Will.  4,  c.  42.  s.  5.  '  Sutt(yti  v.    SiUton,  22   Ch.  D.  511  ; 

2  Ante,  p.  350.  Kirkland  v.  PeatJUld,  [1903]  1  K.  B. 
'  MoodU  v.  BannisUr,  4  Drew.  432.  756  ;  Re  England,  [1895]  2  Ch.  820  ;  Re 
<  37    &   38  Vict  c.    57,  s.   8.      See,  AlUn,  [1898]  2  Ch.  499.    ^e  Barnes  y, 

ijcnerally,  on  this  section,  M.  L.  R.  P.       Glenton,  [1899]  1  Q.  B.  885. 

^3^-  8  peamside  v.  FliiU,  22  Ch.  D.  679. 

*  Homsey  v.  Monarch  Soc,,  24  Q.  B.  .  „    „  .  ,      .^  ^,    ^ 
X)i^                                        »         ^  9  ^  JWirfty,  43  Ch.  D.  106. 

•  Re  aifdm,  [1900]  1  Ch.  774.  "  Ante,  p.  351. 

23   (2) 
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Chap.  XDC.  A  collateral  bond  given  by  a  surety  ie  not,  however,  within  thia 
Act,  and  the  period  of  limitation  is  twenty  years  under  the  Act 
of  1833.1 

The  payment  of  principal  or  interest  must  be  made  by  a  person 
who  is  bound  to  pay,  either  as  between  himself  and  the  person 
entitled  to  receive  payment  or  as  between  himself  and  the 
pei'son  liable  to  pay.^  Payment  of  interest  b}'  an  assignee '  or 
tenant  for  life  *  of  the  equity  of  redemption,  where  there  is  a 
mortgage,  is  sufficient  to  prevent  the  remedy  upon  the  covenant 
being  barred. 

The  "judgment"  mentioned  in  this  Act  is  not  restricted  to 
judgments  which  operate  as  charges  upon  land,  but  refers  to 
judgments  generally.^ 

An  action  to  recover  a  legacy,  payable  out  of  personal  estate, 
from  an  executor  is  within  this  enactment,*^  unless  the  legacy  is 
vested  in  the  executor  upon  an  express  trust;"  a  mere  constructive 
trust  will  not  prevent  the  statute  from  being  a  bar.^  By  the  Real 
Property  Limitation  Act,  1833,  no  arrears  of  interest  in  respect 
of  a  legacy  can  be  recovered  after  six  years  or  an  acknowledgment 
in  writing ;  ®  but  arrears  of  an  annuity,  bequeathed  payable  out  of 
personal  estate,  are  not  arrears  of  "  interest  *'  in  respect  of  a 
legacy.* 

An  action  to  recover  the  personal  estate,  or  a  share  thereof,  of 
an  intestate,  possessed  by  the  personal  representative,  must  be 
brought  within  twenty  years  after  a  present  right  to  receive  the 
same  has  accrued  to  a  person  capable  of  giving  a  discharge  or 
release  for  the  same,  or  after  some  part  of  the  estate  or  share,  or 
interest  in  respect  thereof,  has  been  accounted  for  or  paid,  or  a 
written  acknowledgment  has  been  given.^^  A  claim  in  respect  of 
assets  not  received  by  the  personal  representative  until  within 
twenty  years  before  action  is  not  barred,  though  the  claim  in 
respect  of  all  assets  received  by  him  before  that  time  is  barred ; " 
and  part  payment  out  of  assets  received  within  twenty  years  will 


Personal 
estate  of 
intestate. 


»  Re  Powers,  30  Ch.  D.  291. 
2  Re  Clifden,  [1900J  1  Ch.  774  ;  Brad- 
shaw  V.  IFiddrington,  [1902]  2  Ch.  430. 
»  Forsyth  v.  Rristoice,  8  Ex.  722. 

*  DM  V.  TFalker,  [1893]  2  Ch.  429. 

*  J  ay  v.  JohisUme,  [1893]!  Q.  B.  189  ; 
JfebNethicaile  \\  Peever,  [1892]  1  Q.  B. 
124. 


•  87  &  38  Vict  c.  57,  a.  8. 

7  Erans  v.  J/owv,  [1891]  8  Ch.  119 : 
Re  Barker,  [1892]  2  Ch.  491. 

8  3  &  4  Will.  4,  c.  27,  s.  42. 

•  Re  Ashtcell,  Joh.  112.     See  Re  Ban- 
nerman,  21  Ch.  D.  105. 

>o  23  &  24  Vict.  c.  38,  s.  13. 
"  Sltj  y.  Blake,  29  Ch.  D.  964. 
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not  operate  as  an  acknowledgment  of  the  right  to  assets  received  Chap.  XIZ. 
more  than  twenty  years  before.^ 

The  acknowledgment  in  writing  in  the  cases  within  the  Keal  Acknowledg- 
Property  Limitation  Act,  1874,-  and  the  Law  of  Property  Amend-  wrUing. 
nient  Act,  1860,^  must  be  signed  by  the  person  liable  or  his  agent, 
and  must  be  given  to  the  person  entitled  or  his  agent. 

The  rules  as  to  whether  payments  of  principal  or  interest  amount  Part  pay- 
to  an  acknowledgment  that  more  is  due  within  the  meaning  of  the  ™^'**^* 
Statute  of  James  apply  to  cases  falling  under  3  &  4  Will.  IV., 
c.  42,  23  &  24  Vict.  c.  38,  and  37  &  38  Vict.  c.  57,  s.  8.^ 

Actions  in  Equity, 

The  Acts  of  21  Jac.  I.  c.  16,  and  3  &  4  Will.  IV.,  c.  42,  did 
not  in  tenns  apply  to  suits  in  equity ;  but  these  statutes 

"  must  be  taken  virtually  to  include  Courts  of  Equity  ;  for  when  the 
legislature  by  statute  limited  tlie  proceedings  at  law  in  certain  cases, 
and  provided  no  express  limitations  for  proceedings  in  Equity,  it  must 
be  taken  to  have  contemplated  that  Equity  followed  the  law  :  and 
therefore  it  must  be  taken  to  have  virtually  enacted  in  the  same  cases 
a  limitation  for  Courts  of  Equity  also."* 

It  follows  that  where  there  is  both  an  equitable  and  a  legal 
remedy.  Courts  exercising  equitable  jurisdiction  are  bound  to  the 
exact  periods  named  in  the  statutes  ^  and  to  give  eflect  to  all 
the  exceptions  in  the  statutes  as  to  disabilities,  pai-t  payment  and 
acknowledgments.^ 

On  the  other  hand,  where  the  claim  is  not  founded  on  a  legal 
right,  but  is  purely  equitable  and  the  remedy  is  equitable  only, 
the  Court  is  not  in  any  sense  bound  by  the  provisions  of  the 
statutes.  Thus,  as  a  general  rule,  time  does  not  run  between 
trustee  and  cestui  que  trust  where  the  trust  is  express,^  i.e.,  a 
trust  which  has  been  expressed  by  writing  or  word  of  mouth,^  or 
has  arisen  because  a  person  has  assumed  to  act  as  trustee,^^ 

1  Sly  V.  Blake,  29  Ch.  D.  964.  [18»9]  A.  C.  351. 

=  37  &  38  Vict.  c.  57,  s.  8.  6  See  per  Jessel,  M.K.,  in  Re  Greaves, 


'  23  &  24  Vict.  c.  38,  s.  13. 


sup. 


*  ^nte,  p.  352.  7  White  v.  Eiccr,  2  Vent.  340. 

/  P«;  ^^/f^rf^lo',  ^Z'^^^Vc:  '  The  then  existing  law  was  re-enacted 

^m^/.y,  2  Sch  &  Lef.  631  ;  9  R^R  119.  ^^^^  ^^^.^^^^^^^  |       ^g.3          ^  37 

n^'nT.  n  •«    n  "«^^''       1    '       T       V  ^^i<^t.  c.  i^ii),  s.  25  (2). 

Guild,  9  Q.  B.  D.  64;  and  per  Jessel,  „   „      ,/;          ,       .  .    ^  ^,     _«     ^ 

M.R.,  Re  Greaves,  18  Ch.  D.  551.    See  Re  „  "^'"'^1    I'  ^T     '                   * 

Hastings,.  35  Ch.  D.  94 ;  Knox  v.   Gye,  ^'^^^  ^^  ^^'  ^'  '*^2- 

L.  R.  5  H.  L.  656  ;  BuUi  Co,  v.  Osborne,  »»  .%nr  v.AshvcU,  [1893]  2  Q.  B.  390. 
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Debts  of  mar- 
ried woman 
in  respect  of 
separate 
estate. 


Agent  in 
fidiiciarj 
capacity. 


Trustee  Act, 

1888. 


Chap.  ZIX.  or  which  the  parties  intended  to  create,^  as  distinguished  from  a 
resulting,  implied,  or  constructive  trust,  i.e.,  one  arising  from  the 
acts  of  the  parties  or  by  operation  of  law.2 

Before  the  Married  Women's  Property  Act,  1882,  when  a 
married  woman  had  contracted  in  respect  of  her  separate  estate, 
the  proceedings  in  Equity  to  obtain  payment  out  of  her  separate 
estate  were  held  to  be  barred  by  analogy  to  the  Statute  of 
Limitations.^ 

Where  an  agent  is  sued  on  the  ground  of  his  being  in  a  fiduciary 
capacity,  the  statute  has  no  application  unless  the  claim  be  for  an 
account ;  *  and  where  the  duty  of  persons  is  to  receive  property 
and  hold  it  for  another,  or  to  keep  it  until  it  is  called  for,  they 
cannot  discharge  themselves  from  that  trust  by  appealing  to  the 
lapse  of  time.^ 

The  law  as  to  trustees  has  been  partially  altered  by  the  Trustee 
Act,  1888,®  which  by  s.  8  provides  that : — 

1.  In  any  action  or  other  proceeding  against  a  trustee  or  any 
person  claiming  through  him,  except  where  the  claim  is  founded 
upon  any  fraud  or  fraudulent  breach  of  trust  to  which  the  trustee 
was  party  or  privy,^  or  is  to  recover  trust  property  or  the  proceeds 
thereof  still  retained  *  by  the  trustee,  or  previously  received  by 
the  ti-ustee  and  converted  to  his  use,^  the  following  provisions 
shall  apply  : — 

(a,)  All  rights  and  privileges  conferred  by  any  Statute  of 
Limitations  shall  be  enjoyed  in  the  hke  manner  and  to 
the  like  extent  as  they  would  have  been  enjoyed  in 
such  action  or  other  proceeding  if  the  trustee  or  person 
claiming  through  him  had  not  been  a  trustee  or  person 
claiming  through  him. 
{b.)  If  the  action  or  other  proceeding  is  brought  to  recover 
money  or  other  property,  and  is  one  to  which  no  exist- 
ing Statute  of  Limitations  applies,  the  trustee  or  person 
claiming  through  him  shall  be  entitled  to  the  benefit 
of  and  be  at  lilH^rty  to  plead  the  lapse  of  time  as  a  bar 
to  such  action  or  other  proceeding  in  the  like  manner 


1  Rochefmicauld  v.  Bousteadf  [1897] 
1  Ch.  196,  208. 

*  Toiciishend  v.  Toicnslieiid,  1  Bro.  Ch. 
550  ;  per  Gmnt,  M.R.,  Beck/ord  v.  Wade, 
17  Ves.  97 ;  11  R.  R.  20  ;  Hwenden  v. 
Annetfley,  2  Sch.  &  Lef.  633  :  9  R.  R. 
119 ;  Patrick  v.  Simpson,  24  Q.  B.  D. 
128.     Cf.  M.  L.  R.  P.  432. 

'  HalleU  V.  Hastings,  35  Ch.  D.  94 

<  Friend  v.  Young,  [1897],  2  Ch.  421, 
430. 


5  Burdick  v.  Oarrick,  5  Ch.  240,  248, 
per  Ld.  Hatherley,  C,  and  Giffiu^l, 
L.J.  ;  Banner  v.  Berridge,  18  Ch.  D. 
264;  Lyell  v.  Kennedy,  14  App.  Cas. 
437, 454,  457,  463 :  and  jier  Liudley,LJ., 
Be  Sharpe,  [1892]  1  Cb.  160  ;  ^oar  t. 
Ashwcll,  [1893]  2  Q.  B.  890. 

«  51  &  62  Vict.  c.  59. 

7  Thame  v.  Eeard,  [1895]  A.  C.  495. 

8  Re  Gumey,  [1893]  1  Clu  590;  R^ 
Timmis,  [1902]  1  Ch.  176. 
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and  to  the  like  extent  as  if  the  claim  had  been  against  Chap.  ZIX. 

him  in  an  action  of  debt  for  money  had  and  received, • 

bat  so  nevertheless  that  the  statute  shall  run  against  a 
marned  woman  entitled  in  possession  for  her  separate 
use,  whether  with  or  without  a  restraint  upon  antici- 
pation, but  shall  not  begin  to  run  against  any  benefi- 
ciary unless  and  until  the  interest  of  such  beneficiary 
shall  be  an  interest  in  possession. 
2.  No  beneficiary  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  f^m  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or  other 
proceeding  and  this  section  had  been  pleaded. 

8.  This  section  shall  not  deprive  any  executor  or  administrator 
of  any  right  or  defence  to  which  he  is  entitled  under  any  existing 
Statute  of  Limitations. 

"  Trustee  "  in  this  Act  includes  an  executor  or  administrator 
and  a  trustee  whose  trust  arises  by  construction  or  implication  of 
law,  as  well  as  an  express  trustee.^ 

An  action  by  a  newly  appointed  trustee  against  a  former  trustee 
to  compel  him  to  make  good  losses  aiising  from  improper  invest- 
ments made  more  than  six  years  before  action  ;  ^  an  action  by  a 
person  entitled  to  a  share  of  residuary  pei-sonal  estate  against  the 
trustees  of  the  will  for  breach  of  trust  whereby  the  residue  was 
diminished,  brought  more  than  six  years  after  his  interest  had 
fallen  into  possession  ;  ^  an  action  by  a  person  entitled  to  residuary 
personal  estate,  brought  more  than  six  years  after  he  came  of  age, 
against  the  trustees  for  administration,  where  the  whole  estate  had 
been  expended  on  the  infant  during  his  minority ;  *  and  an  action 
by  cestui  que  trust  against  trustees  to  compel  them  to  make  good 
the  loss  arising  from  breach  of  trust  in  investing  upon  insufiBcient 
security,^  are  barred  by  the  above  provisions. 

Directors  of  a  company  are  trustees  in  respect  of  moneys  of  the 
company  which  have  come  to  their  hands,  or  are  under  their  control, 
and  can  claim  the  protection  of  the  above  Act  in  proceedings 
against  them  for  misapplication  of  such  moneys.® 

Where  a  chose  in  action  is  vested  in  trustees  on  trusts,  and  Claim  of 
the  right  of  the  trustees  to  sue  at  law  is  barred  by  statute,  and  the  ^^^^hen 
cestuis  que  tnist  are  merely  entitled  to  the  benefit  of  an  action  trustee bairre<L 
by  the  ti'ustees,  their  remedy  is  barred  also ;  but,  if  they  have  an 


1  S.  1  (3).  -  ne  S(ymerscty  [1894]  1  Ch.  231. 

'  Re  Boicden.  45  Ch.  D.  444.  «   n    r     j    ju  *       sn     moa^t 

»  Be  Swain,  [1891]  3  Ch.  233.  ^  ^^"^^  ^''^''"^^  ^'^  "^^'^ 

*  Be  Page,  [1893]  1  Ch.  804.  616  ;  AV  Sharjfc,  [1892]  1  Ch.  154. 
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Chap.  XIX.  independent  remed}'  in  Equity  against  the  debtor,  the  question 

whether  the  statutes  apply  depends  upon  whether  the  remedy  of 

the  cestuia  que  trust  against  the  debtor  is  analogous  to  a  legal 
remedy.  If  it  is,  the  statutes  apply ;  otherwise  they  do  not  apply. 
The  only  case  in  which  the  beneficiaries  have  such  an  independent 
remedy  is  where  the  debtor  is  a  party  to  the  trust,  or  is  privy  to 
a  breach  of  trust ;  as,  for  example,  where  a  settlor  covenants  to 
pay  money  to  trustees  for  the  purposes  of  the  settlement,*  or  where 
trust  moneys  are  improperly  advanced  to  a  person  who  knows  that 
his  taking  them  is  a  breach  of  trust,-  or  where  the  debtor  knows 
that  the  debt  is  trust  property  and  deals  with  it  in  such  a  manner 
as  to  prevent  the  cestuis  que  trust  from  receiving  it.^ 
Fraud.  In  cases  of  fraud,  if  no  limitation  of  time  is  prescribed  by 

statute,  "  a  Court  of  Equity  will  never  lay  down  as  a  general  pro- 
position, that  though  the  fact  that  imposition  has  been  practised 
be  established,  the  party  is  too  late.  The  true  operation  of  length 
of  time  is  by  way  of  evidence."* 

If  the  case  falls  within  the  statute,  time  will  not  begin  to  run 
against  a  person  seeking  to  upset  the  transaction  in  equity  on  the 
ground  of  fraud  or  undue  influence,  until  he  discovers,  or  might 
with  reasonable  care  have  discovered,  the  fraud, °  or  is  freed  from 
the  influence.^  In  the  case  of  partners,  however,  the  one  is 
entitled  to  rely  on  the  good  faith  of  the  other,  and  concealed  fraud 
by  the  one  will  prevent  the  operation  of  the  statute  although  the 
other  might  have  discovered  it  if  he  had  used  due  caution.' 

Where  fraud  is  alleged  in  order  to  take  the  case  out  of  the 
Statutes  of  Limitation,  it  is  not  sufficient  to  prove  tliat  the 
wrongful  act  was  unknown  to  the  injured  person,  or  to  show 
that  property  has  been  wrongfully  enjoyed  while  the  true  owner 
is  ignorant  of  his  rights ;  ^  there  must  be  abuse  of  a  confidential 


1  Burrotcf^  v.  Gore,  6  H.  L.  C.  907.  As  to  the  effect  of  the  Trustee  Act,  1888, 

'  £:ni4!st  V.  Croi/sdill,  2  De  G.  F.  k  J.  see  Moore  v.  Knight,  [1891]  1  Ch.  547. 

175.  ^  Ay  heard  v.  Kearney,  2  BalL  k  B. 

3  Per    Ld.   Wensleydale,  6  H.  L.  C.  463;  jrrightv.FaiuUrplank,2K.kJ.l; 

967.  Austin  v.   Chambers,  6  CI.  &  F.  1 ;  49 

<  Morse  v.  iZoya^,  12  Yes.  374,  8  R.  R.  R.  R.  1 ;    Molony  v.  L'Eslrange,  Beftt 

338;.^7/Z?mrciv.A"mm<'?/,2Ball&B.463.  406  ;  Clanricardc  v.  Henning,  30  Bctv. 

*  Blennerhassett  v.  Day,  2  Ball  &  B.  175. 

118  ;  Charter  V,  Trevelyan,  11  CI.  k  F.  7  Betjemannv.  BeO'emann,[lS95]2C\L 

714  ;  65  R.  R.  305  ;  Whalley  v.  JFhalley,  3  474. 

Bli.2  ;  Blair  v.Brojnley,  5  H&.  542;  2  P\\,  ^  Dean  v.    Thwaile,   21   Beav.  621; 

354  ;  Brovone  v.    McClintock,    L.    R.    6  Petre  v.  Peirc,  1  Drew.  897.     See  M.  L 

H.  L.  456  ;  Gibbs  v.  Guild,  9  Q.  B.  D.  59.  R.  P.  425,  note  (/). 
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position/  or  fraud ;  ^  and  the  fraud  must  be  that  of,  or  in  some  way  Chap.  XIZ. 
imputable  to,  the  person  who  invokes  the  aid  of  the  statute."^ 

Lapse  of  time  is  always  considered  of  importance  in  equity,  and  Laches,  or 
reUef  may  be  refused  on  the  ground  of  laches,*  either  in  cases  of  in.equUy.**"  ^ 
fraud  where  the  time  prescribed  by  the  statute  has  not  elapsed 
since  the  discovery  of  the  fraud,^  or  where  the  statutes  do  not 
apply.*  For,  if  a  person  having  knowledge  of  his  rights  sits  still 
and  permits  other  persons  to  acquire  interests  and  consider  them- 
selves as  owners  of  the  property,  every  presumption  will  be  made 
against  him  J  And  staleness  of  demand,  as  distinguished  from  the 
Statute  of  Limitations  and  analogy  to  it,  may  furnish  a  defence  in 
equity  to  an  equitable  demand.^ 

**  Even  where  there  is  an  express  trust,  lapse  of  time,  coupled 
with  other  circumstances  which  render  it  unjust  to  give  the 
plaintiflf  relief  against  the  defendant,  will  induce  the  Court  to 
refuse  the  relief,  although  no  Statute  of  Limitations  might  bar 
his  claim."  ^ 

It  should  be  observed  that,  in  the  common  case  of  ti-ust  moneys  Trust  moneys 
being  improperly  advanced  to  a  tenant  for  life,  being  the  person  ^  m^ 
who  ought  to  receive  the  income  arising  from  them,  time  cannot 
run  in  his  favour  during  his  lifetime,^^  for  the  transaction  amounts 
to  constructive  payment  of  interest  by  him. 

The  next  question  for  consideration  is  how  far  the  creation  of  Trust  for 
a  trust  for  payment  of  debts  aflfects  the  operation  of  the  statutes  dcbSf"  ^ 
as  regards  existing  debts.  A  trust  created  by  will  for  payment  of 
the  testator's  debts  out  of  his  real  estate  does  not  revive  a  debt 
barred  by  statute  in  the  testator  s  lifetime ; "  and,  according  to 
the  maxim  "expressio  eorum  quae  tacite  insunt  nihil  operatur,"^^ 
a  trust  created  by  will  for  payment  of  the  testator's  debts  out  of 
his  personal  estate  does  not  exclude  the  operation  of  the  statute, 

1  Holfe  V.  Gregory,  34  L.  J.  Ch.  274  ;  New  Sombrero  Co.,   3  App.  Cas.  1218, 

Aldm  V.  Gregory,  2  Ed.  280  ;  Gresley  v.  1279  ;  Rochefoucauld  v.  Boustead,  [1897] 

Momley,  1  Giff.  450.  1  Ch.  196,  210. 

'  Bulli  Co,  V.  Osborne,  [1899]  A.  C.  351.  «  Per  Lindley,  L.  J.,  i2c  Sharpe,  [1892] 

'  Thome  v.  Heard,  [1895]  A.  C.  495 ;  1  Ch.  168. 

lieMeCallum,  [1901]  1  Ch.  143.  »  Bocfiefoucauld  v.  BoutUad,  [1897]  1 

MI.  L.  R.  P.  438.  Ch.  196,  212. 

*  Sibbering  v.  Balcarras,  3  De  G.  &  "»  Mills  v.  Borfhwick,  11  Jur.  N.  S. 
Sm.  735.  558  ;  13  W.  R.  707. 

*  HareouH  v.  WhUe,  28  Beav.  303  ;  "  Burke  v.  Jones,  2  V.  &  B.  275 ; 
Thomson  v.  Eastwood,  2  App.  Cas.  215.  13  R.  R.  83  ;    O'Comwr  v.  Haslam,  5 

'  Per    Arden,    M.R.,     Pickering    v.       H.  L.  C.  178. 
Stanford,  2  Ves.  juu.  280  j  Erlaiiger  v.  «  giph,  j^.  &  c.  Inteqx  85. 
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Chap.  XIX.  for  the  executors  are  by  law  tnistees  for  the  creditors  and  the  will 

does  not  alter  their  legal  liability.* 
Effect  of  Judgment  in  an  action  for  administration  on  behalf  of  creditors 

tbn  acd^!      generall}',  would  seem  to  stop  the  operation  of  the  statute ;  but 

the  mere  commencement  or  pendency  of  the  action  has  not  this 

eflFect.* 

»  Scott  V.  Janes,  4  CI.  &  F.  382  ;  42  ^  He  Greaves,  18  Ch.  D.  5.51,  per  Jessel, 

R.  R.  29.    As  to  debts  charged  upon  land,       M.  R. , explaining  Slcmdale  v.  Hankinm, 
see  M.  L.  R.  P.  435,  486.  1  Sim.  393 ;  27  R.  R.  210. 
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CHAPTER  XX. 

DEVOLUTION  OF  PROPERTY  ON  DEATH. 

The  power  of  making  a  will  or  testament^  of  i)ersonal  property    Chap.  ZX. 
seems  to  have  existed  from  a  very  early  time.-     In  the  cit}'  of  ^^       ^^ 
London,  the  province  of  York,  and  the  principality  of  Wales,  of  nwking. 
there  were  formerly  customs  which  restricted  the  testamentary 
power  of  a  man  who  left  a  wife  or  children ;  but  these  customs 
have  long  since  been  abolished  by  statute.^ 

At  common  law  a  will  might  be  **  nuncupative,**  i.e.,  by  word  Nuncupative 
of  mouth  without  writing ;  but  by  the  Statute  of  Frauds  *  nun-  ^^ 
cupative  wills  of  personal  property  exceeding  in  value  30Z.,  though 
not  absolutely  abolished,  were  subjected  to  such  restrictions  and 
requirements  that  they  fell  into  disuse. 

The  Statute  of  Frauds  ^  required  wills  of  lands  to  be  in  writing  Statute  of 

signed  by  the  devisor  or  by  some  other  person  in  his  presence  and 

by  his  express  directions,  and  to  be  attested  and  subscribed  in 

the  presence  of  the  devisor  by  three  or  four  credible  witnesses ; 

but  it  did  not  require  wills  of  personalty  to  be  signed  or  attested 

at  all ;  *  and  so  the  law  remained  until  the  year  1837  when  the 

Wills  Act"  provided  that  a  will  (which  is  defined  so  as  to  include  Wills  Act, 

a  codicil®)  "shall  be  signed  at  the  foot  or  end  thereof  by  the   ^  ^'^^^^-^-^e. 

testator  or  by  some  other  person  in  his  presence  and  by  his  direc-   ments ; 

tion,  and  such  signature  shall  be  made  or  acknowledged  by  the  signature ; 

testator  in  the  presence  of  two  or  more  witnesses  present  at  the  same  two  wit- 
nesses ; 

1  See  M.  L.  R  P.  391.  Guardian  (G.  2)  ;  2  Salk.  426  ;  Mall  v. 

2  See  2  Bl.  491  el  acq.,  and  n»  to  wills      Hall,  2  Vcrn.  277,  612,  685  ;  Kenny  on 
of  land,  see  M.  L.  R.  P.  391  el  teq,  Marr.  Women,  66. 

'  As  to  freemen  of  the  city  of  London  "•  29  Car.  2,  c.  3,  a.  19.     See  4  Anne, 

by  11  Geo.  1,  c.  18,  s.  17  ;  as  to  York,  c.  16,  s.  14. 

4  &  5  W.  &  M.  c.  2  ;  2  &  3  Anne,  c.  5  ;  *  29  Car.  2,  c.  8,  s.  5. 

as  to  Wales,  7  &  8  W.  3,  c.  38.     See  the  •  See  cases  cited  in  Litnbei^  v.  Mason, 

♦iuestion  whether  the  custtm  ever  pre-  Com   Rep.  4f»l. 

vailed  over  all    England    discussed   in  '7  Will.  4  &  1  Vict.  c.  26,  s.  9. 

^Villiam8  on  Executors,  2.     And  as  to  ^  lb.  s.  1.     As  to  codicils,  see  M.  L. 

the  custom  of  London,  see  Com.  Dig.  R.  P.  391. 
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Chap.  XZ. 


"  Foot  or 
end." 


Subscription 
by  witnesses. 


Alterations. 


What  may  be 
bequeathed. 


time,  and  such  witnesses  shall  attest  and  shall  subscribe  the  will 
in  the  presence  of  the  testator.  "^^ 

The  Wills  Act  Amendment  Act,  1852,-  in  order  to  explain  what 
is  meant  by  signature  "  at  the  foot  or  end  thereof  "  provides  that 
the  signature  is  sufiBcient  if  it  is  **  so  placed  at  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the  will,  that  it  shall 
be  apparent  on  the  face  of  the  will  that  the  testator  intended  to 
give  eflfect  by  such  his  signature  to  the  writing  signed  as  his  will;"^ 
the  Act  goes  on  to  enumerate  many  cases  of  such  signatures  which 
are  to  be  sufficient.*  No  signature,  however,  shall  give  effect  to 
anything  which  follows  after  it,  or  is  inserted  after  the  signature 
is  made.^ 

The  attesting  witnesses  must  **  subscribe  "  the  will,  but  this  does 
not  mean  that  they  must  write  their  names  underneath  the  will ; 
it  is  sufficient  if  they  have  written  their  names  upon  the  will  with 
the  intention  of  attesting  the  testator's  signature.^ 

Any  alteration  in  a  will  made  subsequent  to  its  execution  must 
be  executed  in  the  same  way  as  a  will ;  *  but  it  is  sufficient  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin  or  on  some  other  part  of  the  will  opposite  or 
near  to  the  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  the  alteration  and  written  at  the  end  or 
some  other  part  of  the  will.^  Alterations  not  duly  executed  may, 
however,  be  made  valid  by  a  codicil  confirming  the  will.' 

As  regards  personal  property,  the  Wills  Act,  1837,^  after 
repealing  the  former  statutes  relating  to  wills,  enacts  that  every 
person  may  by  his  will  (executed  as  above  mentioned)  dispose  of 
all  personal  estate  which  he  shall  be  entitled  to,  either  at  law  or 
in  equity,  at  the  time  of  his  death  and  which,  if  not  so  disposed 
of,  would  devolve  upon  his  executor  or  administrator ;  and  that 
the  power  thus  given  *'  shall  extend  to  all  contingent,  executor}', 
or  other  future  interests   in   any  personal  estate,  whether  the 


1  Wj/aU  V.  Bcrnj,  [1893]  P.  5  ;  Brown 
V.  Skirrow,  [1902]  P.  3. 

2  15  &  16  Vict.  c.  24. 

3  lb,  s.  1.  See  Margartf  v.  Hobinson, 
12  P.  D.  8  ;  i?c  Fuller,  [1892]  P.  377  ; 
Jioyle  V.  Harris,  [1895]  P.  163.  As  to 
nuncupative  or  informal  wills  of  soldiers 
or  sailors,  see  Wills  Act,  1837,  s.  11  ; 
and  28  &  29  Vict.  c.  72  ;  and  57  &  58 
Vict.  c.  60,  s.  177  ;  Gait  ward  v.  Knee, 


[1902]  P.  99  ;  i?c  Hiscock,  [1901]  P.  78. 
See  Theobald  on  Wills,  Ch.  vii.  ;  andaato 
attestation,  see  ib.  p.  30. 

*  15  &   16   Vict.   c.   24,   8.  1.     See 
Theobald  on  Wills,  p.  24. 

*  Roberts  v.  Phillips,  4  E.  &  B.  450; 
Re  Streatley,  [1891]  P.  172. 

«  Wills  Act,  1837,  S.21. 

7  Re  Heath,  [1892]  P.  258. 

8  Wills  Act,  1837,  ss.  2  and  3. 
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testator  may  or  may  not  be  ascertained  as  the  person  or  one  of  the    Chap.  ZX. 
persons  in  whom  the  same  respectively  may  become  vested/*  and  ~~ 
notwithstanding  that  he  may  become  entitled  to  the  property  or 
interests  subsequently  to  the  execution  of  his  will. 

Formerly  a  person  to  whom,  or  to  whose  wife  or  husband,  any  Gift  to 
benefit  was  given  by  the  will  was  considered  not  to  be  a  credible  ^tncS.^ 
witness  to  the  will ;  under  the  Wills  Act  *  such  a  person  is  a 
competent  witness  to  prove  the  execution  of  the  will,  but  the  gift 
is  void.*    A  creditor  or  executor  may  be  an  attesting  witness.- 

Before  the  Wills  Act,  a  boy  of  the  age  of  fourteen  and  a  girl  of  Infants, 
tbe  age  of  twelve  could  make  a  valid  will  of  personal  property ; 
but  that  Act  provides  that  no  will  made  by  a  person  under  the 
age  of  twenty-one  years  shall  be  valid.^ 

Every  will  is  now  construed,  with  reference  to  the  real  and  wm  speaks 
personal  estate  comprised  in  it,  to  speak  and  take  eflfect  as  if  it  to^^oi^rty 
had  been  executed  immediately  before  the  death  of  the  testator,  bequeathed, 
unless  a  contrary  intention  appears  by  the  will.*     This  provision 
has  reference  only  to  the  question  of  what  property  passes  by 
the  will;   it  does  not  mean  that  whatever  the  testator  says   in 
the  will  is  to  be  construed  as  if  the  will  were  made  on  the  day  of 
his  death.^ 

If  a  person  to  whom  any  personal  estate  is  bequeathed  dies  Lapse, 
before  the  testator,  the  bequest  fails  or  "  lapses,**  except  where 
the  legatee  is  a  child  or  other  issue  of  the  testator  and  leaves  issue 
living  at  the  testator's  death,  in  which  case  the  Wills  Act  provides* 
that  the  bequest  shall  take  effect  as  if  the  legatee  had  died  imme- 
diately after  the  death  of  the  testator  (unless  a  contrary  intention 
appears  by  the  will).  This  does  not,  however,  apply  where  the 
gift  is  to  children  or  other  issue  as  a  class,  even  if  it  happens  that 
the  class  consists  of  but  one  individual.*^  It  will  be  observed  that 
the  effect  of  this  section  is  to  make  the  property  bequeathed  part 


1  Wills  Act,  1837,  ss.  14,  15.  on  Wills,  17.     Formerly  a  will  did  not 

'  lb,  ss.  16,  17  ;  He  Pooley^  40  Ch.  D.  pass  land  acquired  by  the  testator  after 

1 ;  Thorpe  v.  Bestwick,  6  Q.  B.  D.  311.  the  date  of  the  will.     See  M.  L.  R.  P. 

3  lb,  s.  7  ;  see  M.  L.  R.  P.  as  to  in-  893  ;  Hawkins  on  Wills,  14. 

fonts,  and  as  to  wills  of  married  women,  5  per  Lindley,  L.  J.,  lU  Portal,  30  Ch. 

^/^..s.24.     ^,itTrlmlerY,Trbider\  p   55      ^e^  Bullock  y,  Bennett,  1  J)^  G, 

Ri.  695  ;   WagfAaff  v.  Wagstaff,  8  Eq  j^  ^  ^   283  ;  Hawkins  on  Wills,  18. 

229  ;  Re  Ord,  12  Ch.  D.  22  ;  Tie  Ru89cU,  ^  ^^^.„        '        ^ 

19  Ch.  D.  432.     As  f  the  general  per-  '  ^^  ^1^^<^*^'  1^37,  s.  33.    See  Theobald 

sonal  estate,  a  wUl  was  construed  in  the  ^^  Wi"«»  «8^  J  ^^V^'-  I^^^rod.  412. 

same  way  before  the  Act.     See  Hawkins  '*  Be  Harvey,  [1893]  1  Ch.  667. 
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Joint  tenancy 
— gifts  to  a 
class. 


Chap.  XX.  of  the  estate  of  the  original  legatee  and  not  to  give  it  to  the  issue 
of  the  legatee.^ 

If  there  be  a  bequest  to  several  persons  by  name  (as  "to  A.,  B., 
and  C.")>  or  b}'  a  general  description  of  them  as  a  class  (as  "the 
children  of  A."),  without  more,  they  take  jointly,  and  if  any  one 
of  them  dies  before  the  testator,  the  whole  gift  goes  to  those  who 
survive.^  But  if  there  be  any  words  importing  distinctness  or 
plurality  of  interest  among  them  (as  "equally,"  "between,"  or 
"  among  "  them,  or  if  the  "  share  "  of  any  one  is  spoken  of),  they 
take  as  tenants  in  common.*  If,  however,  the  gift  be  to  a  class, 
though  as  tenants  in  common,  the  result  is  that  the  whole  bequest 
is  taken  by  the  persons  who  form  the  class  when  the  gift  takes 
effect ;  thus,  if  a  testator  gives  1,OOOZ.  to  "the  children  of  A.  in 
equal  shares,"  this  is  construed  as  a  gift  to  those  children  of  A. 
who  shall  be  living  at  the  testator's  death,^  and  there  is  no  lapse 
by  reason  of  the  death  of  a  child  of  A.  before  the  testator,  for  such 
child  is  not  a  member  of  the  class  to  whom  the  gift  was  made. 

A  will  is  revoked  by  subsequent  marriage  (except  wills  made  in 
exercise  of  some  powers  of  appointment),^  or  by  another  will  or 
codicil  duly  executed,  or  by  a  writing  declaring  an  intention  to 
revoke  the  will  and  duly  executed  in  the  same  manner  as  a  will, 
or  by  burning,  tearing,  or  otherwise  destroying  the  will  with  the 
intention  of  revoking  it.* 

A  will  which  has  been  revoked  cannot  be  revived  except  by  re- 
execution  or  by  a  codicil  showing  an  intention  to  revive  it." 
When  a  will  which  has  been  partly  revoked,  and  has  been  after- 
wards wholly  revoked,  is  revived,  the  part  which  was  first  revoked 
is  not  revived  unless  such  an  intention  appears.® 

Formerly*  it  was  essential  in  a  will  of  personalty  to  appoint  an 
executor,  that  is,  "  one  appointed  by  a  man's  last  will  and  testa- 
ment to  have  the  disposing  and  administration  of  all  or  a  part  of  a 
man's  goods  and  chattels  and  to  perform  a  man's  last  will  and 
testament,  according  to  the  contents  thereof."  ^^  And  it  is  still 
usual  and  proper  to  appoint  an  executor  or  several  executors;  but 


Revocation. 


Revival  of 
revoked  will 


Executor. 


1  Johnson  v.  Johnsm^  3  Hare,  157  ;  64  P.  21.    See  M.  L.  R.  P.  402  «<  m;.  w  to 
R.  R.  252.  revocation. 

2  Hawkins  on  Wills,  111.  ;  /j  ^  22.    ife  CkUcoU,  [1897]  P.228. 
'^•Jg^-  »ife.  8.22.    Re  Hodgkin8m,[\m]?. 

*  Wills  Act,  1837, 8. 18.    Se  M.L.R.P.  ^^^• 

400,  402.  •  2  Bl.  603. 

«  lb.  8. 20.    CoMl  V.  micocks,  [1898]  "  Shep.  Touch.  400. 
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if  there  be  no  executor,  the  Court  appoints  an  '' administrator  "    Chap.  XX. 
with  the  will  annexed  {cum  testamento  annexo). 

A  testator  may  appoint  one  executor  or  several.  If  there  are  Several 
several  executors,  they  "  in  the  eye  of  the  law  are  but  as  one 
man  ";^  and  therefore  most  acts  done  by  or  to  any  one  of  them 
are  considered  as  done  by  or  to  all  of  them ;  for  instance,  payment 
of  a  debt  by  or  to  one  of  them  is  esteemed  payment  by  or  to  all ;  - 
and  so  one  may  make  a  sale  or  a  mortgage  or  pledge  ^  of  goods 
or  chattels  of  the  testator. 

An  executor  may  be  appointed  by  express  words,  or  by  implica-  Executor 
tion,  as  by  declaring  that  a  man  shall  have  certain  rights  which  Jhe^tenof  ^^ 
appertain  to  the  office  of  executor,  in  which  case  he  is  called  an 
"  executor  according  to  the  tenor."  *  The  appointment  may  be 
made  to  begin  either  at  the  testator's  death  or  at  a  future  time, 
which  may  be  certain,  as  five  years  after  the  testator's  death,  or 
when  the  executor  shall  come  of  age ;  or  uncertain,  as  on  the 
death  or  marriage  of  A. ;  ^  and  the  executorship  may  be  made  to 
last  for  a  limited  time  only.* 

The  appointment  of  an  executor  may  be  limited  in  point  of  Limited 
place,  or  restricted  to  goods  in  certain  places,^  or  limited  as  to  the  ^^^°  "  ^^' 
subject-matter,    i.e.,   to   goods   of  a  particular    nature.®      But, 
though  the  authority  of  the  executors  may  be  thus  divided,  still 
as  regards  creditors  they  are  all   entitled   to   act   as  executors 
generally. 

On  the  death  of  one  of  several  executors,  his  executor  is  not  Executor- 
executor  of  the  original  testator,  but  the  office  survives  to  the  s^^P  survives. 
remaining  executors  ;  and,  if  all  but  one  die,  or  if  a  sole  executor 
dies,  having  proved  the  will,®  his  executors,  if  he  has  appointed 

1  Shep.  Touch.  484.  M.  369  ;  Re  Bell,  4  P.  D.  85 ;  i2e  Lmh, 

3  lb.    Charlton  v.  Durltam,  4  Ch.  433.  13  P.  D.  20  ;  i2c  Levett,  16  P.  D.  22  ; 

Secus,  as  to  one  trustee,  though  he  be  Jte  Russell,  [1892]  P.  380;  Re  Wilkinson, 

also  an  executor,  Lee  v.  Sankey,  15  Eq.  ib.  227  ;  Rt  Way,   [1901]  P.  345  ;  Re 

204.  Cook,  [1902]  P.  114. 

^Per  Ld.  Thurlow,  C,  ScoU  v.  Tyler,  ,  gwinb.  Pt.   4,  s.   17,  pi.   1,  pi.  4  ; 

2  Dick.  712,  725 ;  M*Leod  v.  Drumtnond,  ^  Wms.  Exors.  Pt.  1,  Bk.  3,  ch.  3. 

14  Ves.  353 ;    17  Ves.   162 ;  11  R.  R.  «  a   •  v  m   ^       -.^     i   i      i>     i    . 

^^     T        r       rr          j  o  ir             na^  Swiub.  Pt  4,  8. 17,  pi.  1 ;  PeinlerUm 

41 ;  Jacoftnb  v.  Hartcood,  2  Ves.  sen.  267,  ^t.        p       «,.         *^ 

per  Strange,    M.R.  ;   Simpson  v.  OxU-  . 

teridae.   1  Madd.  616;  16    R.  R.   276 ;  ^  ^^^°-  ^^'  4,  ».  18  ;  Velho  v.  LeiU, 


Cole  v.  Miles,  10  Ha.  179,  post,  p.  376.  ^  Sw.  k  Tr.  466  ;  Re  Wallich,  ib.  423  ; 

*  Godolph.  Pt  2,  c.  6,  8.  2.     Bright'  ^'  ^'  ^^  ^'  ^'  ^^^ 

man  v.  Keighley,  Cro.  Eliz.  43  ;  1  Wms.  "  I>yer,  4  a  ;  Lynch  v.  Bellew,  3  Phill. 

Exora.  Pt   1,   Bk.  8,   ch.   2.     For  in-  424. 

stances,  see  Re  Punehard,  L.  R.  2  P.  &  »  Isted  v.  Stanley,  Dy.  372  a. 
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de  son  tort. 

Married 
woman 
executrix. 


Chap.  y>r.  an}',  become  the  executors  of  the  original  testator;  but  the 
~  ■  administrator  ^  of  an  executor  does  not  represent  the  original 

testator.  Formerly,  if  there  were  several  executors,  one  of  whom 
proved  and  the  rest  renounced  probate,  and  then  he  who  proTed 
died  in  the  lifetime  of  one  of  those  who  renounced,  no  interest  was 
transmitted  to  his  executor ;  ^  but  the  law  was  altered  b\'  the  Court 
of  Probate  Act,  1857,^  which  provides  that,  where  a  person 
renounces  probate,  his  rights  in  respect  of  the  executorship  shall 
wholly  cease,  and  the  representation  of  the  testator  shall  go  as  if 
he  had  not  been  appointed  executor. 

An  executor  de  son  tort  is  a  person  who,  not  being  executor  or 
administrator  of  the  deceased,  intermeddles  with  his  estate.* 

A  married  woman  might  at  common  law,  with  her  husband's 
consent,  be  an  executrix,  but  he  was  liable  for  her  acts  and 
defaults  in  the  administration  of  the  estate.  She  could,  however, 
without  his  assent  make  a  will  and  appoijit  an  executor  of  the 
property  of  which  she  was  executrix.  Under  the  Married 
Women's  Property  Act,  1882,^  a  married  woman  may  accept  the 
office  of  executrix  without  her  husband's  consent,  and  may  deal 
with  her  testator's  estate  as  if  she  were  Rfeme  sole.  Her  separate 
estate  will  be  liable  for  any  of  her  acts  or  defaults  as  executrix 
and  her  husband  will  not  be  responsible  for  them  iinless  he  has 
acted  or  intermeddled  in  the  administration. 

A  person  appointed  executor  may  renounce  probate,  i.e.,  decline 
to  act,  even  if  in  the  lifetime  of  the  testator  he  has  agreed  to 
act.**  But  the  Court  of  Probate^  may  cite  him  to  take  or  refuse* 
probate ;  and,  if  he  administer,  he  will  be  liable  to  a  penalty  of 
lOOJ.  and  lOZ.  per  cent,  duty  *  if  he  omit  to  take  probate  within 
six  months. 

If  an  executor  renounces  probate,  or,  having  survived  the 
testator,  dies  without  having  taken  probate,  or  fails  to  appear 
when  cited,  or  appears  and  refuses  to  act,  his  right  as  executor 


Renunciation 
of  probate. 


1  Post,  pp.  374,  376. 

s  Arnold  v.  Blcncowc,  1  Cox,  426. 

'  20  &  21  Vict.  c.  77.  s.  79. 

<  Stokes  V.  Porter,  Dy.  166  b  ;  Robhvi^ 
Case,  Noy,  69  ;  Read's  Case,  5  Rep.  33  b  ; 
Edwards  v.  Harben,  2  T.  R.  587  ;  1  R. 
R.  548  ;  Ali.'Oen.  v.  New  York  Co,, 
[1898]  1  a  B.  205  ;  [1899]  A.  C.  62. 

»  45  &  46  Vict.  c.  76,  ss.  18,  24.  See, 
as  to  the  consent  of  the  husband  in  cases 


before  the  Act,  Clerks  v.  Clerke,  6  P.  P. 
103. 

«  Per  Ld.  Redeadale,  Doyle  t.  Blake, 
2  Sch.  &  Lef.  289  ;  9  R.  R.  76  ;  and  per 
Best,  C.J.,  Douglas  v.  Forrest,  4  Bing. 
704 ;  29  R.  R.  695. 

«  20  &  21  Vict  c.  77,  8.  23.  See  21 
Hen.  8,  c.  5,  s.  8. 

®  The  refusal  must  be  by  act  in  Court ; 
Long  V.  Symes,  3  Hagg.  Ecc  776. 

«  65  Geo.  8,  c.  184,  s.  37. 
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wholly  ceases,  and  the  representation  of  the  testator  devolves  as    Chap.  SX 

if  he  had  not  been  appointed  executor ;  ^  though,  in  a  proper  case,  ' 

a  co-executor  who  has  renounced  may  be  allowed  by  the  Court 

to  retract  his  renunciation.^     It  follows  that  if  he  be  the  only 

person  appointed  executor,  the  case  is  the  same  as  if  no  executor 

was  appointed,  and  administration  cum  testamento  annexo  will  be 

granted  to  another.     If  an  executor  once  administers,  he  may 

be  compelled   to   prove   the  will.^     He  is   considered   to   have  Whenexe- 

administered  if  he  does  any  act  which  would,  if  he  had  not  been  prove. 

appointed  executor,  have  made  him  executor  de  son  tort;  or  if  he 

deals  with  the  goods  and  effects  of  the  testator  in  such  a  manner 

as  to  show  an  intention  of  taking  on  him  the  executorship ;  as, 

for  instance,  if  he  receives  or  releases  debts  due  to  the  testator, 

or  takes  and  converts  to  the  use  of  himself  or  others  the  goods 

of  the  testator.* 

Down  to  the  time  when  the  Court  of  Probate  Act  ^  passed.  Court  of 
wills  of  personalty  were  required  to  be  proved  in  the  court  of  the  ^^^*'*^- 
ordinary  •  of  the  place  where  the  testator  dwelt,  i.e.,  the  court  of 
the  bishop  of  the  diocese.'^  Some  few  places,  called  Peculiars,® 
were  exempt  from  the  jurisdiction  of  the  bishop,  and  had  an 
ordinary  of  their  own.  A  royal  peculiar  is  one  in  which  the 
jurisdiction  was  formerly  in  the  Pope,  and  was  vested  in  the 
Crown  by  25  Hen.  VIII.  c.  19.  If  the  deceased  had,  at  the  time 
of  his  death,  hona  iiotahiHa^  i.e.,  effects  of  the  value  of  5Z.  or 
upwards,^  in  a  diocese  or  peculiar  other  than  that  in  which  he 
died,  his  will  had  to  be  proved  in  the  "Prerogative"  Court  of  the 
Archbishop  of  the  Province  of  Canterbury  or  York,  as  the  case 
might  be.^^     If  he  had  goods  in  both  provinces  it  was  necessary 

*  20  4  21  Vict.  c.  77,  b,  79  ;  He  Jieid,  ing  to  the  See  become  peculiars  of  that 
[1896]  P.  129 ;  21  &  22  Viet.  c.  95,  See.  In  some  cases  the  Courts  Baron  of 
8.  16.  Manors  had  jurisdiction  as  to  probates. 

!  ^  ^T-y^^^J  ^-  ?  ™        o.n  •  8««  th«  93'd  canon  of  1603,  which 

*  Oray,brooky  ^'».  1  "ow.  280  « ;  ^„^^  ^^^  Ecclesiasticl  Court  ;  if^  r. 
^mfoe.(7a«,9Eep.86b  iTor*.  2  Atk.  157.     Bat  this  canon  was, 

*  See  the  cases  in  the  Year  Books  ,         j    »      ^         c^r.       •  x-       t 
collected,  1  Roll.  Ab.  917.  ^'^T/  ^'^^'^^!^  f  *^f  ^!^i!^"«  ^*^  ' 

*  20  k  21  Vict  c.  77.  MtddleUm  v.  Cro/ts,  2  Atk.  668. 

•The  "ordinary**  is   "a  bishop  or  *"  4th  Instit.   835.     See,    as  to   the 

any  other  that  hath  ordinary  jurisdiction  locality  of  choses  in  action  for  purposes 

in  causes  ecclesiastical  '* ;  Co.  Litt.  96  a.  of  probate  jurisdiction,  AU,-Gen,  v.  Bou* 

'  2nd  Instit.   398.      See  Marriot  v.  wens,  4  M.  &W.  191;  61  R.   R.   517; 

Marriot,  1  Stra.  666.  Sudeley  v.  AU,-Gen,,   [1896]  1   Q.   B. 

"  It  is  an  ancient  privilege  of  the  See  354  ;  [1897]  A.  C.  11 ;  ife  SmytJi,  [1898] 

of  Canterbury  that  any  manors  belong-  1  Ch.  89. 

O.P.P.  24 


Digitized  by  LjOOQIC 


370 


THE   MODERN    LAW   OF    PERSONAL    PROPERTY. 


Chap.  XX. 


Probate 
of  will — 
evidence. 


Executor's 
title  by  will, 
not  probate. 


to  take  out  probate  in  each  province.  By  the  Court  of  Probate 
Act,  1857/  all  jurisdiction  as  to  granting  probate  of  wills  and 
letters  of  administration  of  the  eflfects  of  deceased  persons  was 
vested  in  Her  Majesty  to  be  exercised  in  the  Court  of  Probate. 
The  jurisdiction  of  this  Court  was  transferred  to  the  High  Court 
of  Justice  by  the  Supreme  Court  of  Judicature  Act,  1873,^ 
and  was  assigned  to  the  Probate,  Divorce,  and  Admiralty 
Division.^ 

If  an  executor  has  occasion  to  assert  his  right  as  executor  in 
any  Court  he  must  show  that  he  has  proved  the  will,  which  he 
does  by  producing  a  copy  of  it  (called  the  probate)  under  the 
seal  of  the  Court  in  which  it  was  proved.  The  probate,  or  (if 
no  executor  is  appointed  or  his  appointment  fails)  letters  of 
administration,  with  the  will  annexed,  are  the  proper  legal  evi- 
dence of  the  will  in  any  question  relating  to  pereonalty.*  The 
original  will  is  deposited  in  the  custody  of  the  Court.'  The  will 
of  a  person  dying  before  the  commencement  of  the  Land  Transfer 
Act,  1897  (1st  Jan.,  1898),*  so  far  as  it  deals  with  real 
property,  does  not  require  probate,  and  the  will  itself  is  the 
proper  evidence  of  a  devise  of  real  property,^  though  by  the 
Court  of  Probate  Act,  1857,  it  may,  subject  to  certain  conditions, 
be  proved  b}'  the  probate  copy ;  ®  but,  in  the  case  of  the  will  of  a 
person  dying  after  the  commencement  of  that  Act,  it  would  seem 
that  probate  will  always  be  necessary  and  will  be  the  proper 
evidence  of  a  devise.® 

In  order  to  construe  a  will,  however,  the  Court  may  look  at  the 
original  will  as  well  as  the  probate  cop3%^'* 

But  the  will,  not  the  probate,  gives  authority  to  the  executor; 
the  goods  of  the  testator  vest  in  him  from  the  testator's  death,^ 
and  the  probate  is  said  to  relate  back  to  the  death.^*  Before 
probate  the  executor  may  do  any  acts  incident   to   his  oflSce, 


»  20  &  21  Vict.  c.  77. 

2  36  &  37  Vict.  c.  66,  a.  16. 

«  lb.  s.  34. 

*  Rex  V.  Nctficrseal,  4  T.  R.  260  ; 
Whicker  v.  H%ime,  7  H.  L.  C.  124.  See 
Dan.  Ch.  Pr.  Ch.  XII.,  s.  2  (2) ;  Pinney 
V.  Pinney,  8  B.  &  C.  335  ;  32  R,  R.  400. 

»  20  &  21  Vict.  c.  77,  s.  66. 

•  60  A:  61  Vict.  c.  65,  8.  1. 

'  6  Cniise,  Dig.  p.  6,  pi.  10  ;  M.  L. 
R.  P.  414,  418. 


8  20  &  21  Vict.  c.  77,  ss.  62,  64.  See 
Barraclough  v.  Greenhaugh,  L.  R.  2  Q.  B. 
612. 

•  Ss.  1—3. 

»o  Be  Harrison,  30  Ch.  D.  390. 

"  Hensloe's  Case,  9  Rep.  88  a  ;  Orays- 
brook  V.  Fox,  1  Plow.  281 ;  Smitk  t. 
Milles,  1  T.  R.  480 ;  WoolUy  v.  Clark, 
6  B.  &  Aid.  744  ;  24  R.  R.  546 ;  New 
York  Co,  V.  AtL'Oen.,  [1899]  A.  C.  61 

"  Jngle  v.  Richards,  28  Be»y.  366. 
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except  some  which  relate  to  actions,^  and  the  acts  so  done  are  Chap.  XX. 
good  even  where  he  dies  without  proving  the  will,  if  probate  or  ' 
letters  of  administration  cum  testamento  annexo  are  ultimately 
granted.^  As  a  general  rule,  if  an  executor  sues  in  his  represen- 
tative character,^  or  relies  on  his  right  to  possess  as  executor,  he 
must  prove  that  he  is  executor  by  production  of  the  probate  at 
the  hearing  or  earlier.  Of  course,  if  the  executor  has  obtained 
possession  of  the  goods,  he  may  maintain  an  action  (formerly 
trespass  or  trover)  in  respect  of  the  injury  done  to  his  possession* 
without  proving  that  he  is  executor. 

It  must,  however,  be  noted  that  an  executor  may  before  probate  powers  and 
maintain  an  action  of  any  nature,  provided  he  obtains  probate  fore  probate! 
before  it  is  necessary  to  produce  it ;  ^  for,  as  above  stated,  the 
probate  relates  back  to  the  death  of  the  testator. 

An  executar  named  in  a  will  can  be  sued  as  such  if  he  has 
either  administered,  that  is,  intermeddled  with  the  estate,  or  has 
proved  the  will  by  obtaining  probate,  but  not  otherwise.*  While 
the  validity  of  a  will  is  being  disputed,  an  administrator  appointed 
pendente  lite  can  be  sued  by  a  creditor.^ 

Although   probate  granted   in  England  does  not  enable  the  Assets  in 
executor  to  sue  in  the  colonies  or  in  a  foreign  country,  yet  it  is  countries. 
suflScient  evidence  of  his  being  executor  to  enable  him  to  sue  in 
an  English  Court  in  respect  of  movable  personal  property  of  the 
deceased  wherever  situated.® 

The  law  of  the  place  where  a  man  is  domiciled  ^  at  the  time  Domicile, 
of  his  death  regulates  the  form  of  execution  of  his  will,  so  far  as 
regards  movable  personal  propert}^  and  every  circumstance  on 
which  its  validity  may  depend. ^° 

Where  a  man  dies  domiciled  abroad,  leaving  a  will  by  which  he 

^  Wankford  v.  WanJcford,  1  Solk.  299  ;  Blewitt,  1  Younge,  641  ;  Mohamidu  v. 

Co.  Litt  292  b  ;  Middletoii's  Case,  5  Rep.  PUcliey,  [1894]  A.  C.  437. 

28  b  ;   Wills  y.  Rich,  2  Atk.  285.  7  ^  ^^^,^^^  ^897]  1  Ch.  866. 

2  Brazier  v.  ffiuisoUy  8  Sim.  67  ;  42 

R.  R.  106  ;  Dy.  367  a  ;  Rex  v.  Stone,  6  ^^^^  ^-  ^^*^'  ^  Q'  ^'  ^^3. 

T.  R.  296  ;  FeiUon  v.  Clegg,  9  Ex.  680 ;  ®  ^«^^>  P-  ^  J  Po^^>  P-  389. 

Johnsofi  V.  Warwick,  17  C.  B.  616.  ^^  Westlake,  Internal.  Law,  3rd  ed., 

'   Webb  V.  Adkiiis,  14  C.  B.  401.  103  ;    ffare   v.    Naswyth,   2   Add.    25  ; 

*  See  Pinney  v.  Finney,  8  B.  &  C.  335  ;  Laneuville  v.  Anderson,  2  Sw.  &  Tr.  24  ; 
32  R.  R.  400;  and  an U,  p.  18.  Re   Cosnahan,   L.  R.    1   P.  &  M.  183  ; 

*  Wills  V.  Rich,  2  Atk.  285  ;  1  Roll.  MUler  v.  James,  3  i*.  4  ;  Enohin  v. 
Ab.  917.  Wylie,  10  H.  L.  C.  1  ;  Pepin  v.  Bruyere, 

«  Plow.  280  ;  Douglas  v.  Fcrrrest,  4  [1902]  1  Ch.  24  ;  Re  Johnson,  [1903] 
Biug.  704  ;    29  R.  R.  695  ;    BlewUt  v.       1  Ch.  821. 

24  (2) 
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Chap.  XX.  appoints  executors,  which  will  has  been  proved  by  them  in  the 
proper  Court  of  the  country  in  which  the  testator  died  domiciled, 
the  Court  in  this  country  will  give  to  them  ancillary  probate  of  a 
duly  authenticated  copy  to  enable  them  to  obtain  that  part  of  the 
personal  estate  which  is  situated  here  without  requiring  further 
evidence  of  the  validity  of  the  will ;  ^  for  probate  or  letters  of 
administration  prove  title  only  as  to  personal  estate  within  the 
jurisdiction  of  the  Court  by  which  the  probate  or  letters  of 
administration  are  granted.^  Scotch  and  Irish  probates  may 
be  sealed  by  the  English  Court,  and  when  so  sealed  have  the 
same  effect  as  if  probate  or  administration  had  been  granted  in 
England.^ 

By  the  Colonial  Probates  Act,  1892,*  an  Order  in  Council  may 
direct  that  probate  or  letters  of  administration  granted  by  a  Court 


Colonial 
probateg. 


Lord  Kings- 
down's  Act. 


Court  in  a   foreign 
copy  thereof  being 


in  a  British  possession,^  or  by  a  British 
country,**  may,  on  being  produced  and  a 
deposited  with  the  Probate  Division,  be  sealed  with  the  seal  of 
the  Court,  and  thereupon  shall  have  the  like  effect  as  if  granted 
by  the  High  Court.  The  Act  contains  provisions  for  seciuing 
the  payment  of  probate  duty  in  respect  of  that  part  of  the  estate 
which  is  subject  to  duty  in  the  United  Kingdom,  and  for  payment 
of  debts  due  to  creditors  in  the  United  Kingdom. 

By  an  Act  commonly  known  as  Lord  Kingsdown's  Act,^  a  will 
is  not  to  be  revoked,  nor  the  construction  of  it  altered  by  any 
subsequent  change  of  domicile  of  the  testator. 

By  the  same  Act®  every  will  made  out  of  the  United  Kingdom 
by  a  British  subject,®  whatever  be  his  domicile  at  the  time  of 
making  it  or  at  his  death,  shall,  as  regards  personal  estate,  be 
held  to  be  well  executed  for  the  purpose  of  being  admitted  to 
probate,  if  made  according  to  the  forms  required  by  the  law  of 
the  place  where  it  was  made,  or  by  the  law  of  the  place  where  the 


*  Per  Weatbury,  C,  Enohin  v.  Wylie, 
10  H.  L.  C.  14. 

2  Foote,  Private  International  Jurisp., 
269 ;  lU  Vallame,  24  Cli.  D.  177  ;  AU.- 
Gen.  V.  Bouwens,  4  M.  &  W.  193  ;  51  R. 
R.  617. 

»  As  to  Scotland,  21  &  22  Vict.  c.  66, 
8.  12,  as  amended  by  39  &  40  Vict.  c.  70, 
88.  41,  44  ;  as  to  Ireland,  20  k  21  Vict, 
c.  79,  8.  96. 

*  55  Vict.  c.  6. 


«  lb.  8.  2.    See  He  Smith,  (1904)  P. 
114. 
•  lb.  8.  3. 

7  24  &  25  Vict.  c.  114,  s.  8.  The  Act 
does  not  apply  to  the  wills  of  aliens ; 
Be  Von  Btiseck,  6  P.  D.  211 ;  Bloxam  v. 
Favre,  9  P.  D.  180. 

8  24  &  25  Vict.  c.  114,  s.  1. 

>  This  includes  a  naturalized  subject  ; 
Be  Oally,  1  P.  D.  488  ;  Re  Lacraix,  2 
P.  D.  94. 
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testator  was  domiciled  at  the  time  of  making  it,  or  by  the  law  Chap.  XX. 
then  in  force  in  that  part  of  His  Majesty's  dominions  where  he 
had  his  domicile  of  origin ;  and  there  is  a  similar  provision  ^  as 
to  wills  made  within  the  United  Kingdom  by  a  British  subject 
according  to  the  forms  required  by  the  law  of  that  part  of  the 
United  Kingdom  where  the  will  is  made. 

A  will,  though  it  may  be  valid  under  the  provisions  of  Lord  Exercise  of 
Kingdown's  Act,^  cannot  operate  as  the  exercise  of  a  power  of  ^pohitment. 
appointment  by  will  unless  it  is  executed  in  accordance  with  the 
provisions  of  the  Wills  Act,  1837.^ 

The  former  practice  of  the  Probate  Court  was  to  grant  probate  Married 
of  the  will  of  a  married  woman  to  the  executors  in  respect  of  such  ^*^°^®°' 
personal  estate  as  she  had  power  to  dispose  of  by  will,  and  to 
grant  letters  of  administration  cceterorum  to  the  husband ;  but  the 
present  practice  is  to  grant  probate  or  administration  cum  testamento 
annexe  in  ordinary  form  without  any  limitation  or  exception.* 

Since  the  Married  Women's  Property  Act,  1893,^  the  will  of  a 
married  woman  made  during  coverture  need  not  be  re-executed 
or  re-published  after  determination  of  the  coverture,  whether  it 
was  made  before  or  after  the  passing  of  that  Act.**  It  takes  effect 
as  if  it  had  been  made  immediately  before  her  death.^ 

In  ancient  times  when  a  man  died  intestate  the  King,  as  parens  intestacy. 
patria,  used  by  his  ministers  to  seize  his  goods  to  the  intent  that 
they  should  be  preserved  and  disposed  of  for  the  burial  of  the 
deceased,  the  payment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and,  if  not,  those  of  his  blood.®  After- 
wards this  jurisdiction  was  transferred  to  the  ordinary ,•  except  in 
some  places  where  it  was  vested  in  the  lord  of  the  manor.  The 
ordinary  was  rendered  liable  by  the  Statute  of  Westminster  the 
Second  ^^  to  pay  the  debts  of  the  intestate  in  the  same  manner  that 
executors  would  be  bound  if  he  had  left  a  will.  By  31  Ed.  III. 
Stat.  1,  c.  11,  in  case  of  a  man  dying  intestate,  the  ordinary  was 

1  *24  &  25  Vict.  c.  114,  s.  2.  previous  law,  see  Bilkc  v.  Moprr,  45  Ch. 

^  lb.  as.  1,  2.  D.  632  ;  He  Price,  28  Ch.  D.  709. 

»  1  Vict.  c.  26,  8s.  9,  10.     Jie  Kirican,  6  ^  f^yUg^  |-i895]  2  Ch.  116. 

25  Ch.  D.  373  ;    Hummel  v.  Hummel,  -  i  v  f        on       oi 

[1898]  1  Ch.  642.    See  He  Huher,  [1896]  ^   „^ '  ,    ,°-  ^^'  ^'  ^^*'       ^^  ^ 

p  209  Ilensloes  Case,  9  Kep.  38  D. 

'  Per  Cotton,  L.J.,  SmaH  v.  TraiUer,  *  -4;t/e,    p.    869,   n.  6  ;  Graijsbrook  v. 

43  Ch.  D.  587,  591 ;  Re  Atkinsati,  [1899]  ^^r,  1  Plow.  277  ;  Marriot  v.  Marriot, 

2  Ch.  1.     But  see  Jte  Leman,  [1898]  Gilb.  203. 

P.  21.S.  **»  13  Ed.  1,  c.  19.    See  Snelliiig'sCase, 

*  56  &  57  Vict.  c.  63,  s.  3.     For  the  5  Rep.  82  b. 
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trators. 


Chap.  XX.  directed  to  "  depute  the  next  and  most  lawful  friends  of  the  dead 
person  intestate  to  administer  his  goods,"  who  were  to  have  the 
powers  of  and  to  be  accountable  as  executors.^ 

These  "lawful  friends  *'  were  called  ''administrators."  They 
were  officers  of  the  ordinaiy,  and  their  power  was  derived  solely 
from  him  by  means  of  **  letters  of  administration."  The  rules 
for  determining  the  ordinary  having  jurisdiction  to  grant  letters 
of  administration  were  the  same  as  in  the  case  of  probate.^  The 
jurisdiction  of  the  ordinaries  exercised  through  the  proper  Courts, 
and  of  all  other  Courts,  was  vested  in  the  Court  of  Probate  by 
the  Probate  Act,  1857.*  The  jurisdiction  of  this  Court  is  now 
exercised  by  the  Probate,  Divorce,  and  Admiralty  Division  of 
the  High  Court  of  Justice.*  Until  letters  of  administration  the 
personal  estate  vests  in  the  judge  of  the  Court  in  the  same  manner 
as  it  formerly  vested  in  the  ordinary.^ 

By  21  Ken.  VIII.  c.  5,  s.  3,  administration  is  to  be  granted 
"  to  the  widow  of  the  deceased  or  to  the  next  of  kin  or  to  both  as 
by  the  discretion  of  the  ordinary  shall  be  thought  good  "  ;  and  the 
ordinary  may  grant  administration  to  one  or  more  making  request 
out  of  divers  next  of  kin. 

A  husband  has  the  exclusive  right  of  taking  out  administration 
to  his  wife.**  The  right  was  confirmed  by  the  Statute  of  Frauds,^ 
which  provides  that  the  Statute  of  Distributions®  shall  not 
**  extend  to  the  estates  of  fevies  coverts  that  shall  die  intestate, 
but  that  their  husbands  may  demand  and  have  administration 
of  their  rights,  credits,  and  other  personal  estates  and  enjoy  the 
same  as  they  might  have  done  before  the  making  of  the  said 
Act." 

The  husband  takes  subject  to  satisfaction  of  any  liabilities  of 
the  wife  enforceable  against  the  property.®  If  the  husband  die 
without  taking  out  administration,  the  next  of  kin  of  the  wife 
may  obtain  a  grant  of  letters  of  administration,  but  will  hold  the 
beneficial  interest  for  the  personal  representative  of  the  husband.^^ 
Next  of  kin.  1'^®  "next  and  most  lawful  friends,"  and  **the  next  of  kin," 


Who  are 
entitled  to 
letters  of  ad- 
ministration, 


Husband. 


^  See  as  to  these  statutes,  per  Lush, 
L.J.,  Be  Goodman,  17  Ch.  D.  276. 
3  AnU,  p.  369. 
»  20  *  21  Vict.  c.  77. 
^  Ante,  p.  370. 
'^  21  &  22  Vict.  c.  95,  s.  19. 
•  Humphrey  v.  Bullen,  1  Atk.  459 ; 


Sands'  Case,  3  Salk.  22 ;  Johns  r.  Bow* 
Cro.  Car.  106. 

7  29  Car.  2,  c.  3,  s.  25. 

«  22  &  23  Car.  2,  c.  10. 

»  Smart  v.  Tranter,  48  Ch.  D.  593, 
598  ;  Surman  v.  Wharton,  [1891]  1  Q. 
B.  491. 

^^  Smart  v.  Tranter,  sup. 
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entitled  to  a  gi*ant  of  administration  under  tbe  statutes  are  defined    Chap.  XX. 
by  Coke^  to  be  the  next  of  blood  who  are  not  attainted  of  treason 
felony  or  have  any  other  lawful  disability ;  but  at  the  present  day 
as  a  general  rule  the  right  to  take  out  administration  to  the  effects 
of  an  intestate  follows  the  right  to  the  property.* 

If  none  of  the  next  of   kin  will  take  out  administration,  a  Grant  to 
creditor  may  do  so/  because  he  cannot  be  paid  his  debt  until 
there  is  a  representative  of  the  deceased.* 

The  Court  has  a  wide  discretion  as  to  the  grant  of  administra-  Discretion  of 
tion,  and  is  not  boimd  to  make  the  grant  to  the  person  who  for-     ^ 
merly  would  have  been  entitled  to  such  grant.* 

In  some  cases,  instead  of  administration  being  granted  generally  Limited  ad- 
of  the  whole  estate  of  the  deceased,  it  is  granted  for  a  limited  time, 
or  for  a  limited  purpose,  or  in  respect  of  a  part  of  the  estate  only. 
If  the  sole  executor  or  next  of  kin  is  an  infant,  administration  is 
granted  to  some  other  person  to  continue  during  the  minority,  and 
this  is  called  administration  durante  minore  atate.     If  the  solo  Duraraemi- 
executor  or  next  of  kin  is  out  of  the  realm  at  the  time  of  the  ^*^*  ^ 
decease,  administration  durante  absentia  may  be  granted  to  another  Durante 
to  continue  until  the  return  of  the  executor  or  next  of  kin.     If  **  *    ^  ' 
litigation  is  pending  as  to  the  right  to  probate  or  administration, 
a  grant  of  administration  pendente  lite  may  be  granted  to  continue  Pendente  lite. 
until  the  litigation  is  determined.     If  there  is  no  executor  of  a 
will,  or  none  who  will  prove,  the  Court  will  grant  administration 
cum  testamento  annexo,  that  is,  with  the  will  annexed.     If  an  Cumtegta- 
executor  or  administrator  dies  without  having  fully  administered  '"^  ^  «»««a?o. 
the  estate,  and,  in  the  case  of  an  executor,  there  is  no  executor 
of  such  executor,  an  administrator  will  be  appointed  de  bonis  non  De  bonis  mm. 
administratis,   that   is,  to   complete   the   administration   of  the 
estate.* 

A  person  entitled  to  take  out  administration  cannot,  as  a  general  Administer- 
rule,  act  before  letters  of  administration  are  granted  to  him,  for    °^    ®^ 
he  derives  his  authority  solely  from  the  Court  f  but,  as  soon  as 
administration  is  granted,  the  power  of  the  administrator  is  equal 
to  the  power  of  an  executor.® 

^  Hendoe's  Case,  9  Rep.  89  b.  *  See,    as  to  limited  administration, 

'  Per  Sir  J.  Nicholl,  He  Gill,  1  Hagg.  Williams  on  Executors,  pp.  399—461. 

Ecc.  342.  7   Wankford  v.  ffank/ord,  1  Salk.  301 ; 

"  2  Blackstone,  505.  Woolley  v.  Clark,  5  B.  &  Aid.  744 ;  25 

*  EliM  V.  Da  Costa,  1  Phill.  177.  R.  R.  546. 

*  20  &  21  Vict.  c.  77,  s.  73.  •  Shep.  Touch.  474. 
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Chap.  XX. 

What  are 
assets. 


"  All  those  goods  and  chattels,  actions  and  commodities,  which  were 
the  deceased's  in  right  of  action  or  possession  as  his  own,  and  so  con- 
tinued to  the  time  of  his  death,  and  which  after  his  death  the  executor 
or  administrator  doth  get  into  his  hands  as  duly  belonging  to  him  in 
the  right  of  his  executorship  and  administration,  and  all  such  things  as 
do  come  to  the  executor  and  administrator  in  lien  or  by  reason  of  that, 
and  nothing  else,  shall  be  said  to  be  assets  in  the  hands  of  the  executor 
or  administrator  to  make  him  chargeable  to  a  creditor  or  legatee."^ 


Legal  and 

equitable 

assets. 


Appointed 
property. 


Power  of 
executor  or 
administrator 


The  assets  of  a  deceased  person  are  either  legal  or  equitable. 

This  distinction  "  refers  to  the  remedies  of  the  creditor  and  not 
to  the  nature  of  the  property ;  and  whatever  assets  the  Court  of 
law  would,  in  a  creditor's  action,  charge  the  executor  with,  must 
be  regarded  as  legal  assets,  that  is  to  say,  every  item  of  property 
which  the  executor  has  a  right  to  recover  or  which  vests  in  him 
merely  virtute  officii.**  *  This  distinction  has  now  lost  much  of  its 
importance,  but  is  still  operative  in  some  cases,  e.g.,  with  respect 
to  an  executor's  or  administrator's  right  of  retainer.^ 

It  need  hardly  be  said  that  property  of  which  the  deceased  was 
only  a  trustee,*  or  which  he  was  bound  to  apply  for  a  particular 
purpose,^  is  not  assets  in  the  hands  of  his  executor  or  adminis- 
trator. In  some  cases  property  will  be  assets  in  the  hands  of  the 
executor  or  administrator,  though  it  never  belonged  to  the  testator, 
as  where  he  renews*  or  accepts  a  lease,  or  receives  property  pursuant 
to  an  agreement  entered  into  by  the  deceased.  Property  which 
owing  to  its  nature  is  incapable  of  being  sold  is  not  assets  ;  as,  for 
instance,  a  next  presentation  purchased  by  the  deceased,  if  the 
church  becomes  void  before  he  presents.^ 

Where  a  testator  by  his  will  exercises  a  general  power  of 
appointment  over  property,  the  property  appointed  becomes  part 
of  his  assets.® 

The  executor  or  administrator  has  an  absolute  right  to  sell  or 
mortgage®  the  personal  assets  of  the  testator  or  intestate,  and  they 


1  Shep.  Touch.  496. 

*  Cook  V.  Oregson,  8  Drew.  649,  per 
Kindersley,  V.-C.  See  Williams  on 
Executors,  1 546  et  seq, 

»  Thompson  v.  BeniieU,  6  Ch.  D.  739. 
Poet,  p.  378. 

*  Parker  v.  Baylis,  2  Bos.  &  P.  73  ; 
Leering  v.  Torringlon,  1  Salk.  79. 

*  Hassall  y.  Smilhers,  12  Ves.  119. 

*  Jamee  v.  Dean,  11  Ves.  392  ;  8  R.  R. 


178  ;  Jtandall  v.  Hussell,  3  Mer.  190 ; 
17  R.  R.  66. 

7  Per  Ld.  Tenterden,  C.J. ,  Rennell  v. 
Lincoln,  7  B.  &  C.  195  ;  36  R,  R.  189 ; 
Williams  on  Executors,  p.  1637. 

*  Thompson  v.  Tovme,  2  Vem.  319. 

»  3fead  V.  Orrery,  3  Atk.  239 ;  ScUt 
V.  TyUr,  2  Dick.  725  ;  M^Leod  v.  jyrum- 
mond,  17  Ves.  154;  11  R  R.  41; 
Thome  V.  Thome,  [1893]  3  Ch.  193; 
ante,  p.  367. 
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cannot  be  claimed  by  creditors  or  legatees  as  against  the  purchasers    Chap.  XX. 
or  mortgagees.     If  it  were  otherwise  no  one  would  deal  with  a  I     ~ 
personal  representative  :  he  must  sell  in  order  to  do  his  duty,  and  mortgage, 
no  one  would  buy  if  he  were  liable  to  account.^     An  executor  may 
even  dispose  of  a  chattel  specifically  bequeathed,^  so  long  as  he 
has  not  assented  to  the  bequest.* 

The  executor  or  administrator  has  only  to  account  for  the  assets  Assets  lost, 
that  come  to  his  hands,*  and,  if  they  come  into  his  possession  but 
are  afterwards  lost,  he  cannot  be  charged  unless  there  be  some 
wilful  default  on  his  part.  He  is  in  the  position  of  a  gratuitous 
bailee ;  ^  and  he  is  not  to  be  charged  with  the  debts  due  to  the 
deceased  till  he  has  received  them. 

A  **  deiastavity**  or  waste,  in  an  executor  or  administrator  is  Devastavit, 
where  he  misapplies  the  assets,  as  by  paying  legacies  before  debts, 
or  a  debt  of  lower  degree  before  one  of  higher  degree,^  or  a  debt 
which  is  unenforceable  by  reason  of  the  Statute  of  Frauds.^  The 
executor  is  personally  liable  for  any  devastavit,  but  only  as  for  a 
simple  contract  debt,  which  may  be  barred  by  the  Statute  of 
Limitations.®  If  he  has  acted  honestly  and  reasonably,  he  may 
now  be  relieved  from  personal  liability  by  order  of  the  Court.® 

It  is  the  duty  of  the  executor  or  administrator  to  pay  out  of  the  Assets— how 
assets  in  the  first  place  the  reasonable  expenses  of  the  funeral.^^  minte^ed 
If  he  gives  orders  for  the  funeral,  or  adopts  the  acts  of  another 
who  has  given  such  orders,  he  h^coxties  personally  liable  for  thera.^^ 
Secondly,  he  may  retain  the  costs  of  obtaining  probate  or  letters 
of  administration,  and  other  costs  of  administering  the  estate.^^ 

1  Whalt  V.  Booth,  4  T.  R.  625  (w) ;  2  Re  Marsden,  26  Ch.  D.  783  ;  Re  HyaXt, 

R.  R.  483  (n)  ;  ScoU  v.  Tyhr,  2  Dick.  38  Ch.  D.  609. 

725  ;  FajKf  v.   Rigden,    5   Ch.   668,  per  »  Judicial  Trustoes  Act,  1896  (59  k  60 

Ld.  Hatherley,  C.     It  need   hardly  he  Vict.  c.  35),  ss.  2,  3.     Re  Kay,  [1897]  2 

said  that  au  executor  cannot  purchase  Ch.  518  ;  Re  Be  Clifford,  [1900]  2  Ch. 

from  himself;   Hall  v.  HaUet,  1   Cox,  707. 

134 ;  1  R.  R.  3.  ^^  Stacpoole  v.  Stacjpode,  4  Dow,  227  ; 

'  Ewer  V.  Corbet,  2  P.  Wms.  149.  Aiuni.,  Comb.  342;  Rex  v.  Wade,  5  Pri. 

»  Ld.  St.  Leonards,  2  V.  &  P.  56.  ^^1  ;  19  K.  R.  664  ;  per  Jessel.   M.R.. 

4  T>    _n    /^        c  T>       ooi       T    1-  Sharp  V.    Litsh,    10   Ch.    D.    472;    Re 

*  Read^s  Case,  5  Rep.  33  b  ;  Jenkins  v.  ,,.  i/       oo  ni.  V^   r-c 
D7     1    fl  ^t    1    101  M'Afyn,  33  Ch.  D.  5/5. 

Plombe,  6  Mod.  181.  «   1  •  uj-j         o    a     u  v    o»n 

*  "  Br  ice  V.    Wilson,  8  A.   k  E.   349 

*  Job  V.  Job,   6  Ch.   D.   562.     Ante,       ^    (^^ .  ^^^  ^     Walrmd.  3  B.  N.  C. 

P-  ^-  841  ;  43  R.  K.  815. 

*  See  Wms.   Exors.   Pt.   IV.,  Bk.  2,  w  Loonies  v.    Stotlurd,    1   Sim.  k  S. 
ch.  2,  8.  2 ;  Shep.  Touch.  485.                       461  ;  24  R.  R.  209  ;  Sanderson  v.  Stod- 

'  ReRownsoH,  29  Ch.  D.  358.  dart,  32  Beav.  155  ;  Tanner  v.  Dancey, 

^  Ante,  p.  340.     See  Thoi-ne  v.  Kerr,       9  Beav.  339.     See  Brou?n  v.  Burdett,  40 
2  K.  &  J.  54 ;  i?e  QaU,  22  Ch.  D.  820  ;      Ch.  D.  244. 
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Insolvent 
estate. 


Chap.  XX.  Thirdly,  he  must  pay  the  debts  of  the  deceased  according  to  their 
priority  ;  ix,,  first,  debts  due  to  the  Crown  by  record  or  specialty;^ 
secondly,  certain  debts  to  which  priority  is  given  by  statute  ;' 
thirdly,  debts  of  record  other  than  Crown  debts;  ^fourthly,  specialty 
and  simple  contract  debts.* 

But,  in  the  administration  by  the  Court  of  the  assets  of  a 
deceased  person  whose  estate  is  insufficient  for  payment  of  his 
debts  and  liabilities,  including  the  costs  of  administration,^  the 
same  rules  are  to  prevail  as  if  it  were  being  distributed  in  bank- 
ruptcy.®  In  such  a  case  priority  in  respect  of  rates  and  wages  is 
given  by  the  Preferential  Payments  in  Bankruptcy  Act,  1888.^ 

The  executor  or  administrator  may,  among  creditors  of  equal 
degree,  pay  one  in  preference  to  another ;  ®  and  may  properly  pay 
one  creditor  in  full  even  after  the  commencement  of  an  action  by 
a  creditor  for  administration  of  the  estate,®  though  not  after  a 
decree  for  administration  or  the  appointment  of  a  receiver .^^  They 
may  pay  creditors  of  lower  degree  in  priority  to  those  of  higher 
degree  of  which  they  have  no  notice.^^ 

An  executor  or  administrator,  including  a  creditor  to  whom  a 
grant  of  administration  has  been  made,^  may  "  retain,"  or  pay  to 
himself,  out  of  funds  actually  or  constructively  in  his  possession,^ 
a  debt  due  to  him  from  the  deceased  in  preference  to  all  other 
debts  of  equal  degree,^*  or  to  a  debt  of  higher  degree  of  which  he 
has  no  notice;"  and  he  may  exercise  this  right  even  after  a  decree 
for  administration.^^     If  the  debt  due  to  him  exceeds  the  value  of 


Executor  or 
administrator 
may  prefer  a 
creditor. 


Retainer. 


1  2nd  Instit  32  ;  LiUleUm  v.  Hihhint, 
Cro.  Eliz.  793.  See  Re  Bentinck,  [1897] 
1  Ch.  673  ;  He  Churchill,  39  Ch.  D.  174. 
Probate  duty  for  wJiich  credit  is  given 
is  a  debt  to  the  Crown  and  has  priority  ; 
55  Geo.  3,  c.  184,  s.  48. 

^  See  tliese  collected  in  Williams  on 
Executors,  Pt.  III.,  Bk.  2. 

'  AnU,  p.  156. 

■»  AnU,  p.  157. 

*  Re  Leng,  [1895]  1  Ch.  652. 

«  The  Judicature  Act,  1875  (38  &  89 
Vict.  c.  77),  s.  10.  See  Re  Lcny,  sup.  ; 
Re}VhUak€r,[l90l]iau  9.  ^«<«,p.  339. 

7  51  &  52  Vict.  c.  62,  s.  1  (6).  Re 
Heywood,  [1897]  2  Ch.  593. 

*  Per  Abbott,  C.J.,  LyUleton  v.  Cross, 
3  R  &  C.  322 ;  27  R.  R.  370  ;  Vam  v. 
Rigden,  5  Ch.  669. 


»  Re  Radcliffe,  7  Ch.  D.  733 ;  VihaH 
V.  Colfs,  24  Q.  B.  D.  364. 

10  ffaiisan  v.  Stubbs,  8  Ch.  D.  154 ; 
Re  }FelU.  45  Ch.  D.  575. 

11  Re  Fludyer,  [1898]  2  Ch.  562,  565. 
w  Davics  V.  Parry,  [1899]  1  Ch.  602 ; 

Re  Belham,  [1901]  2  Ch.  52. 

"  PiUmaHY.  Meadows,  [1901]  1  Ch. 
233. 

n  Wilson  V.  Coxwell,  23  Ch.  D.  764 ; 
Calver  v.  Laxton,  31  Ch.  D.  440:  Re 
lllvlgc,  24  Ch.  D.  659,  per  Chitty,  J.  ; 
Re  Giles,  [1896]  1  Ch.  956  ;  Rt  B^man, 
ib.  48;  Re  Allen,  [1896]  2  Ch.  345; 
Re  Romuon,  29  Ch.  D.  358 ;  Re  Ben- 
iinck,  [1897]  1  Ch.  673. 

i»  Re  Fludyer,  [1898]  2  Ch.  562. 

w  See  Richmond  v.  kyhiU,  12  Ch.  D. 
361  ;  Re  Rhoadet,  [1899]  2  Q.  B.  847. 
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he  assets,  he  need  not  realize  the  assets,  but  may  retain  them  in    Chap.  XX. 
pecie.^     There  is,  however,  no  right  of  retainer  out  of  **  equitable 
ssets."-     The  Land   Transfer  Act,  1897,  does   not  give  the 
)ersonal  representative  a  right  of  retainer  out  of  real  assets.* 

It  being  the  duty  of  the  executor  to  apply  all  the  property  Assent  to 
levolving  on  him  in  payment  of  the  testator's  debts,  no  legatee  ^^^^^* 
cquires  a  perfect  title  to  his  legacy  until  the  executor  assents  to 
t ;  *  but  before  the  assent  is  given  the  legatee  has  an  inchoate 
ight  which  is  transmissible  to  his  personal  representatives  on  his 
leath  before  payment.^  The  assent  may  be  express  or  implied, 
nd  whether  it  has  been  given  is  generally  a  question  of  fact.*  It 
Qay,  for  instance,  be  implied  if  the  legatee  obtains  possession  of 
he  thing  bequeathed  to  him  and  retains  it  for  some  time  without 
ny  complaint  by  the  executor.^ 

The  executor  is  not  bound  to  pay  a  legacy  till  the  expiration  of  one  Executor's 
ear  from  the  testator's  death,  even  if  an  earher  payment  is  directed  ^^^^' 
)y  the  will ;  ®  and  an  administrator  has  a  like  period  of  delay. 

An  executor  may  appropriate  a  specific  portion  of  the  assets  to  Appropriation 
I  legatee  in  satisfaction  of  his  legacy*.  ^j^^st^ ^ 

Legacies  are  either  specific,  general,  or  demonstrative.^^  legacy. 

A  specific  legacy  is  a  gift  of  a  definite  thing  or  part  of  the  Legacies : 
estator's  estate  which  the  testator  has  clearly  distinguished  and  "~^P«<^»^c  J 
eparated  from  the  rest  of  his  estate  at  the  time  of  his  death,^^ 
ind  which  is  to  be  handed  over  in  specie  to  the  legatee ;  for 
nstance,  a  gift  of  a  specific  chattel  belonging  to  the  testator,  as 
*the  diamond  ring  given  to  me  on  my  marriage,"  or  of  money 
n  a  bag,^  or  of  a  debt  or  part  of  a  debt  due  to  the  testator  ^  is 
specific. 

A  specific  legacy,  if  it  be  of  a  thing  belonging  to  the  testator  —specific, 
it  the  date  of  his  will,  is  liable  to  be  adeemed  by  the  testator      ^^^  ^^^    * 
)arting  with  it  in  his  lifetime,  and  the  legatee  will  lose  all  benefit; 


1  Re  GUheH,  [1898]  1  Q.  B.  282.  «   Wood  v.   Peiwyre,  13   Ves.  333  ;   9 

*  Thompson  v.  BenneU,  6  Ch.  D.  739.  R.  R.  185 ;  Benson  w  Maude,  6  Madd.  15. 
dnie,  p.  876.  •  ife  Beverly,  [1901]  1  Ch.  681. 

*  Holder  t.  Williams,  (1904)  1  Ch.  62.  ^  See  Ashhurncr  v.  Macguire,  1  W.  & 

*  Co.  Litt.  Ilia  ;  Y.  B.  11  H.  41,  84.  T.  L.  C.  780. 

*  Went  Off.  Ex.  69.  n  Per  Lord  Langdale,  M.R.,  Stephen- 

*  EllioU  T.  Elliott,  9  M.  &  W.  27  ;  60  son  v.  Dowson,  3  Beav.  342  ;  62  R.  R. 
R.  R.  653 ;  Thome  v.  Thome,  [1893]  3  149.  See  Bobertson  v.  Broadbent,  8 
Cb.  196.  App.  Cas.  812. 

'  CoU  V.  Miles,  10  Ha.  179  ;  WilUams  "  Lawson  v.  Stitch,  1  Atk.  607. 

on  Executors,  1225—1239.  ^  Heath  v.  Pemj,  3  Atk.  101. 


Digitized  by  LjOOQIC 


380 
Chap.  XX. 


— general ; 


^-demonstra- 
tive. 


Income  of 
specific 
legacy,  or  of 
legacy  set 
apart. 
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if  it  be  something  which  at  the  date  of  the  will  does  not  belong  to 
the  testator,  but  which  he  contemplates  acquiring/  the  gift  will 
fail  if  he  never  acquires  the  thing. 

Bearing  in  mind  that  the  will  speaks  from  the  testator's  death,* 
it  might  be  thought  that  where  a  testator,  having  made  a  specific 
bequest  of  a  thing,  parts  with  that  thing,  and  subsequently  acquires 
another  thing  which  at  his  death  answers  the  description  of  the 
thing  bequeathed,  the  thing  subsequently  acquired  would  pass; 
but  this  appears  not  to  be  the  case.^ 

A  general  legacy  is  a  gift  of  something  which  has  to  be  provided 
at  the  cost  of  the  testator's  estate,  as  "a  diamond  ring,"  or  100/. 
sterling,  or  lOOJ.  Consols,  or  an  annuity.*  It  is  a  legacy  "  which 
must  be  satisfied  out  of  the  testator's  assets  without  reference  to 
the  nature  of  the  property  which  he  had  at  the  date  of  his  will  or 
at  the  time  of  his  death."  ^ 

A  demonstrative  legacy  is  one  which  is  in  its  nature  a  general 
legacy,  but  is  directed  by  the  testator  to  be  paid  out  of  a  particular 
fund;^  for  example,  **  1,000Z.  out  of  my  3  per  cent.  Consols."' 
It  has  an  advantage  over  a  general  legacy,  as  in  case  of  deficiency 
of  the  estate  for  payment  of  all  the  legacies  in  full,  it  must  never- 
theless be  paid  in  full  out  of  the  fund  if  the  fund  exists ;  but,  on 
the  other  hand,  if  the  fund  does  not  exist,  the  legacy  has  to  be 
paid  out  of  the  general  assets. 

A  vested  specific  legacy  is  regarded  as  separated  from  the 
testator's  estate  and  appropriated  to  the  legatee  as  from  the 
time  of  the  testator's  death  ;  and  therefore  dividends  or  interest 
accruing  in  respect  of  it  before  it  is  actually  paid  belong  to  the 
legatee.®  So  a  general  legacy  directed  to  be  set  aside  at  once  ou 
the  testator's  death  carries  interest  at  the  rate  of  41.  per  cent. 


1  See  Stephenson  v.  Doicsoii^  8  Beav. 
342  ;  62  R.  R.  149  ;  Q^Lecn'a  Coll.  v. 
SiUtoHy  12  Sim.  521.  See  further  as  to 
ademption,  Theobald  on  Wills,  189 
et  8eq. 

«  Wills  Act  (1  Vict.  c.  26),  8.  24  ; 
antej  p.  365. 

'  See  Re  Portal,  30  Ch.  D.  50. 

*  As  to  an  annuity,  see  Beath  v. 
IVeston,  3  De  G.  M.  k  G.  601,  606  ; 
Cunningham  v.  Foot^  3  App.  Gas.  974, 
989  ;  Hawkins  on  Wills,  298. 

*  Per  Fiy,  J.,  Re  Ovey,  20  Ch.  D. 
679. 


•  See  per  Ld.  Thurlow,  C.,  Athbunur 
V.  Macffuirc,  1  W.  &  T.  L.  C.  780. 

"  Kirby  v.  Pottei\  4  Ves.  748  ;  4  R.  R. 
342.  But  if  it  had  been  "1,00(M. 
Consols  out  of  my  3  per  cent.  Consols," 
or  *' 1,000/.  part  of  my  3  per  cent 
Consols,"  it  would  be  specific;  ibid., 
and  Mullins  v.  Smith,  1  Dr.  &  Sm.  204. 
SeeRePraU,  [1894]  1  Ch.  491. 

8  Sleech  v.  Thorington,  2  Ves.  »n. 
563 ;  Barrington  v.  Tristram,  6  Ves. 
345  ;  5  R.  R.  322 ;  Clitt  v.  Clive,  Kay, 
600. 
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from  the  death.^  But  if  a  specific  legacy  is  contingent,  and  the  Chap.  XX. 
subject-matter  of  the  gift  is  not  directed  to  be  set  apart  from  the 
rest  of  the  estate,  the  interim  income  until  the  happening  of  the 
contingency  falls  into  the  residue  of  the  testator's  estate,  or  goes 
to  his  next  of  kin,  as  the  case  may  be ;  ^  if  it  is  directed  to  be  set 
apart,  the  interim  income  goes  with  the  legacy.^ 

A  general  legacy  which  is  immediate,  that  is,  where  payment  is  Interest  on 
not  to  be  deferred  until  a  time  named  by  the  testator,  or  until  the  ^^^c^. 
death  of  a  person  to  whom  the  income  is  given  for  life,  bears  interest 
at  the  rate  (if  any)  directed  by  the  will,  or  otherwise,  at  4Z.  per  cent.^ 
from  the  expiration  of  one  year  from  the  testator's  death,*  unless 
it  be  given  to  a  child  of  the  testator  or  other  person  to  whom  he  is 
in  loco  parentiSf  in  which  case  it  bears  interest  from  his  death.^ 

A  vested  general  legacy  payable  in  futuro,^  or  a  contingent 
general  legacy,"^  bears  interest  only  from  the  time  at  which  it 
becomes  payable,  unless  it  be  to  an  infant  child  of  the  testator  or 
other  person  to  whom  he  is  in  loco  parentis,^ 

A  gift  of  the  residuary  personal  estate  of  the  testator  includes  Residue, 
every  interest  in  his  personal  estate  which,  in  the  event,  has  not 
been  eflFectually  disposed  of.®  Thus,  it  passes  lapsed  and  void 
legacies,^*^  and  includes  personal  property  over  which  the  testator 
has  a  general  power  of  appointment,  and  which  he  has  by  his  will 
ineffectually  appointed. ^^ 

If,  however,  a  gift  of  a  share  of  residue,  or  of  the  residue  of 
residue,  fails,  the  subject  of  the  gift  does  not  fall  back  into  the 
residue  but  is  undisposed  of  ;^^  unless  there  is  a  direction  that  it 
shall  fall  into  residue,  and  the  residue  is  given  to  persons  capable 
of  taking  it.^ 

^  Dundas  v.  Wolfe  Murray^  1  H.  &  '  Ineledon  v.  Northcote^  3  Atk.  438  ; 

M.  425.    See  Gotch  v.  Foster,  5  Eq.  311  ;  Re  Moody,  [1895]  1  Ch.  101. 

Re  Whittaker,  21  Ch.  D.  657.  »  Bernard  v.    Miiiskull,  Johns.  276  ; 

'  (hUhrU  V.  WcUrond,  22  Ch.  D.  673,  Re  Bagot,  [1893]  3  Ch.  348.     See  Theo- 

578  ;  Re    Woodin,   [1895]   2  Ch.   809  ;  bald  on  Wills,  209  el  teq. 

Theobald  on  Wills,  158,  166.  w  Cambridge  v.  Rang,  S  Ves.   26;   6 

*  R.  S.  C,  Ord.  56,  r.  64.  See  Seton  R.  R.  199  ;  Leake  v.  Rohinaon,  2  Mer. 
on  Decrees,  1510.  392  ;  16  R.  R.  168.     Hawkins  on  Wills, 

*  Beimn   v.    Maude,    6    Madd.   15 ;  40. 

Wood  V.  Penoyre,  13  Ves.  326,  333  ;  9  "  Re  Spooner,  2  Sim.  K  S.  129  ;  Buih 

R.  R.  185.  V.  Coioan,  32  Beav.  228. 

*  WUton  V.  Maddison,  2  Y.  &  C.  C.  C.  "  Sykes  v.  Sykes,  3  Ch.  301 ;  Green  v. 
372 ;  60  R.  R.  198.  Pertwee,  6  Hare,  249  ;  Lloyd  v.  LUyyd, 

*  TyrreU  v.  TyrreU,  4  Ves.  1  ;  EaHe  4  Beav.  231. 

T.  Bellingham,  24  Beav.  448.  "  Re  Palmer,  [1893]  3  Ch.  369,  373  ; 

7  Heath  V.  Perry,  3  Atk.  lOt.  Re  Allan,  [1903]  1  Ch.  276. 
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Intestates' 
Estates  Act, 
1890. 


The  Spiritual  Courts,  when  they  granted  administration, 
endeavoured  to  force  the  administrator  to  distribute  the 
residue  of  the  intestate's  effects  after  payment  of  his  debts 
among  his  next  of  kin ;  but  their  proceedings  were  stopped  by 
the  Courts  of  Common  Law,^  the  result  being  that  the  adminis- 
trator was  able  to  keep  the  residue  for  his  own  use.  The  law 
was  altered  by  the  Statute  of  Distributions,^  which  provided'  for 
the  distribution  of  the  residue  "  amongst  the  wife  and  children 
or  children's  children  if  any  such  be,  or  otherwise  to  the  next  of 
kindred  to  the  dead  person  in  equal  degree,  or  legally  representing 
their  stocks  ";  that  is  to  say,  one-third  to  the  wife  and  two-thirds, 
by  equal  portions,  to  the  children,  and  such  persons  as  legally 
represent  such  children  per  stirpes,^  in  case  any  of  the  children 
be  dead ;  but  if  there  is  no  wife,  the  entirety  is  to  go  among  the 
children  and  their  representatives.  Then  there  is  a  provision  for 
any  child  of  the  intestate,  other  than  the  heir  at  law,  bringing 
into  hotchpot,  so  as  to  make  the  shares  of  all  the  children  equal, 
any  advances  made  or  land  settled  on  him  by  the  intestate.*  If 
there  be  no  children  nor  any  "legal  representatives"  of  them, 
then  one  moiety  of  the  estate  is  to  be  allotted  to  the  wife  and  one 
moiety  equally  to  the  "  next  of  kindred  "  who  are  in  equal  degree. 
If  there  are  neither  wife  nor  children,  the  entirety  is  to  go  among 
the  next  of  kindred  and  their  "legal  representatives,"  but  no 
representation  is  to  be  admitted  among  collaterals  after  brothers' 
and  sisters'  children,®  and  only  among  them  if  there  are  brothers 
and  sisters  living.^ 

This  Act  applies  to  a  partial  intestacy ;®  and  also  when  a  will 
becomes  entirely  inoperative  owing  to  there  being  no  person  who 
can  take  any  benefit  under  it  at  the  death  of  the  testator,  for 
instance,  where  the  sole  beneficiary  has  predeceased  the  testator.' 
It  does  not  apply  to  the  estates  of  married  women.^^ 

Under  the  Intestates'  Estates  Act,  1890,^  the  estate  of  an 
intestate  leaving  a  widow  but  no  issue,  where  such  estate  does 
not  exceed  500Z.,  is  to  go  absolutely  to  the  widow,  and,  if  the 
value  of  the  estate  exceeds  500?.,  in  addition  to  her  share  of  the 


1  See  the  history  of  this  stated,  Carter 
V.  Crawley,  T.  Bayiu.  496. 

2  22  &  23  Car.  2,  c,  10  ;  see  App. 

3  lb,  88.  3,  6. 

*  Re  Natt,  37  Ch.  D.  617. 

*  22  &  23  Car.  2,  c.  10,  s.  6. 
«  Jb.  s.  7. 


'  Ll(pjd  V.  Tenchy  2  Ves.  seu.  215. 
*  Txcisden  v.   Twisden,   9  Ves.   413, 
425  ;  7  R.  R.  251. 
»  Jic  Ford,  [1902]  2  Ch.  605. 
w  29  Car.  2,  c.  3,  s.  25.    Ante.  p.  874. 
"  63  &  64  Vict,  c,  29. 
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residue,  sbe  is  to  have  a  charge  on  it  to  the  amount  of  500L  with    Chap.  XX. 
interest  at  the  rate  of  4Z.  per  cent,  from  the  intestate's  death.    This 
Act  applies  when  a  person  dies  without  leaving  a  will,^  and  not, 
like  the  Statute  of  Distributions,  to  cases  of  partial  intestacy.^ 

In  the  Statute  of  Distributions,^  the  words  *  *  children's  children  "  statute  of 
means  **  issue  of  children,"  and  children  and  descendants  of  children  ^^j^^ 
are  distinguished  from  next  of  kin.*  By  "  persons  legally  repre- 
senting "  children  are  meant  their  descendants  in  any  degree,  as 
distinguished  from  husbands  or  wives  who  survive  children  or 
their  issue.*  "  Next  of  kindred  "  means  next  of  kindred  exclusive 
of  issue  of  the  intestate.*  It  is  now  settled  that  children  and  issue 
of  deceased  children  take  per  stirpes,  not  per  capita,*  that  is  to 
say,  the  estate  is  divisible  into  as  many  shares  as  there  are  living 
children  of  the  intestate  and  deceased  children  who  have  left  issue; 
and  the  issue  of  a  deceased  child  take  between  them  only  the  share 
which  their  deceased  parent  would  have  taken.  Thus,  if  there  be 
one  child  of  the  intestate  and  three  grandchildren,  children  of 
a  deceased  child,  the  child  takes  one-half  and  the  three  grand- 
children take  one-half  between  them.  A  posthumous  child  takes 
the  same  share  as  if  it  was  bom  in  its  father's  lifetime.^ 

The  provisions  as  to  advancement  contained  in  the  Statute  of  Advance- 
Distributions'*  apply  to  the  estates  of  an  intestate /afAer  only,^  ^^'^  * 
and  to  the  case  in  which  he  dies  without  a  will  and  not  to  partial 
intestacy.®  The  issue  of  a  child  who  has  been  advanced  cannot 
claim  anything  without  bringing  into  hotchpot  the  amount  advanced 
to  that  child.*  An  advancement  is  any  sum  of  considerable  amount 
paid  by  the  father  or  engaged  to  be  paid  by  him  after  his  death,^^ 
as  distinguished  from  sums  of  trivial  amount,  as  pocket-money,  a 
watch,  orclothes,^^  or  sums  expended  on  maintenance,  education, 
or  on  the  travelling  expenses  of  a  child. ^^  The  heir  at  law,  though 
he  has  not  to  bring  into  account  the  value  of  land  which  comes 


1  lU  Twigg,  [1892]  1  Ch.  579.  14  Tea.  324. 

=  S.  3.  »  Proud  V.  Turner,  2  P.  Wms.  660. 

»  Be  NaU,  37  Ch.  D.  617.  ^  Edwards  v.  Freeman,   2   P.  Wms. 

^  BeKati,8up.;  ReIU>8S,UYjci,2%^,  445;     Re    Blocklcij,    29    Ch.    D.    250; 

*  Wailis  V.  Hodson,  2  Atk.  117.  HatfeUd  v.  Minet,  8  Ch.  D.  136. 

•  S.  5.  u  Swinb.  Ft.  3,  s.  18,  pi.  30  ;  EUiot  v. 
7  HoU  V.  Frederick,  2  P.  Wms.  356.  Collier,  1  Ves.  sen.  15  ;  Pxcsey  v.  Des- 

The  law  appears  to  be  settled,  though  bouvrie,  8  P.  Wms.  317,  note.     See  the 

the  reasons  given  for  the  decision  may  cases  in  the  preceding  note, 

not  convince  the  reader.  ^  Swinb.  Pt.  3,  s.  18,  pi.  19  ;  Morris 

^  Per  Sir  W.Grant,  JVallonv,  Walton,  t.  Burroughs,  1  Atk.  403. 
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no  child  or 
father,  but 
mother. 


Intestate  who 
leaves  wife. 


to  him  by  descent  or  otherwise  from  the  intestate,  must  bring 
advances  of  personalty  into  hotchpot.^ 

By  **  kindred  "  is  meant  the  connection  between  persons  who 
are  descended  from  a  common  ancestor. 

The  kindred  that  exists  between  persons,  one  of  whom  is 
descended  from  the  other,  is  called  **  lineal."  Each  generation 
constitutes  a  degree,  reckoning  either  upwards  or  downwards. 
Thus,  there  is  one  degree  between  father  and  son ;  there  are  two 
degrees  between  grandfather  and  grandson. 

The  kindred  that  exists  between  persons,  one  of  whom  is  not 
descended  from  the  other,  is  called  "  collateral."  The  degrees 
are  computed  by  reckoning  from  one  of  the  parties  up  to  the 
common  ancestor  and  then  down  to  the  other,  each  generation 
constituting  a  degree,  whether  the  reckoning  is  upwards  or  down- 
wards. Thus  there  are  two  degrees  between  brother  and  sister, 
three  between  uncle  and  nephew.  Persons  of  diflFerent  relation- 
ship to  a  given  person  may  be  related  to  him  in  the  same  degree ; 
thus,  a  gi'eat  great-grandchild,  a  grandchild  of  a  brother,  and  the 
daughter  of  an  uncle  are  all  in  the  same  degree,  viz.,  the  fourth. 

If  the  nearest  of  kin  to  an  intestate  be  brothers  and  sisters 
and  a  grandfather  or  grandmother,  all  of  whom  are  of  the  second 
degree,  it  might  be  thought  that  they  would  share  equally ;  but 
it  has  been  decided  that  the  grandparent  takes  nothing.^ 

If  an  intestate  leaves  no  children  or  representatives  of  children, 
his  father,  if  living,  takes  the  whole,  or  if  there  be  a  widow,  one- 
half;  and  formerly,  if  the  intestate  left  no  wife  or  child  or  child's 
representative,  or  father,  his  mother,  being  his  sole  next  of  kin  in 
the  first  degree,  was  entitled  to  all  his  personal  estate ;  but  it  was 
provided  by  the  statute  1  Jac.  2,  c.  17,^  that  in  such  a  case  "every 
brother  and  sister  and  the  representatives  of  them  shall  have  an 
equal  share  with  the  mother." 

It  has  been  decided  on  the  construction  of  this  statute  1  Jac.  2 
that,  if  the  intestate  leaves  a  wife,  the  Act  applies  to  the  part  not 
taken  by  her  ;*  that  it  applies  to  the  case  where  all  the  brothers 
and  sisters  are  dead,  some  of  them  leaving  children ;  and  that  the 
proviso  in  the  Statute  of  Distributions*'  restricting  representation 


1  PraU  V.  PraU,  Fitzgib.  284. 

2  WincheUeav,  Nordiff,  Freem.  Chanc 
95  ;  Evdyn  v.  Evelyn,  3  Atk.  762. 

>  1  Jac.  2,  c.  17,  8.  7. 


*  Keyhoay  v.   Keylway,   2  P.  Wms. 
844  ;  Gilb.  £q.  Ca.  189. 

*  22  &  23  Car.  2,  c.   10,  s.  7 ;  «ttt, 
p.  882. 
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of  brothers  and  sisters  to  their  children  applies  to  this  Act.^     It    Chap.  XX. 
will  be  noticed  that,  if  the  intestate  leaves  no  wife,  child,  father, 
brother,  sister,  nephew  or  niece,  this  Act  does  not  apply,  and  the 
mother  talces  the  whole.^ 

No  preference  is  given  to  next  of  kin  of  the  whole  blood  over  Half-blood, 
those  of  the  half-blood,  as  in  the  case  of  descent  of  real  estate. 

The  result  of  the  statutory  provisions  is  that  personal  estate,  as  Recapitala 
to  which  a  man,  or  a  woman  not  under  coverture,^  dies  intestate, 
is  (subject  to  payment  of  debts  and   funeral  and  expenses  of 
letters  of  administration  and  of  administration)  distributed  as 
follows: — 

(1.)  The  widow  (if  any)  of  the  intestate  takes  one-third,  if  the 
intestate  left  any  children  or  descendants  of  children;  in  every 
other  case  she  takes  one-half. 
Subject  to  the  rights  of  the  widow : — 

(2.)  If  the  intestate  leave  any  children  or  other  lineal  descen- 
dants, they  take  the  whole  per  stiipes  as  above  pointed  out. 
Thus, 
(a)  If  there  are  children  only  and  no  descendants  of  any  deceased 

child,  the  children  take  in  equal  shares ; 
(6)  If  there  are  children  and  also  descendants  of  deceased 
children,  the  estate  is. divisible  into  as  many  shares  as 
there  are  children  and  deceased  children  of  the  intestate, 
and  the  share  of  any  deceased  child  goes  to  his  or  her 
children  or  remoter  issue,  the  children  of  any  deceased 
person  taking  the  share  which  that  person  would  have 
taken  if  living ; 
(c)  If  all  the  children  are  dead,  the  estate  is  divisible  into  as 
many  shares  as  there  were  children  of  whom  there  are 
any  living  descendants,  and  each  share  is  subdivided 
among  such  descendants  per  stirpes.  Suppose,  for  in- 
stance, the  intestate  had  two  children,  A.  and  B.,  both 
dead ;  A.  left  one  child,  C,  who  is  living ;  B.  left  two 
children,  D.  and  E.,  of  whom  D.  is  dead,  leaving  four 
children.  Then  C.  takes  one-half;  E.  takes  one-half 
of  the  one-half  which  B.  would  have  taken ;  the  other 


^  Stanley  v.  Stanley,  1  Atk.  456.  p.  374)  the  husband  of  a  married  woman 

*  Jaek9on  t.  Prudhom,  11   Viu.  Ab.  is    entitled    to    all    her    personal    pro- 
1»6,  tit.  Exors.  Z.  12.  perty    undisposed   of.     See  also,  jw«^, 

*  As    we    have    pointed    out    (ante.  Chap.  XXI. 

o.p.p.  25 
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Chap.  XX.  half  of  B.'s  share  goes  equally  between  the  four  children 

of  D. 

(3.)  If  the  intestate  leaves  no  children  or  descendants  of  any 
child,  his  father,  if  living,  takes  the  whole. 

(4.)  If  the  father  is  dead,  the  mother,  brothers,  and  sisters  of 
the  intestate  take  in  equal  shares  ;  or,  if  any  brother  or  sister  be 
dead  leaving  children  living,  such  children  take  the  share  which 
their  deceased  parent  would  have  taken. 

(5.)  If  the  mother  be  living,  but  no  brother  or  sister,  or  child 
of  any  deceased  brother  or  sister,  the  mother  takes  the  whole. 

(6.)  If  the  mother  be  dead,  the  brothers  and  sisters,  or  children 
of  deceased  brothers  and  sisters,  take  the  whole  per  stii-pes. 

(7.)  If  the  mother  and  all  the  brothers  and  sisters  be  dead,  the 
children  of  the  brothers  and  sisters  take  per  capita  as  next  of  kin 
together  with  uncles  and  aunts,  if  any.^ 

(8.)  If  there  be  no  children,  or  remoter  issue,  and  no  father  or 
mother,  or  brothers  or  sisters,  nephews  or  nieces,  the  estate  is 
divisible  equally  atnong  such  persons  as  are  in  the  nearest  degree 
of  kindred  to  the  intestate. 

The  phrases  "  next  of  kin  "  and  "  next  of  kin  according  to  the 

statutes  for  the  distribution  of  the  estates  of  intestates  "  often 

occur  in  deeds  and  wills. 

*•  Next  of  By  "next  of  kin"  simpliciter,  are  meant  the  nearest  of  kin  in 

"  next  of  kin    the  strict  meaning  of  the  word  ;  while  *'  next  of  kin  according  to 

^*^tat°^^     the  statutes,"  &c.,  include  those  persons  who,  not  being  them- 

distinguished.  selves  next  of  kin,  take  as  representing  deceased  next  of  kin  ;* 

and  a  reference  to  intestacy  has  the  same  effect  as  a  reference 

to  the  statute ;  e.g.,  a  gift  to  "  my  next  of  kin  as  if  I  had  died 

intestate.*'* 

A  gift  to  "next  of  kin,**  either  simpliciter,  or  by  reference  to 

the  statute  or  to  intestacy,  does  not  include  a  wife  or  husband.^ 

Probate  duty.       Formerly  an  ad  valorem  stamp  duty  assessed  on  the  gross  value 

of  the  personal  estate  (including  terms  of  years)  of  the  deceased 

was  imposed  on  Probates  and  Letters  of  Administration.^    No 

1  Durant  v.  Prestwood,  1  Atk.  454  ;  k  K.  780  ;  see  39  R.  R.  358. 

Davers  v.  Dewes,  3  P.  Wms.  50.  •  55  Geo.  8,  c.  184,  superseding  48 

'  Elph.  N.  &  C.  Interp.  304  et  seq.  ;  Geo.  3,  c.  149,  and  44  Geo.  3,  c.  98,  and 

Hawkins  on  Wills,  97.  amended  by  5  &  6  Vict,  c  79,  a  23,  by 

3  Ha vy kins  on  Wills,    99  ;   Ahers  v.  22  k  23  Vict.  c.   36,  s.  1>  and  by  the 

ticara,  [1896]  2  Ch.  802.  See  Re  Parsons,  Customs  and  Inland  Revenue  Act,  1880 

45  Ch.  D.  51,  63.  (43  Vict.  c.  14),  which  gives  the  rates  of 

*  Ib.y  and  see  Elmsley  v.  Yoimg,  2  My.  Probate  duty. 


Digitized  by  VjOOQIC 


DEVOLUTION  OF  PROPERTY  ON  DEATH.  387 

allowance  was  made  for  his  debts  in  the  first  instance,  but  after    Chap.  XX. 

they  had  been  paid  a  return  of  a  proportional  part  of  the  duty  "" 

could  be  obtained.     But  by  the  Customs  and  Inland  Revenue 

Act,  1881,^  the  stamp  is  to  be  affixed  to  the  affidavit  which  is 

required  to  be  made  by  the  person  applying  for  probate  or  letters 

of  administration,  and  which  must  state  the  value  of  the  estate 

and  effects,  and  may  also  state  the  amounts  of  debts  due  from 

the  deceased  to  persons  resident  in  the  United  Kingdom  and  the 

funeral  expenses,  and  the  stamp  is  to  be  paid  on  the  balance. 

The  debts  due  do  not  include  certain  voluntary  debts,  or 
debts  in  respect  of  which  any  real  estate  is  primarily  liable,  or  in 
respect  of  which  reimbursement  may  be  claimed  from  any  real 
estate  of  the  deceased  or  from  any  other  estate  or  person.^  The 
effect  of  these  provisions  is  to  prevent  mortgage  debts  charged  on 
realty,  and  debts  incurred  by  the  deceased  as  a  surety  only,  from 
being  deducted. 

Only  those  assets  of  the  deceased  situated  within  the  United 
Kingdom  are  liable  to  duty.*  In  other  words,  at  the  present  day 
duty  is  to  be  paid  only  on  the  effects  of  the  deceased  in  England. 
But,  by  statute,  probate  or  letters  of  administration  obtained  in 
England,  Ireland,  or  Scotland*  can  be  made  to  take  effect  by 
producing  them  to  the  proper  Court  in  any  other  of  those  countries 
in  which  they  are  intended  to  take  effect  and  having  them  duly 
sealed  or  certified.  If  it  is  intended  that  the  effect  of  the  grant  in 
England  should  be  extended  to  Ireland  or  Scotland,  duty  is  pay- 
able on  the  affidavit  made  to  obtain  probate  or  administration  m 
England  in  respect  of  all  the  property  of  the  deceased  in  the 
United  Kingdom.^  Duty  is  payable  in  respect  of  property  passing 
under  a  general  power  exercised  by  will.* 

M4  &  45  Vict.  c.  12,  ss.  26 — 30.    See  have  lieen  made  as  to  ships  at  sea  by 

Finance  Act,  1894  (57  k  58  Vict.  c.  30),  27  &  28  Vict.  c.  56,  s.  4  ;  as  to  Indian 

8.  6.  enfaced  paper  i-egistei-ed  in  London  by 

=  44  &  45  Vict.  c.  12,  s.  28.     Finance  23  Vict.  c.  5,  s.  1  ;  as  to  bond  debts  by 

Act,  1894,  s.  7.  25  Vict.  c.  22,  s.  39  ;  as  to  officers  and 

*  AU.-Gm.  V.  Hope,  2  CI.  &  F.  84  ;  soldiers  dying  on  service   by  56   &   57 

37  R.  R.  29  ;  AU.-Gen.  v.  Boniveiu^  4  Vict.   c.  5 ;  as  to  military  prize-money 

M.  k  W.  171  ;  51  R.  R.  517  ;  AV  Com-  by  27  k  28  Vict.  c.  36  ;  as  to  merchant 

menial  Baitk  of  India,  5  Ch.  314.  seamen  by  57  k  58  Vict.  c.  60,  s.  178. 

"*  Called  "confirmations "ill Scotland.  «  oo  ir   „.       ,«.        ^     n. 

^  20  &  21  Vict   c.   79.   ss.   94,   95  ;  ^^  ^^^^-  ''  ^^»  ''  ^'   ^^  ^^  ^^»""'^^'y 

21  k  22  Vict.   c.   56,  ss.   12—15  ;    22  ^^^  payable  on  such  property  ;  DraLe  v. 

^23  Vict.  c.  31,  8.  25  ;  39  &  40  Vict.  AU.-Ocn.,  10  CI.   k   F.  257  ;  59  R.    R. 

c.  70,  8s.  41,    44.     Special  provisions  104. 

25  (2) 
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Chap.  ZX.  Now,  by  the  Finance  Act,  1894,^  "estate  duty"^  is  payable 
Estate  duty"  "P^^  ^^^  whole  of  the  property  passing  upon  the  death  of  any 
person  at  graduated  rates.^  For  the  purpose  of  determining  the 
rate  of  duty,  the  whole  property  is  aggregated  so  as  to  form  one 
estate,^  and  the  executor  or  administrator  has  to  pay  the  duty  at 
that  rate  upon  the  personal  property  of  the  deceased.*  The 
graduated  rate  of  duty  varies  from  one  per  cent,  to  eight  per  cent, 
according  to  the  aggregate  value  of  the  estate.^ 
Legacy  duty.  On  the  payment  of  a  legacy  the  legatee  must  give  a  receipt  which 
is  chargeable  with  an  ad  vahn^em  duty  on  the  amount  of  the  legacy.^ 
The  rule  is  the  same  whether  the  legacy  is  payable  out  of  the 
testator's  own  property  or  out  of  property  over  which  he  had  a 
general  power  of  appointment."  Legacy  duty  is  imposed  also  on 
the  residue,  or  a  share  of  the  residue  of  the  personal  estate  of  both 
testators  and  intestates  f  and  "  legacy  "  formerly  included  moneys 
to  arise  from  the  sale,  mortgage,  or  disposition  of  real  estate  directed 
by  any  will  to  be  so  dealt  with,*  but  this  is  no  longer  the  case.^° 

The  amount  of  duty  is  regulated  by  several  Acts,^^  the  effect  of 
which  is  that  brothers  and  sisters  and  their  descendants  pay  duty 
at  the  rate  of  8Z.  per  cent,  uncles  and  aunts  and  their  descendants 
duty  at  the  mte  of  5Z.  per  cent.,  great  uncles  and  aunts  and  their 
descendants  duty  at  the  rate  of  10/.  per  cent.,  all  more  remote 
relations  and  strangers  in  blood  duty  at  10/.  per  cent  Legatees 
under  the  will  of  a  testator,  if  married  to  a  person  more  nearly 
related  to  him  than  themselves,  pay  duty  at  the  rate  at  which 
their  husbands  or  wives  would  pay.^^  The  husband  or  wife  of  the 
deceased  and  the  royal  family  are  exempt  from  duty.  The  duty 
of  \L  per  cent,  formerly  payable  on  legacies  to  lineal  descendants 
or  lineal  ancestors  is  not  now  in  force.^^  Formerly,  legacies  under 
20/.  were  free  from  duty.^* 

1  57  &  68  Vict.  c.  30.  ^^  16  k  17  Vict.  c.  51,  s.  19  ;  51  k  52 

2  lb,  8.  1.  Vict.  c.  8,  8.  21  (2). 

»  Ih,  8.  4.    Except  in  estates  of  less  n  55  ^^^  ^  ^  ^g^      rj-jje  Succession 

than  1,000/.,  s.  16.  D^^.^  ^^^^  jg^g  (^g  ^  ^7  y^^^  ^  51), 

*  57  &  58  Vict.  c.  30,  s.  6.  g  ^^  .  ^j^^  Customs  and  Inland  Reyenne 

*  lb,  8.  17,  as  amended  by  s.  17  of  the  ^^^  iggj  (^^  yj^^  ^  jg).  ss.  36,  41-48 ; 
Finance  Act.  1896  (59  &  60  Vict.  c.  28).  ^^^  5^  ^  53  Vict  c  8.  s.  21. 

«  36  Geo.  3,  c.  52,  8.  27. 

7  8  &  9  Vict.  c.  76,  8.  4  ;  AtU-Gen.  v.  >  16  &  1/  \ict  c.  61,  s.  11. 
Hertford,  3  Ex.  670 ;  lie  Cholmondclaj,  "  Customs  and  Inland  Revenue  Act, 
1  Cr.  &  M.  149  ;  38  R.  R.  601.  1881  (44  Vict.  c.  12),  s.  41. 

8  55  Geo.  3,  c.  184,  Sched.,  Pt.  3.  "  This  exemption  was  removed  by 
»  45  Geo.  3,  c.  28,  s.  1.                               44  Vict.  c.  12,  s.  42. 
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Leaseholds  for  years,  and  legacies  charged  on  or  payable  out  of  Chap.  XX. 
moneys  to  arise  from  the  sale  or  mortgage  of  land,  are  not  now  g~   ^T^ 
subject  to  legacy  duty,  but  arc  subject  to  succession  duty.*  duty. 

The  object  of  the  Acts  imposing  probate  duty,  now  "  estate  Probate  duty 
duty,*'  is  to  tax  the  property  to  which  title  is  given  or  perfected  by  duty  toSn- 
the  letters  of  administration  or  by  the  probate,  and  to  levy  that  guished. 
tax  prior  to  administration  ;  while  the  object  of  the  imposition  of 
legacy  duty  is  to  tax  the  property  actually  taken  by  the  successors 
of  the  deceased  and  to  levy  that  tax  at  the  time  when  the  enjoy- 
ment accrues.^ 

Domicile, 

**  Domicile  "  is  popularly  used  in  the  meaning  of  the  place  where  Domicile, 
a  man  lives  or  where  he  has  his  home.  The  various  meanings  in 
which  the  word  is  used  in  law,  whether  for  ascertaining  rights  of 
succession,  rights  of  belligerents,  the  forum  of  jurisdiction,  or 
trading  privileges,  are  closely  connected  with  the  idea  of  home. 
When  the  word  is  used  with  reference  to  questions  of  succession, 
"  the  domicile  of  a  person  is  the  place  where  he  has  his  true  fixed 
permanent  home  and  principal  establishment,  and  to  which,  when- 
ever he  is  absent,  he  has  the  intention  of  returning  {animtis  rever- 
tendi)»'*^  When  used  in  this  meaning,  domicile  must  be  distin- 
guished from  "  residence,"  for  a  man  may  have  several  residences, 
though  he  can  have  but  one  domicile,  and,  as  an  infant  has  the 
domicile  of  his  parents,  it  is  possible  for  a  person  to  be  domiciled 
in  a  place  in  which  he  has  never  resided  or  even  been.* 

"  Domicile,"  as  applied  to  cases  of  succession,  may  mean 
(1)  domicile  of  origin,  or  (2)  domicile  by  operation  of  law,  or  (3) 
domicile  of  choice. 

1.  The  domicile  of  origin  of  a  legitimate  child  is  the  domicile  l.  Domicile 
of  his  father ;  of  an  illegitimate  child  (and  probably  of  a  post-        ^^^ 
humous  child)  is  the  domicile  of  his  mother  at  the  time  of  his 
birth.^    If  a  child   is   born  while  his  parents  are  temporarily 
absent  from  home,  the  place  of  his  birth  is  not  his  domicile  of 
origin.* 


M6  4  17  Vict,  c  51.  8.  19  ;  51  A:  52  *  IFalcot  v.  Botficld,  Kay,  534. 

Vict.  c.  8,  8.  21  (2).  5  ir^,^y  V.   Udiiy,  L.  R.  1  H.  L.  Sc. 

ilJ^^"^  ^'    ^^  '^''^"'   ^  ^^^'  ^^^-     S^«  ^'''  Cmignisli,  [1892]  3  Ch. 

'  Story,  Conflict  of  Laws,  §  41.     See  ^^^* 

J2e  CraUpiUh,  [1892]  3  Ch.  180.  *  Story,  Conflict  of  Luws,  §  46. 
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2.  Domicile 
by  operation 
of  law. 

Wife. 


Infant  child. 


Chap.  XX.  2.  By  marriage  it  becomes  the  duty  of  the  wife  to  live  with  her 
husband,  and  therefore  she  acquires  his  domicile/  not  only  as  a 
matter  of  law,  but,  if  she  lives  with  him,  as  a  matter  of  fact  her 
domicile  changes  with  his,^  and  she  is  unable  during  the  coverture 
to  acquire  a  domicile  diflferent  from  his,  even  if  she  is  li\ing  apart 
from  him  under  the  provisions  of  a  sepai-ation  deed.*  On  the 
other  hand,  if  her  husband  has  ceased  to  have  the  right  to  control 
her  actions  owing  to  her  having  been  divorced  a  vinculo  viatrimonii, 
she  can  acquire  a  domicile  difl'erent  from  his  ;*  but  it  is  doubtful 
whether  a  divorce  a  viensd  et  thoro,^  or  a  judicial  separation  under 
20  &  21  Vict.  c.  85,®  enables  her  to  acquire  a  domicile  different 
from  his. 

In  like  manner,  the  father  of  a  legitimate  infant  child  has  the 
right  to  control  its  actions,  and  therefore  the  domicile  of  such  a 
child  changes  with  that  of  its  father.^  After  the  death  of  the 
father,  the  domicile  of  an  infant  child  generally,  but  not  neces- 
sarily, changes  with  that  of  the  mother  if  the  child  isJUving 
with  her,  until  she  re-marries  f  the  mother  has  the  2>ower  to 
change  the  domicile  of  the  child  by  changing  her  own,  butjniay 
refrain  from  exercising  that  power.®  The  question  is  hardly 
settled  whether  a  guardian  has  the  power  of  changing  the  domicile 
of  his  ward.^ 

8.  A  person  sui  juris  may  change  his  domicile  whenever  and  as 
often  as  he  likes,  but  in  order  to  change  his  domicile  he  must  not 
only  intend  to  do  so,  but  he  must  actually  do  so.  In  other  words 
a  new  domicile,  called  domicile  of  choice,  is  acquired  by  the  com- 
bination of  residence  and  the  intention  to  ijermanently  reside  in^a 
given  country,  but  not  otherwise.  There  may  be  some  doubt 
whether  it  is  not  also  necessary  that  the  person  should  have  the 
intention  of  incorporating  himself  with  the   pox)ulation  of  the 


3.  Domicile 
of  choice. 


1  Ualhausi^  v.  M'Doiiall,  7  CI.  &  F. 
817  ;  51  R.  R.  S6  ;  Hancy  v.  Famie,  8 
App.  Cas.  48. 

2  Turner  v.  Thompson,  13  P.  D.  37  ; 
De  Nicoh  v.  Curlier,  [1900]  A.  C.  21  ; 
Re  Martin,  [1900]  P.  211  ;  Viditz  v. 
C/Hagan,  [1900]  2  Ch.  87. 

*  JVarrender  v.  Wamnder,  2  CI.  & 
F.  488  ;  37  R.  K.  188 ;  Kc  Daly,  25 
Beav.  456. 

**  Westlake,  Private  International 
Law,  §  253. 


*   iniliuiiis  V.  Dormer,  2  Kob.  505. 
«  Dolphin  V.  Itobina,  7  H.  L.  C.  390. 
'  ISharpc  v.  Crispin,  L.  R.  1  P.  &  D. 
611  ;  ife  Craignish,  [1892]  3  Cb.  180. 

**  Potinger  v.  JVigtUman,  3  Mer.  67  ; 
17  R.  R.  20  ;  Johmtmie  v.  BeaUU,  '10 
CI.  &  F.  138  ;  59  R  K.  2Z;  Re  Beau- 
mont, [1893]  3  Cb.  490. 

'  Potinger  v.  JVightman,  sup.;  DowjlM 
V.  Douglas,  12  Eq.  625  ;  Story,  Conflict 
of  Laws,  §  505. 
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country  where  he  takes  up  his  residence,  so  that  the  application  of   Chap.  ZX. 
its  law  to  him  is  in  accordance  with  his  wishes.^ 

The  domicile  of  choice  continues  until  another  domicile  has  been 
acquired.^ 

The  domicile  of  an  ambassador  or  charge  d'affaires,  and  of  Ambassa- 
the  members   of  his   suite,  or  of  an}'  person   in  the   civil  or        ' 
military  service   of  the   Crown,  is  not  changed  by  his  service  servants, 
abroad.^ 

It  also  appears  that  an  officer  who  is  not  employed,  but  is  liable 
to  be  employed,  cannot  acquire  a  foreign  domicile.^     On  the  other 
hand,  a  person  entering  into  the  public  service  of  a  state  in  which 
he  is  not  domiciled,  probably  acquires  a  domicile  there.^     A  person  Soldiers  and 
domiciled  in  the  King's  dominions  does  not  change  his  domicile  ^*  ^"* 
by  entering  the  navy  or  army/ 

A  person  who  is  not  sui  juris  cannot  change  his  domicile  of  his  Persons  not 
own  accord.     In  particular,  an  infant  cannot  do  so  J  *mjnnf. 

Questions  relating  to  domicile  must  be  carefully  distinguished 
from  those  relating  to  allegiance  or  naturalization.^     For  instance, 
a  British  subject  may  be  domiciled  in  America  and  naturalized  in 
France.     **  Allegiance  '*  is  a  faith  that  the  subject  owes  to  the  AUegiance. 
Crown,  so  that  the  phrases  "  to  owe  allegiance  to  the  King  *' 
and  "to  be  a  British  subject"  mean   the   same  thing.     Natu-  NaturaUza- 
ralization   is   where   an  alien  becomes   a  British   subject.*     A    ^^"' 
person  bom  a  British  subject  could  not  formerly  throw  ofif  his 
allegiance,  but  the   Naturalization  Act,   1870,  enables  him   to 
do  so  where,  on  his  birth,  he  became  a  subject   of  a  foreign 
state  as  well  as  a  British  subject;   and  under  the  same  Act  a 
British  subject  who,  while  resident  in  a  foreign  state  and  under 
no  disability,  becomes  naturalized  there,  ceases  to  be  a  British 

*  Moorhouse  v.  Lord,  10  H.  L.  C.  272  ;       Somerville  v.  Somervilhy  6  Ves.    757  ; 
lie  Martin,  [1900]  P.  211  ;  He  Johnum,       5  K.  R.  155. 

;i903]  1   Ch.  821  :   Westlakc,    Private  6  Broini    v.   Smith,    15    Beav.    444 ; 

Inteniational  Law,  p.  304.  £x  p.   Cunningham,  13  Q.  B.  D.  418  ; 

*  Urquhart  v.  Butterfield,  37  Ch.  D.       Jie  MacreigJU,  30  Ch.  D.  165. 

557  ;  Udny  v.  Udmj  L.  R.  1  H.  L.  Sc.  ,  ^    ^^,^^^  ^    BuUerfield.  37  Ch.  D. 

m,  Moorhouse  y  Lord,, up  Z57  ;  Somerville  v.   So^nennlle,    5   Ves. 

'  Douglas    v.    Douglas,    12  Eq.  61/  ;  ^^^     ^  ^   P    -__ 

AU.-Qea  v.  Napier,  6 Ex.  217  ;  Brownx.  '^'  '  **  ^'  ^'  ^^^' 

Smith,    15    Beav.    444  ;    Att.-Gen.    v.  ^  ^'-^^«2/  v.   Udny,  L.  R.  1  H.  L.  Sc. 

PoUinger,   6   H.   &  N.   733  ;  Sha7pc  v.  441  ;  Haldane  v.  Eckford,  8  Eq.   631  ; 

Crispin,  L.  R.  1  P.  &  D.  611.  Abd-ul-Messih  v.  Farra,  13  App.   Cas. 

*  Hodgson   v.    Beauchesne,    12    Moo.  431. 

P.  C.  285.  ^  Naturalization  Act,  1870  (33  &  34 

*  Ommaney    v.    Binglmm,    cited    in      Vict.  c.  14). 
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Chap.  ZX.  subject,  but  has  the  right  to  remain  a  British  subject  on  making 
the  prescribed  declaration.^  This  provision  does  not  empower 
a  British  subject  to  become  naturalized  in  an  enemy  state  at  war 
with  this  country.^ 

Republication^ 

The  reader  is  referred  to  the  author's  work  on  Real  Property^ 
for  the  methods  of  reviving  a  revoked  will,  a  process  which  is  often, 
though  incorrectly,  called  "  republication." 

1  lb.  8S.  4,  6.     See,  an  to  British  sub-  ^  Rex  v.  Lynch,  [1903]  1  K.  B.  444. 

jects  post,  p.  408.  »  31.  L.  R.  P.  402,  405. 
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CHAPTER  XXI. 

PERSONS   UNDER   DISABILITY. 
Married  Women- — Infants — Lunatics — A  liens. 

Married  Women.^ 

The  position  of  a  married  woman  in  respect  of  personal  pro-  Chap.  XXI. 
perty  is  to  be  considered  (Ist),  as  it  was  defined  by  the  common  'Z  ~ 

law ;  (2ndly),  in  respect  of  the  rights  given  to  her  in  equity  by  —Equity- 
means  of  trusts  of  property  to  be  held  for  her  separate  use  ;  and  ^^^*^- 
(3rdly),  in  respect  of  the  proprietary  rights  conferred  by  modem 
statutes,  viz.,  The  Married  Women's  Property  Acts,  1870,2 1882,^ 
and  1893.* 

(1.)  At  common  law  the  marriage  is  an  absolute  and  unquali-  The  common 
fied  gift  to  the  husband  of  all  chattels  personal  of  the  wife  in  jq  possession, 
possession  in  her  own  right,  whether  belonging  to  her  at  the  time 
of  the  marriage  or  acquii'ed  subsequently  during  the  coverture, 
and  whether  he  survives  her  or  not.  The  property  is  divested 
out  of  the  wife  and  vested  in  the  husband  only :  he  may  dispose 
of  it  in  his  lifetime  or  by  his  will,  and  it  passes  to  his  executors 
or  administrators  as  part  of  his  personal  estate.^  The  effect 
of  marriage  on  the  wife's  chattels  personal  in  possession  was  a 
consequence  of  the  doctrine  that,  for  most  purposes,  **  husband 
and  wife  are  but  one  person  in  law."^ 

^  See,  as  to  real  estate,  M.  L.  R.  P.  with  i*esi)ect  to  married  women's  pro- 

121  et  seq.     It  is  not  practicable  within  perty,  see  the  essay  by  Mr.  C.  S.  Kenny  ; 

the  limits  of  this  work  to  give  more  than  and  Haynes,  Outlines  of  Equity  (Lecture 

an  outline  of  the  proprietary  rights  of  VII.). 

married  women  in  personal  property  ;  ^  33  &  34  Vict.  e.  93. 

for  further  information  on  the  subject  ^  45  &  46  Vict.  c.  75. 

the  reader  is  referred  to  the  text  books  *  56  &  57  Vict.  c.  63. 

specially  dealing  with  it,  which  must  *  Co.  Litt.  351  b  ;  Purdew  r.  Jackson, 

also  be  consulted  as  to  the  contractual  1  Russ.  59,  65. 

obligations  of  married  women,  and  other  *  Litt.  s.  291.     See   Kenny  on  Mar- 

niatters  outside  the  scoi>e  of  this  treatise.  ried  Women,  pp.  7  ct  seq,  ;  Phillips  v. 

As  to  the  history  of  the  law  of  England  Barnct,  1  Q.  B.  D.  440,  per  Lush,  J. 
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Chap.  XXL  The  wife  may,  however,  dispose  of  her  personal  estate  by  a  wiU 
made  with  the  consent  of  her  husband  ;  that  consent  may  be 
given  at  any  time,  even  after  the  death  of  the  wife,  but  it  can  be 
revoked  at  any  time  before  probate  of  the  will.} 

The  only  exception  to  the  rule  appears  to  be  in  the  case  of 
"  parapliernalia  *'  of  the  wife,  that  is,  apparel  and  ornaments 
suitable  to  the  wife's  condition  in  life,  and  given  to  her  by  her 
husband  for  her  use  as  his  wife,  as  ornaments  of  her  person  only. 
Of  these  the  husband  cannot  dispose  by  will,  but  he  can  dispose  of 
them  in  his  lii'etime  by  sale  or  gift.  The  wife  cannot  dispose  of 
them  during  her  husband's  lifetime,  but  if  she  survives  him  tbey 
belong  to  her,  subject,  however,  to  his  debts,  if  his  other  assets 
are  insuflScient.^ 

It  has  been  held  that  the  Married  Women's  Property  Acts  have 
not  affected  the  law  as  to  gifts  of  paraphernalia.'*  Gifts  by  strangers 
to  the  wife,  or  gifts  by  the  husband  not  as  paraphernalia,  are  tbe 
separate  property  of  the  wife.* 

A  chose  in  action,^  being  a  right  of  action  to  recover  something 
which  is  not  in  possession,  may  be  either  an  immediate  right  of 
action  to  obtain  possession  of  the  property  or  a  future  right  of 
action  to  obtain  such  possession  at  a  future  time,  in  which  case  it 
is  commonly  called  a  **  reversionary  chose  in  action."  Thus,  a 
debt  to  recover  which  there  is  a  present  right  of  action,  or  a  legacy 
immediately  payable,  is  to  be  distinguished  from  a  right  to  recover 
or  obtain  property  after  the  death  of  a  living  person,  as  where  a 
fund  is  held  by  trustees  upon  trust  to  pay  the  income  to  A.  during 
his  life,  and  after  his  death  to  transfer  the  fund  to  B. ;  here  B. 
has  during  A.'s  life  a  reversionary  chose  in  action. 

**  The  nature  and  extent  of  the  husband's  interest  in  and  power 
over  the  wife's  choses  in  action  is,"  it  has  been  said,*  **  of  a 
peculiar  nature.  Marriage,  the  law  says,  is  only  a  qualified  gift 
to  the  husband  of  the  wife's  choses  in  action,  viz.,  upon  condition 
that  he  reduce  them  into  possession  during  its  continuance.  If 
he  happen  to  die  before  his  wife  without  having  reduced  such 


Choses  in 
action. 


1  See  Elliott  v.  North,  [1901]  1  Ch. 
424.     Ante,  p.  373  ;  post,  p.  405. 

^  See  Graham  v.  Londonderry,  3  Atk. 
393;  Tasker  v.  Tasker,  [1895]  P.  1  ; 
and  cases  cited  in  notes  to  Hulmc  v. 
Tenant,  in  1  W.  k  T.  L.  C.  727. 

'  Tasker  v.  Tasker, _S7ip. 


*  Tasker  v.  Tasker,  sup.  ;  Exp.  Paw 
ncU,  37  AV.  R.  464. 

*  As   to   clioses   in   action,   see  antt, 
Ch.  IX.  p.  123. 

6  Per  lA.  Gifford,  M.R.,   P^rdew  r. 
Jackson,  1  Russ.  66 ;  25  R.  R.  5. 
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>r()pei*ty  into  possession,  she,  and  not  his  personal  representa-  Chap.  XXL 
ives,  will  be  entitled  to  it.  The  wife's  right  is  not  divested  by 
he  marriage.  The  chose  in  action  continues  to  belong  to  her, 
mless  the  husband  can  and  does  reduce  it  into  possession  and 
hereby  makes  it  cease  to  be  a  chose  in  action.  The  husband 
las  not  on  the  marriage  any  immediate  property  in  the  chose  in 
iction ;  he  has  only  the  right  to  reduce  it  into  possession  if  it  be 
n  a  state  capable  of  being  so  reduced.  Reduction  into  posses- 
ion is  a  necessary  and  indispensable  preliminary  to  the  husband's 
laving  any  right  of  property  in  himself  or  to  his  being  able  to 
onvey  any  right  of  property  to  another.  If  he  dies  without 
aving  been  able  or  willing  to  perform  this  condition,  the  right  of 
he  wife  continues  unaltered  exactly  as  if  she  had  never  married. 
lev  title  is  the  same  after  her  husband's  death  as  it  was  before  her 
iiarriage.  The  husband  had  a  power,  but  he  had  never  exercised 
t:  or  the  chose  in  action  was  so  circumstanced"  [as,  for  instance, 
liere  it  is  reversionary]  **  that  he  could  not  exercise  it  so  as  to 
ilfil  the  condition  upon  which  his  title  depended."^ 


No   general   rule   can  be  laid  down  as  to  what  amounts   to  What  is 
eduction  into  possession.-     Some  act  must  be  done  which  will  \^^  "^^^ 
ave  the  effect  of  changing  the  property  in  the  chose  in  action,  or  sion." 
iving  the  husband  control  over  the  chose  without  the  necessity 
f  an  action,^  or  enabling  the  husband  to  sue  for  it  as  had  and 
eceived  to  his  use.*     The  husband  must  for  some  moment  of 
inie,  have  obtained  absolute  dominion  over  the  property.^ 
The  actual  receipt  by  the  husband  of  money  due  to  his  wife  is 
reduction  into  possession  ;  *  so  a  transfer  of  her  stock  into  his 
ole  name;  or  if  he  issue  execution  on  a  judgment  obtained  by 
im  for  money  due  to  her;  or  if  an  agent  appointed  by  husband 
nd  wife  receives  money  forming  j^art  of  an  estate  of  which  the 
ife  is  administratrix.^     But  mere  receipt  of  interest  on  a  debt 
as  been  held  not  to  be  a  reduction  into  possession.^     The  receipt 
y  the  husband  must  be  as  husband,  and  not  merely  as  a  trustee 
r  executor.* 

^  See  Fk^t  v.  Pcrriiis,  L.  R.  3  Q.  B.  *  Kichohm  v.  iJrunj,  7  Ch.  D.  55,  per 

36  ;  4  id.  500.  Fry,  J.     Sco  Parker  v.  Lechmcrc,  12  Ch. 

•  See  uotes  to  Hornsby  v.  Ztc,  in   1       D.  256. 

^■.  k  T.  L.  C.  156.  «  See  Jiecs  v.  KrtVi,  11  Sim.  888 

'  Per  Fry,  J.,  Jie  Barber,  11  Ch.  D.  "  Re  Barber,  11  Cli.  D.  442. 

42.     And  see  2  Spence,   Eq.  Jur.  \..  **  Hart  v.  i^Hephnt.^,  6  i}.  B.  937. 

78.  9  Baker  v.  Uall,  12  Ve».  497  ;  Wall  v. 

*  Aitehison  V.  Dixon,  10  Eq.  589.  Tomlinson,  16  Ves.  413  ;  10  R.  R.  212. 
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THE  MODEBN  LAW  OF  PERSONAL  PROPERTY. 

We  have  seen  that,  if  the  husband  dies  in  his  wife's  lifetime, 
without  having  reduced  the  chose  in  action  into  possession,  it 
belongs  to  the  wife  by  survivorship.  On  the  other  hand,  if  the 
wife  dies  in  her  husband's  lifetime,  he  is  entitled  to  her  choses  in 
action  not  reduced  into  possession  upon  taking  out  letters  of 
administration  to  her ;  ^  and  if  he  dies  without  having  taken  oat 
administration  to  her,  his  beneficial  interest  passes  to  his  personal 
representatives.^ 

So  long  as  a  chose  in  action  is  reversionary  there  can  of  course 
be  no  reduction  into  possession  by  the  husband.  An  assignment 
of  it  by  him  would  not  operate  as  a  reduction  into  possession,^  and 
would  not  defeat  the  wife's  right  by  survivorship,  which  is  a  legal 
right  against  which  the  equitable  right,  if  it  existed,  of  the 
assignee  could  not  prevail.'^  The  assignment  by  the  husband 
could  not  pass  more  than  his  right  to  reduce  the  chose  into  posses- 
sion if  he  should  be  able  to  do  so,  i.e.,  if  it  should  fall  into  possession 
before  his  death.  If  the  husband  died  while  the  chose  in  action 
was  still  reversionary,  the  assignee  could  take  nothing,  for  all  he 
obtained  by  the  assignment  was  the  qualified  and  contingent  right 
of  his  assignor.^ 

If  the  wife  died  while  the  chose  in  action  was  still  reversionary, 
the  husband  would  as  her  administrator  take  it  subject  to  any 
previous  assignment  made  by  him,  and  therefore  it  would  belong 
to  the  assignee,  subject,  however,  to  payment  of  the  wife's  debts.* 

In  cases  where  the  wife's  chose  in  action  is  equitable,  and  not 
legal,  she  is  entitled  to  her  **  equity  to  a  settlement,"  that  is,  she 
can  obtain  an  order  from  a  Court  of  equity  that  the  whole  or  part 
of  the  property  shall  be  settled  upon  her  and  her  children,  instead 
of  being  taken  by  her  husband  or  his  assignee.''  Such  an  order 
can  be  obtained  either  in  an  action  brought  by  the  husband  to 
recover  the  property  in  a  Court  of  equity,  or  in  an  action  brought 
by  the  wife  for  the  purpose  of  enforcing  her  equity.^  This  right 
can  be  asserted  against  any  assignee  of  the  husband.^     There  is 


^  Ante,  p.  374. 

-  See  Jic  Harding,  L.  R.  2  P.  &  D. 
394  ;  Smart  v.  TraiUer,  43  Ch.  D.  587  ; 
Ke  Atkhisotif  [1899]  2  Ch.  1. 

^  Purdew  v.  Jackson,  1  Russ.  54  ;  25 
K.  R,  5. 

^  lb,  57. 

'"  See,  for  example,  Pnrdcw  v.  Jackson, 
1  Russ.  1 ;  25  K  R.  5. 


*  Heard  v.  Stanford,  Cases  Ump. 
Talbot,  173. 

'  See  yralla^x  v.  A  11^0,  2  Dr.  k  Sin. 
216;  1  De  G.  J.  Sc  S.  643;  Elibaidv. 
Montolieu,  1  W.  &  T.  L.  C.  630,  and 
notes  thereto ;  Vaizoy  on  Settlements, 
271. 

«  Macatday  v.  PhiUipa,  4  Vea.  19; 
Itohert$  V.  Cooper,  [1891 J  2  Ch.335. 
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0  fixed  inile,  but  generally  one-half,  though  sometimes  the  whole,  Chap.  XXI. 
;  directed  to  be  settled.^ 

Under  the  old  law,  as  a  married  woman  had  no  power  of  Malins'Act. 
isposing  of  property  other  than  property  belonging  to  her  for 
er  separate  use,  and  the  husband's  right  to  her  reversionary 
doses  in  action  was  of  the  qualified  and  contingent  character 
bove  described,  it  was  not  possible,  even  for  husband  and 
ife  together,  to  make  an  absolutely  efiectual  disposition  of  such 
lioses  in  action ;  but  by  an  Act  passed  in  1857,  and  commonly 
ailed  "  Malins'  Act,**^  it  was  provided  that  every  married  woman 
lay,  with  the  concurrence  of  her  husband,  by  deed  acknowledged 

1  the  manner  required  by  the  Fines  and  Recoveries  Act,*  dispose 
f  her  future  or  reversionary  interest,  vested  or  contingent,  in  any 
ersonal  estate  to  which  she  is  entitled  under  any  instrument  made* 
fter  31st  Dec,  1857,  except  her  own  marriage  settlement,  as  fully 
nd  effectually  as  if  she  were  a  feme  sole;  and  may  in  like  manner 
elease  or  extinguish  any  power  in  regard  to  such  personal  estate, 
nd  release  or  extinguish  her  equity  to  a  settlement  out  of  her 
►ersonal  property  in  possession  under  any  such  instrument  as 
foresaid ;  but  the  Act  is  not  to  extend  to  any  reversionary  interest 
s  to  which  she  is  by  the  instrument  creating  it  restrained  from 
Jienation. 

The  title  of  the  married  woman  must  be  derived  under  an 
'instrument,**  and  the  Act  does  not  apply  to  property  derived 
inder  an  intestacy.^  "Future  interests"  mean  interests  to 
vhich  the  married  woman  has,  at  the  date  of  the  disposition, 
5ome  existing  title  at  law  or  equity,  and  do  not  include  mere 
)osBibiUties  or  expectancies.^  The  Act  includes  legal  choses  in 
ictionJ 

The  concurrence  of  the  husband,  and  the  separate  examination, 
ire  not  necessary  in  respect  of  property  to  which  the  Married 
Women's  Property  Act,  1882,  applies.® 

It  is  not  strictly  within  the  scope  of  the  present  treatise  to  deal  Chattels  real, 
with  chattel  interests  in  land ;    but  it  may  be  convenient  here  to 

*  lie  SuggiUy  3  Ch.  215  ;  Roberts  v.  *  AUcardy.  TFalker,  [1896]  2  Ch.  369. 
Cooper^  tup,                                                           *  lb,  ]>.  380. 

Mo  &  21  Vict  c.  67.     See  notes  to  "   Witha-by  v.  Rackham,  60  L.  J.  Ch. 

Hontby  V.  Lee,\^,k  T.  L.  C.  167.  511. 
'  3  &  4  Will.  4,  c.  74.  »  See  Kiddell  v.  Errington,  26  Ch.  D. 

*  Uoberts  V.  Cooper,  [1891  ]  2  Ch.  335  ;  220  ;  Re  Batt's  Settled  Estates,  [1897]  2 
i>'  Elcm,  [1894]  1  Ch.  303.  Ch.  65. 
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Chap.  XXI.  note  that,  at  common  law,^  legal  terms  of  years  belonging  to 
"  the  wife,  become,  on  the  marriage,  the  property  of  the  husband 
sub  modo  and  not  absolutely.  He  becomes  possessed  of  them  in 
her  right,^  and  entitled  to  the  rents  and  profits  of  them  during 
the  coverture.  The  marriage  does  not  divest  the  term  out  of  the 
wife,  but  the  husband  may  dispose  of  it  inter  vivoSy  though  not 
by  his  will,^  and  if  he  survives  his  wife  he  is  entitled  to  it  abso- 
lutely jure  maritif  without  taking  out  administration  to  her;'  but 
if  the  wife  survives  the  husband,  she  is  entitled  to  it,  subject  to 
any  disposition  made  by  the  husband  inter  vivos.  The  husband's 
rights  extend  to  reversionary  interests  of  the  wife  in  leaseholds 
for  years,*  unless  they  are  of  such  a  nature  that  they  could  not 
possibly  vest  in  possession  until  after  the  husband's  death.* 

(2.)  Equitable  separate  estate  of  a  married  woman  must  be 
distinguished  from  separate  estate  which  is  made  such  under 
statutory  provisions.^ 

In  equity  a  married  woman  has  ever  since  the  reign  of  Eliza- 
beth "  been  considered  as  capable  of  possessing  property  to  her 
separate  use,  independently  of  her  husband  ;  such  property  is 
called  her  separate  estate,  and,  in  respect  of  it,  she  is  considered 
as  9,  feme  sole.  It  may  be  acquired  either  by  contract  with  the 
husband  before  marriage,  or  by  gift  from  him,  or  from  any 
stranger,  wholly  independent  of  such  contract ;  so  far  as  his  legal 
rights  as  husband  may  interfere,  the  Court  will  treat  him  as  a 
trustee  for  the  wife.® 

The  legal  estate  in  the  wife's  separate  property  being  vested  in 
a  trustee  or  trustees,  she  cannot  convey  any  legal  interest  in  it ; 
but  so  far  as  her  equitable  beneficial  interest  is  concerned,  she 
has  the  same  power  of  disposition,  whether  inter  vivos  or  by  will, 
as  if   she  were    unmarried.*     The  separate  use  operates  as  a 


Equitable 

separate 

estate. 


1  Co.  Litt.  300  a. 

2  Bracebridge  v.  CooAr,  Plowd.  418. 

3  ReBdlamy,  26  Ch.  D.  620  ;  Surman 
V.  WharUm,  [1891]  1  Q.  B.  491. 

*  Re  Bellamy^  ubi  sup, 

5  Duberlcy  v.  Day,  16  Bcav.  33. 

«  Post,  p.  402. 

7  Sanky  v.  Golding,  Gary,  124.  See 
the  early  cases  cited  in  Kenny  on  Mar- 
ried Women,  pp.  99  et  seq.,  and  in 
Haynes,  Outlines  of  Equity  (Lecture 
VII.).      As  to  separate  property  gene- 


rally, see  Vaizey  on  Settlements,  Ch.  X., 
pp.  747  et  seq, 

8  Per  Ld.  Langdale,  M.R.,  Tuliett  v. 
Arnutroiig,  1  Beav.  21 ;  49  K  R.  280. 
As  to  the  husband  being  a  tmKt«*e,  see 
per  Jnmes,  L.J.,  Ashtcorth  v.  OtUmm,  5 
Ch.  D.  941  ;  Ex  p.  Sibeih,  14  Q.  B.  D. 
417  ;  WasseU  v.  LeggaU,  [1896]  1  Ch. 
554.  As  to  gifts  by  husband  to  wfe, 
see  Vaizey  on  Settlements,  760,  and 
aiUe,  p.  90. 

®  Fettiplace  v.  Gorges,  1  Ves.  jun.  46; 
1  R.  R.  79. 
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])rotection  to  a  married  woman  against  the  legal  power  over  the  Chap.  XXL 
wife's  property  which  is  vested  in  the  husband.  "  It  acts  in  contra-  ~ ' 

vention  and  control  of  the  legal  right  of  the  husband,  and  as  against 
his  legal  power  it  is  a  sufficient  protection  ;  but,  the  power  of 
alienation  remaining  in  the  wife,  the  separate  estate,  unfettered, 
is  no  protection  against  the  moral  influence  of  the  husband  ;  and 
many  instances  have  occurred  in  which  the  wife,  under  the 
persuasion  or  influence  of  her  husband,  has  been  induced  to 
exercise  her  power  of  alienation  in  his  favoiu:,  or  for  his  benefit, 
and  thus  defeat  the  protection  intended  for  her.^  It  has,  there-  Restraint  on 
fore,  become  usual  to  introduce  into  wills  and  settlements  a  clause  ^"^^^^^P*^*^'*- 
directing  that  the  separate  estate  shall  be  incapable  of  assignment 
in  anticipation,  or  of  alienation  ;  and  the  validity  of  this  restraint 
on  anticipation  "  has  long  been  allowed.-  But  a  restraint  on  antici- 
pation can  only  be  imposed  in  respect  of  separate  estate;^  though 
it  is  sufficient  if  the  separate  use  arises  only  by  \'irtue  of  the  Act.* 
Separate  estate,  as  its  name  implies,  has  its  existence  only 
during  a  coverture,  i.e.,  so  long  as  the  owner  of  it  is  a  married 
woman  ;  ^  but,  unless  the  trust  for  separate  use  is  limited  to  the 
duration  of  a  specified  marriage,*  the  separate  use  will  again  arise 
on  a  subsequent  marriage;^  and  the  restraint  on  anticipation,  being 
only  an  incident  of  the  separate  estate,  ceases  with  the  determina- 
tion of  the  coverture  but  attaches  again  on  a  subsequent  marriage.'^ 
Therefore,  after  the  death  of  the  husband  or  dissolution  of  the 
marriage,  the  wife  (so  long  as  she  remains  unmarried)  can  dispose 
of  property  which  during  the  marriage  was  her  equitable  separate 
property  subject  to  a  restraint  on  anticipation.® 


^  Per  Ld.  Langdale,  M.R.,  TulleU  v.  »  Stogdcm  v.  Lee,  [1891]  1  Q.  B.  661. 

Armstrong,  1  Beav.  22  ;  49  R.  R.  280.  4  jjg  Lumley,  [1891]  2  Ch.  690. 

As  togifts  by  Hife  to  husband,  see  Vaizey  5  Tullett  v.  Annslroag,  1    Beav.  24; 

onSetUeinents  783.^^^.  49  R.  R.  280. 

*  lb.     See,    further,    as   to    separate 

esute,  per   Ld.  Selbome,  C,  Cahill  v.  *  ^^'  V-  27  ;  Baickes  v.  Hitbhack,  11 

Cahill,    8  App.   Cas.   426  (cited  M.  L.  ^-  °  '  ^omilton  v.  Hamillon,  [18U2]  1 

R.  P.  115);  Taylor  v.  Meads,  4  De  G.  ^^''  ^^^ '  ^^''^^^  ^-  ^^^^^^ds,  77  L.  T. 

J.  k  S.  597,  608  (cited  M.  L.  R.  P.  117)  ;  2^^* 

and   as    to    restraint  on    anticipation,  '  Tidlett  v.  Armstrong,  1  Beav.  1  ;  4 

M.  L.  R.  P.  128  ;  Elph.  N.  &  C.  Interp.  My.  &  Cr.  390  ;  49  R.  R.  280  ;  Shafto  v. 

301 ;  Theobald  on  Wills,  556  ;  Butler  v.  BuMer,  40  L.  J.  Ch.  308  :  Hamilton  v. 

Butler,  16  Q.  B.  D.   877.    As    to    the  Hamilton,   sup.  ;    Stroiid  v.   Edwards, 

history  of  the  "restraint  on   anticipa-  ^^^P- i    ^    Wheeler,  [1899]  2    Ch.  717. 

tion,"  see  Haynes,  Outlines  of  Equity  '*^ee  Woodmeston  v.  Walker,  2  R.  &  My. 

(Lecture  VII.),  p.  227  ;  Kenny  on  Mar-  197. 

ried  Women,  104.  ^   jiTright  v.  Wright,  2  J.  &  H.  647. 
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The  restraint  on  anticipation  does  not  apply  to  income  which 
has  accrued  due  to  a  married  woman,  though  such  income  has  not 
come  to  her  hands,  but  is  in  the  hands  of  her  trustees.^ 

A  married  woman  cannot  by  any  estoppel  from  her  acts,  conduct, 
or  admissions,  or  by  her  own  fraud,  be  deprived  of  the  protection 
afforded  by  a  restraint  on  anticipation.^ 

The  Conveyancing  Act,  1881,  provides  that,  where  a  married 
woman  is  restrained  from  anticipation,  the  Court  may,  with  her 
consent,  by  judgment  or  order  bind  her  interest  in  any  pro- 
perty if  it  appears  to  the  Court  to  be  for  her  benefit  to  do  so.* 
The  Married  Women's  Property  Act,  1898,  enables  the  Court, 
before  which  any  action  or  proceeding  instituted  by  a  woman  is 
pending,  to  order  payment  of  the  costs  of  the  opposite  party  out 
of  property  which  is  subject  to  a  restraint  on  anticipation,  and  to 
enforce  such  order  by  the  appointment  of  a  receiver  and  the  sale 
of  the  property.* 

The  quality  of  separate  property  ceases  on  the  death  of  the 
married  woman,  and  thereupon,  in  the  absence  of  express  pro- 
vision to  the  contrary,  her  separate  propei-ty  (so  far  she  has  not 
disposed  of  it  by  will  or  otherwise)  devolves,  and  the  right  of  her 
husband  surviving  her  accrues,  just  as  if  the  sepai'ate  use  had 
never  existed.^ 

No  particular  form  of  words  is  required  to  create  the  separate 
use.  Any  expression  from  which  an  intention  to  exclude  the 
husband  can  be  clearly  infeiTed  will  be  sufficient  for  that  purpose ; 
but  the  intention  to  give  a  separate  estate  must  be  clearly 
expressed.^  The  words  must  show  an  intention  to  secure  the 
property  against  the  control  of  the  husband  and  to  give  to  the 
wife  the  sole  and  absolute  disposition.^ 

The  usual  origin  of  separate  estate  is  an  ante-nuptial  settlement, 


1  IIood-Bans  v.  Ueriot,  [1896]  A.  C. 
174. 

«  Bat&inan  v.  Fabcr,  [1898]  1  Ch.  144. 

3  44  &  45  Vict.  c.  41,  s.  39.  /te  Pol- 
lard, [1896]  2  Ch.  552  ;  Be  Blundell, 
[1901]  2  Ch.  22. 

*  56  &  57  Vict.  c.  63,  s.  2.  ffood- 
Barrs  v.  Heriot,  [1897]  A.  C.  177; 
Hood-Barrs  v.  Cathcart  (No.  4),  [1895] 
1  Q.  B.  873  ;  Nunn  v.  Tyson,  [1901]  2 
K.  B.  487. 

*  Per  Stirling,  J.,  Re  Lambert,  39  Ch. 
D.  633,  citing  Protidley  y.  Fielder,  2  My. 


&  K.  57  ;  89  R.  R.  135 ;  Jfolonp  v. 
Ke^iinedy,  10  Sim.  254  ;  51  R.  R.  28« ; 
Cooper  V.  Macdonald,  7  Ch.  D.  296.  See 
ante,  p.  374. 

«  SeeElph.  N.  &C.  Intcrp.,  Rale  117. 
p.  296,  and  instances  there  cited,  and  in 
the  notes  to  Ifulme  v.  Tenant,  1  W.  4 
T.  L.  C.  661  ;  Theobald  on  Wills,  558; 
Yaizey  on  Settlements,  p.  754. 

7  Masfty  V,  Bowen,  L.  R.  4  H.  L.  288. 
See  Surman  v.  JHuirton,  [1891]  1  Q.  B. 
491. 
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or  a  gift  or  limitation  to  her  separate  use  in  some  other  written  Chap.  ZXI. 

instrument  inter  vivos,  or  a  bequest  by  will ;  but  such  separate 

estate  may  arise  in  other  ways,  as,  for  example,  where  her  husband 

agrees  after  the  marriage  that  she  shall  carry  on  a  trade  or  business 

on  her  separate  account ;  and  such  agreement  may  be  express,  or 

impUed  from  conduct  on  the  part  of  the  husband  showing  that  he 

had  made  himself  a  trustee  for  the  wife.^     And  separate  property 

might  arise  where  a  wife  was  deserted  by  her  husband,^  or  judicially 

separated.'* 

Lord  Langdale,  M.R.,*  expressed  the  result  of  the  authorities 
in  the  following  propositions : — 

"  Property  given  to  a  woman  for  her  separate  use,  independent  of 
any  husband,  may  be  enjoyed  by  her  durinjf  her  coverture  as  her 
separate  estate,  although  the  property  originally,  or  at  any  subsequent 
period  or  periods  of  time,  became  vested  in  her  when  discovert.  In 
respect  of  sach  separate  estate  she  is  considered  as  a  feme  sole,  although 
covert.  Her  faculties  as  such  and  the  nature  and  extent  of  them  are 
to  be  collected  from  the  terms  in  which  the  gift  is  made  to  her  and  will 
be  supported  by  the  Court  for  her  protection." 

"The  words  *  independent  of  a  husband,'  whether  expressed,  or 
implied  in  the  terms  of  the  gift,  mean  no  more  than  that  the  Court 
will  not  permit  the  marital  power  of  the  husband  to  be  used  in  contra- 
vention of  the  enjoyment  of  the  property  according  to  the  terms  of  the 
gift." 

'*  If  the  gift  be  made  for  her  sole  and  separate  use,  without  more, 
she  has  during  the  coverture  an  alienable  estate  independent  of  her 
husband." 

"  If  the  gift  be  made  for  her  sole  and  separate  use  without  power  to 
alienate,  she  has  during  the  coverture  the  present  enjoyment  of  an 
unaHenable  estate,  independent  of  her  husband." 

"  In  either  of  these  cases  she  has,  when  discovert,  a  power  of  aliena- 
tion ;  the  restraint  is  annexed  to  the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only  during  coverture;  while  the 
woman  is  discovert,  the  separate  estate,  whether  modified  by  restraint 
or  not,  is  suspended  and  has  no  operation,  though  it  is  capable  of 
arising  on  the  happening  of  a  marriage.  The  separate  estate  may  and 
often  does  exist  without  the  restriction,  but  the  restriction  has  no 
independent  existence ;  when  found,  it  is  as  a  modification  of  the 
separate  estate  and  inseparable  fi'om  it." 

^  See  the  coaeaofAshicorth  v.  Outram,  McCarthy,  [1892]  P.  21  ;  Hill  v.  Cooper, 

5  Ch.  D.  923  ;  Lovell  v.  Newtm,  4  C.  P.  [1893]  2  Q.  B.  85  ;  Re  Hicghes,  [1898] 

D.  7  ;  and  lie  Dearmer,  53  L.  T.  905.  1   Ch.   529  ;  as   to  judicial   separation, 

'  Cecil  V.  Juxcm,  1  Atk.  278.  20  &  21  Vict.  c.  85,  ss.  25,  26,  on  which 

*  Rudge  v.  Weedon,  4  De  G.  &  J.  216.  see  WaUe  v.  Morlaiid,  38  Ch.  D.  135  ; 

See  as  to  a  protection  order  on  desertion,  Hill  v.  Cooper,  sup, 

20  k  21  Vict.  c.  85,  s.  21,  amended  by  *  TulleU  v.  Armstrong,  1  Beav.  32  :  49 

21  k  22  Vict  c  108,  s.  8  ;  Malmiey  v.  R.  R.  280. 

G.p.p.  26 
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(3.)  Thirdly,  we  have  to  discuss  the  proprietary  rights  conferred 
on  married  women  by  statute. 

The  Married  Women's  Property  Act,  1870,^  as  amended  by  the 
Act  of  1874,*  gave  to  every  married  woman  (whenever  married)  as 
her  separate  property,  when  acquired  after  tlie  9th  August,  1870, 
all  separate  earnings,'  deposits  in  savings  banks  made  in  her  own 
name,  and  all  government  annuities,  public  stocks  or  funds,  shares, 
debentures,  or  stock  of  any  company  or  society  entered  in  her  own 
name  ;  also  (in  cases  of  women  married  after  1870)  all  personal 
property  devolving  on  her  as  next  of  kin  of  an  intestate,  and  any 
sum  not  exceeding  2001.  coming  to  her  under  any  deed  or  wiU,* 
and  the  rents  and  profits  of  real  estate  descending  to  her  as  heiress. 
The  Act  also  enabled  a  married  woman  to  insure  her  own  or  her 
husband's  life,  for  her  separate  iise.^ 

The  Acts  of  1870  and  1874  were  repealed  by  the  Married 
Women's  Property  Act,  1882,^  which  made  very  sweeping  changes 
in  the  proprietary  relations  of  husband  and  wife,  and  to  a  ver}' 
large  extent  abrogated  the  old  common  law  rules.  It  is  to  be 
especially  observed  that  separate  property  to  which  a  married 
woman  is  entitled  under  this  Act  is  her  property  at  law,  and  the 
legal  interest  is  vested  in  her  and  not  in  trustees  in  tnist  for  her, 
as  is  the  case  with  the  equitable  separate  estate  which  we  dis- 
cussed above.  The  provisions  of  the  Act,  it  has  been  said,  '*  seem 
to  be  intended  to  give  her  at  law  a  right  to  any  property  acquired 
after  the  commencement  of  the  Act,  equivalent  to  the  separate 
use,  which  was  a  creation  of  equity.  In  the  creation  of  that 
separate  use  a  trust  was  required;  and,  as  a  trust  never  fails 
for  want  of  a  trustee,  where  no  other  trustee  was  appointed, 
it  was  held  that  the  husband  should  be  considered  as  trustee  for 
the  wife.  This  new  interest  is  to  be  without  any  trust,  a  legal 
interest."  7 

It  will  be  seen  that  the  Act  gives  proprietary  rights,  not  only  to 
all  women  married  after  1882,  but  also  to  women  married  before 
1883,  so  far  as  regards  property  acquired  by  them  after  1882. 

By  the  Act  of  1882,^  as  amended  by  the  Act  of  1893,*  a  married 


1  38  &  34  Vict  c.  93. 

»  87  &  38  Vict.  c.  50. 

'  See  Ashxcorth  v.  OxUram  5  Ch,  D. 
923. 

*  Re  Vo88,  18  Ch.  D.  604  ;  He  Davies, 
[1897]  2  Ch.  204. 


^  Johnson  V.  Johnson,  85  Ch.  D.  345. 
«  45  &  46  Vict  c.  76,  s.  22. 

7  Per  Kay,  J.,  Be  Jupp,  89  Ch.  D.  152 

8  46  &  46  Vict  c.  76. 
•  56  &  57  Vict  c  68. 
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woman  is,  in  accordance  with  the  provisions  of  the  Act,^  capable  Chap.  XXL 
of  acquiring,  holding,  and  disposing  of,  by  will  or  otherwise,  any  and  dispose 
real  or  pei*sonal  property  as  her  separate  property  in  the  same  of  property, 
manner  as  if  she  were  a  feme  sole,  without  the  intervention  of 
any  trustee.^ 

A  woman  married  after  the  commencement  of  the  Act  is  entitled  Women 
to  have,  hold,  and  dispose  of  as  her  separate  property,  all  real  and  1882"        ^ 
personal  property  belonging  to  her  at  the  time  of  marriage,  or 
acquired   by  or   devolving  on  her  after  marriage,  including  all 
earnings,  money,  and  property  gained  or  acquired  by  her  in  a 
separate  trade  or  occupation.^ 

A  woman  married  before  the  commencement  of  the  Act  is  entitled  Women 
to  have,  hold,  and  dispose  of  as  her  separate  property  all  real  and  5^83? 
personal  property  her  title  to  which,  whether  vested  or  contingent, 
and  whether  in  possession,  reversion,  or  remainder,  accrues  after 
the  commencement  of  the  Act,  including  all  earnings,  money, 
and  property  gained  or  acquired  by  her  separately  from  her 
husband.* 

It  was  held  that  s.  1  did  not  give  any  disposing  power  as  to 
property  not  falling  within  ss.  2  and  6,  and  that,  therefore,  the 
will  of  a  married  woman  would  not  operate  on  property  acquired 
by  her  before  the  Act  or  after  coverture  unless  re-published  ;^  but 
this  has  been  altered  by  the  Act  of  1893/ 

If  a  woman  married  before  the  commencement  of  the  Act  has.  Accrual  of 
before  that  time,  acquired  a  title,  whether  vested  or  contingent,  in  ^    ®' 
reversion  or  remainder,  to  any  property,  that  property  does  not 
become  her  separate  property  by  s.  5,  though  it  falls  into  possession 
after  the  Act.'^ 

The  provisions  of  ss.  2  and  5  of  the  Act  of  1882  must  be  read  Settlemwits, 
in  connection  with  those  of  s.  19,  which  provide  that  nothing  in  anticipation, 
the  Act  shall  interfere  with  or  aifect  any  settlement,  whether  ante-  ^^^  affected, 
nuptial  or  post-nuptial,  respecting  the   property  of  a  married 
woman,  or  any  restraint  on  anticipation.^    A  restraint  on  antici- 
pation in  any  settlement  by  a  woman  of  her  own  propert}^  is 
not,  however,  valid  against  any  debts  contracted  by  her  before 


»  See  lU  Cuno,  43  Ch.  D.  12.  «  56  &  57  Vict.  c.  63,  s.  3.  AiiU,  p.  373. 

'  Act  of  1882,  s.  1  (1).  '  Keid  v.  Ecid,   31  Ch.  D.  402 ;  Mi 

^  2b.  8.  2.  Parsom,  45  Ch.  D.  51. 

^  lb.  8.  6.  «  45  &  46  Vict.  c.  75,  s.  19.     See  He 

'  He  (htm,  43  CI1.  D.  12 ;  Re  Price,  28  Wheeler,  [1899]  2  Ch.  717 ;  Birmingham 

Ch.  D.  709.  Soc.  V.  Lane,  (1903)  1  K.  B.  35. 

26  (2) 
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CUap.  ZXI.  marriage,  and  a  settlement  has  no  greater  validity  against  the 
creditors  of  such  woman  than  a  like  settlement  by  a  man  would 
have.^ 

Therefore,  in  the  case  of  property  belonging  to  or  coming  to  a 
married  woman  which  would  be  bound  by  the  terms  of  a  settle- 
ment, she  is  not  by  the  Act  enabled  to  dispose  of  such  property 
without  regard  to  the  settlement.^ 

All  deposits  in  savings  banks  or  other  banks,  annuities,  public 
stocks  or  funds,  stocks,  shares,  or  debentures  of  or  in  any 
corporation,  compan}',  or  societ}'  standing  in  the  name  of  a 
married  woman  at  the  commencement  of  the  Act,'  or  afterwards 
placed  in  her  sole  name,*  are  deemed  to  be  her  separate  property 
until  the  contrary  is  shown.  As  to  such  property  afterwards 
placed  in  her  name,  her  separate  estate  is  alone  liable  in  respect 
of  any  liability  incident  to  such  property.* 

Where  any  of  the  above  property  is  invested  in  the  names  of  a 
maiTied  woman  jointly  with  a  person  other  than  her  husband,  the 
provisions  of  ss.  6  and  7  appl}'  thereto  so  far  as  relates  to  "  the 
estate,  right,  title,  or  interest  "  of  the  married  woman  .^ 

A  married  woman  can  deal  with  any  such  property  standing  in 
her  sole  name  or  in  her  name  jointly  with  a  person  other  than  her 
husband  without  the  concurrence  of  her  husband.* 

If  a  married  woman  makes  any  such  investment  out  of 
moneys  of  her  husband  without  his  consent,  he  can  recover 
such  investment.^ 

A  married  woman  may  effect  a  policy  of  insurance  upon  her  own 
or  her  husband's  life  for  her  separate  use.^ 

Every  woman,  whether  married  before  or  after  the  Act,  is  to 
have  in  her  own  name  against  all  persons,  including  her  husband, 
the  same  civil  remedies,  and  also  (subject,  as  regards  her  husband, 
to  certain  restrictions  where  they  are  living  together,  and  in 
r«  spect  of  acts  done  by  him  while  they  were  living  together)  tiie 
same  remedies  and  redress  by  way  of  criminal  proceedings,  for 
the  protection  and  security  of  her  own  separate  property,  as  if 
such  property  belonged  to  her  as  a  feme  sole.^ 


Remedies 
of  married 
woman  for 
protection  of 
separate 
property. 


1  45  &  46  Vict.  c.  75,  s.  19.  See  Ke 
Whcehr,  [1^99]  2  Ch.  717. 

«  Jle  Whitaker,  34  Ch.  D.227  ;  Hancock 
V.  Hancock^  38  Cli.  D.  78  ;  Stevens  v. 
Trevor  Ga^rick;  [1893]  2  Ch.  307  ;  Buck- 
land  V.  BucUnnd,  [1900]  2  Ch.  534. 

*  45  &  4tf  Vict.  c.  75,  s.  6. 


*  S.  7. 
'  S.  8. 
«  S.  9. 

7  S.  10. 

8  S.  11. 
»  S.  12. 


See  also  anU,  p.  142. 
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The  Act  of  1882  does  not  aflfect  the  devolution  of  a  wife's  Chap.  XXI. 
separate  estate  on  her  death  so  far  as  she  has  not  exercised  her 
power  of  disposing  of  it  by  will,  and  as  to  such  undisposed-of 
property  the  rights  of  her  husband  remain.^ 

It  was  a  consequence  of  the  doctiine  that  husband  and  wife  are  Gift  to  hus- 
(for  most  purposes)  one  person  in  law*  that,  if  property  were  con-  and  third 
veyed  or  bequeathed  to  a  husband  and  his  wife  and  third  persons,  the  pc'^on. 
liusband  and  wife  took  only  one  share  between  them ;  for  instance, 
where  a  legacy  was  given  to  A.,  his  wife  and  children,  and  there 
were  two  children,  each  child  took  one-third,  and  A.  and  his  wife 
one-third  between  them.^     But  any  indication,  however  slight,  of 
an  intention  that  the  husband  and  wife  should  take  separately  has 
been  held  to  defeat  the  application  of  the  doctrine.*    The  interest 
taken  by  a  husband  and  wife  is  called  a  "  tenancy  by  entireties."' 

The  Act  of  1882  does  not  alter  any  rights  except  those  of  the 
husband  and  wife  inter  «e,  and  therefore  does  not  alter  the  above  rule 
so  far  as  regards  the  rights  of  the  third  persons  ;  the  husband  and 
wife  still  take  one  share  between  them,  but  the  wife  takes  one-halt 
of  that  share  as  her  sepai'ate  property  according  to  the  Act.* 


Infants. 

Coke  says^  that  an  infant  cannot  bind  himself  by  any  deed,  or 
alien  any  land,  goods,  or  chattels.  The  true  doctrine  seems  to  be 
that  any  instrument  executed  or  act  done  by  an  infant  which  is 
necessarily  prejudicial  to  him  is  void  as  against  him ;  but  that,  if 
it  may  be  for  his  benefit,  it  is  voidable  only,  and  stands  good 
unless  he  elects  within  a  reasonable  time  after  coming  of  age  to 
avoid  it  ;^  and  this  is  so,  although  the  infant  who  has  come  of  age 
is  a  married  woman.* 

There  are  some  exceptions  to  the  above  rule,  for  an  infant  is  Necessaries. 


1  See  Re  Lambert,  39  Ch.  D.  626,  aiite,  «  He  March,  27  Ch.  D.  166  ;  He  Jupp, 

p.  400 ;  and  as  to  the  operation  of  the  will  39  Ch.  D.  148. 

of  a  married  woman,  ante,  pp.  372,  894.  7  Co.  Litt.  171  b. 

-  AnUy  p.  393.  «  1  Roll.  Abr.  728  ;    Co.    Litt.  2  b  ; 

^  Goi-don  V.  ir/iieldon,  11  Beav.  170.  Shep.  Touch.  232  ;  Zouc/i  v.  Parsons,  3 

*  DiasY,  Dc  Livcra,  5  App.  Cas.  136.  Burr.    1807  ;     Overton    v.   Banister,    3 
J^ee  Jic  Dixon,  42  Ch.  D.  306.  Hare,  503  ;  Bumahy  v.  Equitnhle  Jtever- 

*  See  M.  L.   K.   P.  256  ;   Atcheson  v.  sionanj  Soc., 28  Ch.  D.  416  ;  EdxoardsY. 
Ateheson,  11  Beav.  485,  490  ;   fFard  v.  Carter,  [1893]  A.  C.  360 ;  M.  L.  R.  P.  119. 

iyard,  14  Ch.  D.  506.  9  Jie  Hodson,  [1894]  2  Ch.  421. 
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Chap.   XXL 

Contract  of 
service. 

Bill  of 
exchange. 

Money  paid 
by  infant. 


Infants' 
Relief  Act, 
1874. 


infants' 

Settlements 

Act. 


bound  to  pay  for  necessaries  supplied  to  him,^  and  is  bound  by  the 
terms  of  a  contract  of  apprenticeship  or  service  entered  into  by 
bim,^  unless  it  is  an  unfair  contract  which  is  not  to  his  advantage.^ 

An  infant  cannot  make  himself  liable  on  a  bill  of  exchange  or 
promissory  note,^  even  if  it  is  given  to  pay  for  necessaries  supplied.* 

If,  at  the  time  of  repudiation,  the  infant  has  derived  no  benefit 
from  the  contract,  he  can  recover  back  anything  he  has  paid  or 
given  under  it,  but  not  if  he  has  derived  any  benefit.^ 

The  Infants'  Relief  Act,  1874,  provides  that  all  contracts, 
whether  by  specialt}'  or  simple  contract,  entered  into  by  infants 
for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods  supplied 
or  to  be  supplied,  other  than  contracts  for  necessaries,  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void  ;  but  this 
provision  does  not  invalidate  any  contract  into  which  an  infant 
may,  by  any  statute  or  by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  are  by  law  avoidable.^ 

The  Act  further  provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  a  promise  made  after  full  age  to  pay  a 
debt  contracted  during  infanc}',  or  on  any  ratification  made  after 
full  age  of  a  promise  or  contract  made  during  infanc}^  whether 
there  is  or  is  not  an.y  consideration  for  such  promise  or  ratification.* 

By  the  Infants'  Settlement^  Act,  1855,^  a  male  infant  not  under 
twenty  years  of  age,  and  a  female  infant  not  under  seventeen 
years  of  age,  may  with  the  approbation  of  the  Court  make  a  binding 
settlement  on  marriage  of  his  or  her  real  or  personal  estate, 
whether  in  possession,  reversion,  remainder,  or  expectancy.®  It 
has  been  held*  that  the  Act  removes  the  disability  of  infanc}'  only, 
leaving  unaffected  the  disability  of  coverture  ;  and  therefore  a 
settlement  by  an  infant  married  woman  made  after  the  marriage 


1  See  Walter  Y.  Everanl,  [1891]  2  Q.  B. 
869 ;  Johnstone  v.  Marks,  19  Q.  B.  D. 
509.     Sale  of  Goods  Act,  1893,  s.  2. 

^  De  Francisco  v.  Bamnviy  45  Ch.  D. 
430  ;  Com  v.  MaUhews,  [1893]  1  Q.  B. 
810  ;  Evans  v.  Ware,  [1892]  3  Ch.  502  ; 
ClimeaU  v.  Z.  d:  N.  IV.  B,  Co,,  [1894] 
2  Q.  B.  482 ;  Walter  v.  Everard,  stip, ; 
Green  v.  Thompson,  [1899]  2  Q.  B.  1. 

»  Be  SoUykoff,  [1891]  1  Q.  B.  413. 

*  Hamilton  v.  Vaughan-Sherrin  Co,, 
[1894]  3  Ch.  589  ;  Valentini  v.  Canali, 
24  Q.  B.  D.  166. 

^  87  &  88  Vict.  c.  62,  s.  1.  See 
Valentini  v.  Canali,  24  Q.  B.  D.  166 ; 


Nottingham  Soc,   v.    Thurstan,    [1903] 
A.  C.  6. 

•  76.  s.  2.  See  DUcJiam  v.  Warral, 
5  C.  P.  D.  410 ;  Smith  v.  King,  [1892] 
2  Q.  B.  548. 

M8  &  19  Vict.  c.  43. 

8  See  the  form  in  2  K.  &  E.  51.4. 
Property  "in  expectancy"  included 
after-acquired  property ;  Moore  v.  John- 
«m,  [1891]  8Ch.  48. 

•  Seaton  v.  Seaton,  13  App.  Gas.  61. 
The  question  whether  the  Act  applies  to 
a  post-nuptial  settlement  was  not  de- 
cided ;  lb.  p.  68.  See  He  Sampson,  25 
Ch.  D.  482. 
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with  the  approval  of  the  Court  was  meflfectual  as  to  a  reversionary  Chap.  XXI. 
chose  in  action  (not  within  Malins'  Act).^ 

The  Act  gives  no  jurisdiction  to  the  Court  to  compel  an  infant 
to  make  a  settlement.^ 

Persons  of  unsound  mind. 

Acts  of  a  lunatic  or  person  of  unsound  mind  which  are  merely  Voluntary 

voluntary,  i.e.,  where  there  has  been  a  dealing  by  the  lunatic  with  ^^^^®y*°^^' 

his  own  property  without  any  consideration  passing  from  others, 

are  void.^    But  transactions  for  value  are  not  void,  but  voidable 

only ;  and  they  are  not  even  voidable  where  the  lunatic's  state  of 

mind  was  unknown  to  the  other  party  and  no  advantage  was  taken 

of  the  lunatic*     '*  The  result  of  the  authorities,"  said  Lord  Cran- 

worth,^ ''  seems  to  be  that  dealings  of  sale  and  purchase  by  a  person 

apparently  sane,  though  subsequently  found  to  be  insane,  will  not 

be  set  aside  against  those  who  have  dealt  with  him  on  the  faith  of 

his  being  a  person  of  competent  understanding.'' 

"When  a  person  enters  into  a  contract,  and  afterwards  alleges  that 
he  was  so  insane  at  the  time  that  he  did  not  know  what  he  was  doing, 
and  proves  the  allegation,  the  contract  is  binding  on  him  in  every  respect, 
whether  it  is  executory  or  executed,  as  if  he  had  been  sane  when  he 
made  it,  unless  he  can  prove  farther  that  the  person  with  whom  he 
contracted  knew  him  to  be  so  insane  as  not  to  be  capable  of  under- 
standing what  he  was  about."  ^ 

By  the  Lunacy  Acts,  1890  and  1891,^  replacing  former  enact- 
ments, provision  is  made  for  the  management  of  the  property  of 
persons  of  unsound  mind  by  means  of  '*  committees,"  and  under 
the  superintendence  of  the  judge  in  lunacy.^ 

AliensJ^ 
A  friendly  alien  is  under  no  incapacity  by  common  law  as  to 
contracting  or  as  to  chattels  personal  ;^^  but  by  statute^^  he  is  dis- 
qualified from  being  the  owner  of  a  British  ship. 

1  Ante,  p.  897.  ^  lb,  s.  108  ;  M.  L.  R.  P.  120. 

«  Re  Leigh,  40  Ch.  D.  290.  '  See  Foote  on  Private  International 

^  Elliot  V.  hice,  7  De  G.  M.  &  G.  475,       Jurisprudence,  2nd  ed.,  pp.  18  et  seq. 

487.  ^^  Co.  Litt.  129  b ;  WcU/ord  v.  Masham, 

*  Motion  V.  Camroiucy  2  Ex.  487  ;  4  Ex.  Moo.  431.  As  to  the  power  of  a  friendly 
17  :  Matthews  v.  Baxter,  L.  R.  8  Ex.  132.       alien  to  acquire  chattels  real,  see  M.  L. 

*  Elliot  V.  Inee,  »up.,  at  p.  488.  II.  P.  108. 

«  Imperial  Loan  Co.  v.  Stone,  [1892]  1  "  The  Merchant  Shipping  Act,  1894 

Q.  B.  599,  601,  perLd.  Esher,  M.R.  (.'>7    &    58   Vict.    c.    60),    s.    1;    Tlie 

7  58  Vict  c.  5  ;   54  &  55  Vict.  c.  65.  Naturalization  Act,  1870  (33  Vict.  c.  14), 

See  Pope's  Law  and  Practice  in  Lunacy.  s.  14.     Ante,  p.  lOS. 
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Chap.  XXI.  By  the  Naturalization  Act,  1870,^  "  real  and  personal  property 
of  every  description  may  be  taken,  acquired,  held,  and  disposed  of 
by  an  alien  in  the  same  manner  in  all  respects  as  by  a  natural-born 
British  subject." 

An  alien  enemy'  has  no  remedy  on  his  contracts  during  the 
continuance  of  the  war ;  but  when  peace  is  restored  he  can  sue  in 
our  courts.^  If,  however,  he  has  licence  from  the  Crown  to  trade, 
he  can  sue  during  the  continuance  of  the  war.^  A  British  subject, 
or  the  subject  of  a  neutral  state,  trading  in,^  or  permanently* 
residing  in  an  enemy's  country,  is  under  the  disability  of  an  aUeu 
enemy,  and  the  Crown  cannot  enable  him  to  sue." 
"  Natural-bom  British  subjects  "  include : — 

(1)  At  common  law.     A  child  bom  within  the  legiance  of  the 

King,®  or,  in  other  words,  within  the  British  dominions, 
not  being  a  child  whose  father  is  an  alien  enemy  and 
who  is  born  in  a  place  in  hostile  occupation  ;  or  a  child 
bom  to  an  English  ambassador  in  the  country  to 
which  he  is  accredited  ;•  but  not  a  child  born  in  foreign 
parts  to  an  oflScer  in  the  military  service  of  the  Crown 
there.i^ 

(2)  By  statute.     A  child  bom  out  of  the  British  dominions 

whose  father  or  father's  father  was  born  within  the 

British  dominions,^^  unless  the  father  was  at  the  time  of 

the  birth  in  the  actual  service  of  a  foreign  enemy." 

Naturaliza-  A  married  woman  is  a  subject  of  the  state  of  which  her  husband 

tion  Act,1870.  igforthetime  being  a  subject;  "^  but  a  widow,  if  she  is  anatural-bom 

British  subject  and  has  become  an  alien,  may  obtain  a  certificate 

of  re-admission  to  British  nationality.^*    Where  the  father,  or  the 

mother  (being  a  widow),  being  a  British  subject  becomes  an  alien, 

1  83  Vict.  c.  14,  8.  2.  7  M*Conndl  v.  ffecUn-,   3  Bos.  &  P- 

«  The  Court  will  take  judicial  notice  113  ;  6  R.  R,  724. 

of  the  existence  of  a  war  ;  Alcinous  v.  «  i  Co.  Litt.  129  a.     See  anU,  p.  891. 

Nigreu,  4  E.  &  B.  217.  9  j^^cas  Macdonald's  Case,  18  Stote 

>  Alcinoiis  V.  Nujreu,  sup.  ;  Flindt  v.  trials,  857  ;  CalvifCs  Case,  7  Kep.  18  a ; 

Waters,  15  East,  260 ;   13  R.  R.  457  ;  ^«^„  ^.  ^  Cro.  Car.  601. 

Brar^.  v.  lieshUt,  6  T.  R.  23  ;  3  R.  ,„  ^^  ^^^  ^  ^^^^  ^2  Ch.  D.  243. 

*  WcllsY.  Williains,\\A.Vi^ym.2%U  ^I)eGeery,Slone,sup.;JieWmmigkb^, 
UsparUha  v.  Noble,  13  East,  332 ;   12      ^^  ^^'  ^'  ^'^^* 

R.  R.  360.  "  ^  -^nne*  c.  5,  a  8  ;  4  Geo.  2,  c  21; 

*  Albretcht  v.   Sussmann,  2  V.  k  B.       13  Geo.  3,  c  21. 

322;  13  R.  R.  110.  "  Naturali/Ation  Act,  1870  (33  Vict 

«  Hoberts  V.   Hardj/,  3  M.  &  S.  533  ;      c-  1"*).  «•  10  (1). 
16  R.  R.  347.  ^*  lb.  b.  10  (2). 
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the  children  who  during  infancy  have  become  resident  in  the  Chap.  XXI. 

country  where  the  parent  is  naturalized  and  have  become  naturalized 

there  are  not  British  subjects.^     If,  however,  the  father  or  mother 

(being  a  widow)  under  such  circumstances  obtains  a  certificate  of 

re-admission  to    British   nationality,    the    children  who  during 

infancy  have  become  resident  with  such  father  or  mother  in  the 

British  dominions  become  British  subjects.^     Where  the  father 

or  mother  (being  a  widow)  have  been  naturalized  in  the  United 

Kingdom,  the  children  who  during  infancy  have  become  resident 

with  such  father  or  mother  in  the  United  Kingdom,  or  with  such 

father  in  the  service  of  the  Crown  out  of  the  United  Kingdom, 

become  naturalized  British  subjects.^ 

Letters  of  denization  granted  by  the  Crown  to  an  alien  make  Denization, 
him  a  British  subject  as  from  their  date.     Naturalization,  whereby  Naturaliza- 
an  alien  becomes  a  British  subject,  is  obtained  either  by  a  special  *^^"' 
Act  of  Parliament  or  by  a  certificate  under  the  Naturalization  Act, 
1870.* 

»  Naturalization  Act,   1870  (33  Vict.  the  Naturalization  Act,  1895  (58  &  59 

c.  14),  8.  10  (3).  Vict.  c.  43). 

i  Th       i(\  (A\  *  ^^  ^^^^^'  ^'  "^^^  ^®  amended  by  33  k 

^-  ^-  •'"  ^^''  34  Vict  c.  102  ;  35  k  36  Vict.  c.  39  ;  and 

^  lb.  8.  10  (6),  as  amended  by  s.  1  of  58  &  69  Vict.  c.  43. 
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THE  WILLS  ACT,   1837^  (3rd  JULY,  1837).  7  Will  4  & 

[7  Will.  4  &  1  Vicr.  Cap.  26.]  lVict.c.26. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
adyice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons, 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  the  words  and  expressions  hereinafter  mentioned,  which  in  their 
ordinary  signification  have  a  more  confined  or  a  different  meaning,  shall 
in  this  Act,  except  where  the  nature  of  the  provision  or  the  context  of 
the  Act  shall  exclude  such  construction,  be  interpreted  as  follows  (that 
is  to  say)  :  the  word  **will"  shall  extend  to  a  testament,  and  to  a  "Will." 
codicil,  and  to  an  appointment  by  will  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power,  and  also  to  a  disposition  by  will  and 
testament  or  devise  of  the  custody  and  tuition  of  any  child,  by  virtue  of 
an  Act  passed  in  the  twelfth  year  of  the  reign  of  King  Charles  the  12  Car.  2, 
Second,  intituled  an  Act  for  taking  away  the  Court  of  wards  and  ^-  ^^• 
liveries,  and  tenures  in  capite  and  by  knight's  service,  and  purveyance, 
and  for  settling  a  revenue  upon  his  Majesty  in  lieu  thereof,  or  by  virtue 
of  an  Act  passed  in  the  Parliament  of  Ireland  in  the  fourteenth  and  14  &  15  Car.  2 
fifteenth  years  of  the  reign  of  King  Charles  the  Second,  intituled  an  ^  '^' 
Act  for  taking  away  the  Court  of  wards  and  liveries,  and  tenures  in 
capite  and  by  knight's  service,  and  to  any  other  testamentary  disposi- 
tion ;  and  the  words  "  real  estate  "  shall  extend  to  manors,  advowsons,  "  Real 
messuages,  lands,  tithes,  rents  and  hereditaments,  whether  freehold,  ©state.  * 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  corporeal,  incorporeal,  or  personal,  and  to 
any  undivided  share  thereof,  and  to  any  estate,  right,  or  interest  (other 
than  a  chattel  interest)  therein  ;  and  the  words  "  personal  estate  "  shall  «*  Personal 
extend  to  leasehold  estates  and  other  chattels  real,  and  also  to  moneys,  ©state." 
shares  of  government  and  other  funds,  securities  for  money  (not  being 
real  estates),  debts,  choses  in  action,  rights,  credits,  goods  and  all  other 
property  whatsoever  which  by  law  devolves  upon  the  executor  or 
administrator,  and  to  any  share  or  interest  therein;  and  every  word 

1  ThU  is  the  title  given  to  the  Act  by  the  Short  Titles  Act,  1896  (59  &  60  Vict, 
c.  14). 
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7  WilL4  ft 
1  Vict.  c.  26. 

Number 

Gender. 

Repeal  of 
the  statutes 
32  Hen.  8, 
c.  1,  and 
84  k  35  Hen. 
8,  c.  5. 


10  Car.  1, 
scss.  2f  c.  2 
(I.). 

29  Car.  2, 
c.  3,  ss.  5,  6, 
12,  19  to  22. 

7  Will  3, 
c.  12  (I.). 


4  &  5  Anne, 
c.  16,  8.  14. 


6  Anne,  c.  10 

(I.). 


14  Geo.  2, 
c.  20,  8.  9. 


25  Geo.  2, 
c.  0  (except  as 
to  colonies). 


25  Geo.  2, 
c.  11  (I.). 


importing  the  singular  number  only  shall  extend  and  be  applied  to 
several  persons  or  things  as  well  as  one  person  or  thing  ;  and  every 
word  importing  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male. 

II.  And  be  it  further  enacted,  that  an  Act  passed  in  the  thirty-second 
year  of  the  reign  of  King  Henry  the  Eighth,  intituled  the  Act  of  Wills, 
Wards,  and  Primer  Seisins,  whereby  a  man  may  devise  two  parts  of  his 
land  ;  and  also  an  Act  passed  in  the  thirty-fourth  and  thirty-fifth  years 
of  the  reign  of  the  said  King  Henry  the  Eighth,  intituled  the  Bill  con- 
cerning the  explanation  of  wills ;  and  also  an  Act  passed  in  the 
Parliament  of  Ireland,  in  the  tenth  year  of  the  reign  of  King  Charles 
the  First,  intituled  an  Act  how  lands,  tenements,  etc.,  may  be  disposed 
by  will  or  otherwise,  and  concerning  wards  and  primer  seisins  ;  and 
also  so  much  of  an  Act  passed  in  the  twenty-ninth  year  of  the  reign  of 
King  Charles  the  Second,  intituled  an  Act  for  prevention  of  frauds  and 
perjuries,  and  of  an  Act  passed  in  the  Parliament  of  Ireland  in  the 
seventh  year  of  the  reign  of  King  William  the  Third,  intituled  an  Act 
for  prevention  of  frauds  and  perjuries,  as  relates  to  devises  or  bequests 
of  lands  or  tenements,  or  to  the  revocation  or  alteration  of  any  devise 
in  writing  of  any  lands,  tenements,  or  hereditaments,  or  any  clanse 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any  such 
estate  being  assets,  or  to  nuncupative  wills,  or  to  the  repeal,  altering,  or 
changing  of  any  will  in  writing  concerning  any  goods  or  chattels  or 
personal  estate,  or  any  clause,  devise,  or  bequest  therein ;  and  also  so 
much  of  an  Act  passed  in  the  fourth  and  fifth  years  of  the  reign  of 
Queen  Anne,  intituled  an  Act  for  the  amendment  of  the  law  and  the 
better  advancement  of  justice,  and  of  an  Act  passed  in  the  Parliament 
of  Ireland  in  the  sixth  year  of  the  reign  of  Queen  Anne,  intituled  an 
Act  for  the  amendment  of  the  law  and  the  better  advancement  of 
justice,  as  relates  to  witnesses  to  nuncupative  wills  ;  and  ahso  so  much  of 
an  Act  passed  in  the  fourteenth  year  of  the  reign  of  King  Oeorge  the 
Second,   intituled   an   Act  to  amend  the  law  concerning  conmion 
recoveries  and  to  explain  and  amend  an  Act  made  in  the  twenty-ninth 
year  of  the  reign  of  King  Charles  the  Second,  intituled  an  Act  for 
prevention  of  frauds  and  perjuries,  as  relates  to  estates  jtTtirat^^ri^; 
and  also  an  Act  passed  in  the  twenty-fifth  year  of  the  reign  of  King 
George  the  Second,  intituled  an  Act  for  avoiding  and  putting  an  end 
to  certain  doubts  and  questions  relating  to  the  attestation  of  wills  and 
codicils  concerning  real  estates  in  that  part  of  Great  Britain  called 
England,  and  in  his  Majesty's  colonies  and  plantations  in  America, 
except  so  far  as  relates  to  his  Majesty's  colonies  and  plantations  in 
America  ;  and  also  an  Act  passed  in  the  Parliament  of  Ireland  in  the 
same  twenty-fifth   year  of  the  reign  of  King  George  the  Second, 
intituled  an  Act  for  the  avoiding  and  putting  an  end  to  certain  donbts 
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and  questions  relating  to  the  attestation  of  wills  and  codicils  concerning  7  WilL  4  ft 
real  estates  ;  and  also  an  Act  passed  in  the  fifty-fifth  year  of  the  reign  1  Vict.  c.  26. 
of  King  George  the  Third,  intituled  an  Act  to  remove  certain  diflS-  ^^q^  3 
culties  in  the  disposition  of  copyhold  estates  by  will,  shall  be  and  the  c.  192. 
same  are  hereby  repealed,  except  so  far  as  the  same  Acts  or  any  of 
them  respectively  relate  to  any  wills  or  estates  pur  autre  vie  to  which 
this  Act  does  not  extend.* 

III.  And  be  it  further  enacted,  that  it  shall  be  lawful  for  every  All  property 
person  to  devise,  bequeath,  or  dispose  of,  by  his  will  executed  in  ^^^fby 
manner  hereinafter  required,  all  real  estate  and  all  personal  estate  which  will, 
he  shall  be  entitled  to,  either  at  law  or  in  equity,  at  the  time  of 
his  death,  and  which,  if  not  so  devised,  bequeathed,  or  disposed  of 
would  devolve  upon  the  heir  at  law,  or  customary  heir  of  him,  or,  if  he 
became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor  or 
administrator  ;  and  that  the  power  hereby  given  shall  extend  to  all  real 
estate  of  the  nature  of  customary  freehold  or  tenant  right,  or  customary 
or  copyhold,  notwithstanding  that  the  testator  may  not  have  surrendered 
the  same  to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled 
as  heir,  devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have 
been  admitted  thereto,  or  notwithstanding  that  the  same,  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or 
otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this  Act  had 
not  been  made,  or  notwithstanding  that  the  same,  in  consequence  of 
there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of  a  will 
should  continue  in  force  for  a  limited  time  only,  or  any  other  special 
custom,  could  not  have  been  disposed  of  by  will  according  to  the  power 
contained  in  this  Act,  if  this  Act  had  not  been  made  :  and  also  to 
estates  pur  autre  vie,  whether  there  shall  or  shall  not  be  any  special 
occupant  thereof,  and  whether  the  same  shall  be  freehold,  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other  tenure, 
and  whether  the  same  shall  be  a  corporeal  or  an  incorporeal  heredita- 
ment ;  and  also  to  all  contingent,  executory,  or  other  future  interests  in 
any  real  or  personal  estate,  whether  the  testator  may  or  may  not  be 
ascertained  as  the  person  or  one  of  the  persons  in  whom  the  same 
respectively  may  become  vested,  and  whether  he  may  be  entitled  thereto 
under  the  instrument  by  which  the  same  respectively  were  created,  or 
under  any  disposition  thereof  by  deed  or  will ;  and  also  to  all  rights  of 
entry  for  conditions  broken,  and  other  rights  of  entry ;  and  also  to  such 
of  the  same  estates,  interests,  and  rights  respectively,  and  other  real 
and  personal  estate,  as  the  testator  may  be  entitled  to  at  the  time  of  his 
death,  notwithstanding  that  he  may  become  entitled  to  the  same 
subsequently  to  the  execution  of  his  will. 

1  Repealed  by  the  Statute  Law  Revision  Act,  1874. 
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IV.  Provided  always,  and  be  it  farther  enacted,  that  where  any  real 
estate  of  the  nature  of  cnstomary  freehold  or  tenant  right,  or  cnstomaiy 
or  copyhold,  might,  by  the  custom  of  the  manor  of  which  the  same  is 
holden,  have  been  surrendered  to  the  use  of  a  will,  and  the  testator 
shall  not  have  surrendered  the  same  to  the  use  of  his  will,  no  person 
entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  such  will  shall 
be  entitled  to  be  admitted,  except  upon  payment  of  all  such  stamp 
duties,  fees,  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to  the  use  of 
the  will,  or  in  respect  of  presenting,  registering,  or  enrolling  such  sur- 
render, if  the  same  real  estate  had  been  surrendered  to  the  use  of  the 
will  of  such  testator:  Provided  also,  that  where  the  testator  was 
entitled  to  have  been  admitted  to  such  real  estate,  and  might,  if  he  had 
been  admitted  thereto,  have  surrendered  the  same  to  the  use  of  his  will, 
and  shall  not  have  been  admitted  thereto,  no  person  entitled  or  claiming 
to  be  entitled  to  such  real  estate  in  consequence  of  such  will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof,  except 
on  payment  of  all  such  stamp  duties,  fees,  fine,  and  sums  of  money  as 
would  have  been  lawftilly  due  and  payable  in  respect  of  the  admittance 
of  such  testator  to  such  real  estate,  and  also  of  all  such  stamp  duties, 
fees,  and  sums  of  money  as  would  have  been  lawfully  due  and  payable 
in  respect  of  surrendering  such  real  estate  to  the  use  of  the  will,  or  of 
presenting,  registering,  or  enrolling  such  surrender,  had  the  testator 
been  duly  admitted  to  such  real  estate,  and  afterwards  surrendered 
the  same  to  the  use  of  his  will  ;  all  which  stamp  duties,  fees,  fine,  or 
sums  of  money  due  as  aforesaid  shall  be  paid  in  addition  to  the  stamp 
duties,  fees,  fine,  or  sums  of  money  due  or  payable  on  the  admittance 
of  such  person  so  entitled  or  claiming  to  be  entitled  to  the  same  real 
estate  as  aforesaid. 

Y.  And  be  it  further  enacted,  that  when  any  real  estate  of  the  nature 
of  customary  freehold  or  tenant  right,  or  customary  or  copyhold,  shall 
be  disposed  of  by  will,  the  lord  of  the  manor  or  reputed  manor  of  which 
such  real  estate  is  holden,  or  his  steward,  or  the  deputy  of  such  steward, 
shall  cause  the  will  by  which  such  disposition  shall  be  made  or  so  much 
thereof  as  shall  contain  the  disposition  of  such  real  estate,  to  be  entered 
on  the  Court  Rolls  of  such  manor  or  reputed  manor  ;  and  when  any 
trusts  are  declared  by  the  will  of  such  real  estate,  it  shall  not  be 
necessary  to  enter  the  declaration  of  such  trusts,  but  it  shall  be  suffi- 
cient to  state  in  the  entry  on  the  Court  Rolls  that  such  real  estate  is 
subject  to  the  trusts  declared  by  such  will ;  and  when  any  such  real 
estate  could  not  have  been  disposed  of  by  will  if  this  Act  had  not  been 
made,  the  same  fine,  heriot,  dues,  duties,  and  services  shall  be  paid  and 
rendered  by  the  devisee  as  would  have  been  due  ftom  the  customary 
heir  in  case  of  the  descent  of  the  same  real  estate,  and  the  lord  shall 
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as  agaiDBt  tlie  devisee  of  such  estate  have  the  same  remedy  for  recoYcr-   7  WilL  4  ft 
mg  and  enforcing  such  fine,  heriot^  dues,  duties,  and  services  as  he  is  1  Vict.  c.  26. 
DOW  entitled  to  for  recovering  and  enforcing  the  same  from  or  against 
the  customary  heir  in  case  of  a  descent. 

VI.  And  be  it  farther  enacted,  that  if  no  disposition  by  will  shall  be  Estates  ;wr 
made  of  any  estate  pur  autre  vie  of  a  freehold  nature,  the  same  shall  ""''*''  ^^^' 
be  chargeable  in  the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason 

of  special  occupancy,  as  assets  by  descent,  as  in  the  case  of  freehold 
land  in  fee  simple  ;  and  in  case  there  shall  be  no  special  occupant  of 
any  estate  pur  autre  vie,  whether  freehold  or  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of  any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  hereditament,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of  the 
grant ;  and  if  the  same  shall  come  to  the  executor  or  administrator 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it  shall 
be  assets  in  his  hands,  and  shall  go  and  be  applied  and  distributed  in 
the  same  manner  as  the  personal  estate  of  the  testator  or  intestate. 

VII.  And  be  it  further  enacted,  that  no  will  made  by  any  person  No  will  of » 
under  the  age  of  twenty-one  years  shall  be  valid.  ™"*^^  ''*^*'*  ^ 

VIII.  Provided  also,  and  be  it  further  enacted,  that  no  will  made  by  nor  of  a  feme 
any  married  woman  shall  be  valid,  except  such  a  will  as  might  have  '**"*''''^- 
been  made  by  a  married  woman  before  the  passing  of  this  Act. 

IX.  And  be  it  further  enacted,  that  no  will  shall  be  valid  unless  it  Every  will  to 
shall  be  in  writing  and  executed  in  manner  hereinafter  mentioned  ;  ^d'^i^^'jn 
(that  is  to  say),  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  the  presence 
testator,  or  by  some  other  person  in  his  presence  and  by  his  direction  ;  ^^^^^^^ 
and  such  signature  shall  be  made  or  acknowledged  by  the  testator  in 

the  presence  of  two  or  more  witnesses  present  at  the  same  time,  and 
such  witnesses  shall  attest  and  shall  subscribe  the  will  in  the  presence 
of  the  testator,  but  no  form  of  attestation  shall  be  necessary.^ 

X.  And  be  it  farther  enacted,  that  no  appointment  made  by  will,  in  Appointments 
exercise  of  any  power,  shall  be  valid,  unless  the  same  be  executed  exe^^J^u^ 
in  manner  hereinbefore  required  ;  and  every  will  executed  in  manner  other  wills, 
hereinbefore    required    shall,  so  far  as  respects  the  execution  and  ^^• 
attestation  thereof,  be  a  valid  execution  of  a  power  of  appointment  by 

will,  notwithstanding  it  shall  have  been  expressly  required  that  a  will 
made  in  exercise  of  such  power  should  be  executed  with  some  additional 
or  other  form  of  execution  or  solemnity. 

XI.  Provided  always,  and  be  it  further  enacted,  that  any  soldier  being  Soldiers*  and 
in  actual  military  service,  or  any  mariner  or  seaman  being  at  sea,  may  nianners' 
dispose  of  his  personal  estate  as  he  might  have  done  before  the  making  cepted. 

of  this  Act. 

1  Amended  by  the  Wills  Act,  1852  (15  A  16  Vict.  c.  24).  Post,  p.  422. 
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XII.  And  be  it  farther  enacted,  that  this  Act  shall  not  prejudice  or 
affect  any  of  the  provisions  contained  in  an  Act  passed  in  the  eleventh 
year  of  the  reign  of  his  Majesty  King  George  the  Fourth  and  the  first 
year  of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  intituled 
an  Act  to  amend  and  consolidate  tlie  laws  relating  to  the  pay  of  the 
royal  inavy,  respecting  the  wills  of  petty  officers  and  seamen  in  the 
royal  navy,  and  non-commissioned  ofScers  of  marines,  and  marines,  so 
far  as  relates  to  their  wages,  pay,  prize  money,  bounty  money  and 
allowances,  or  other  moneys  payable  in  respect  of  services  in  her 
Majesty's  navy.^ 

XIII.  And  be  it  further  enacted,  that  every  will  executed  in  manner 
hereinbefore  required,  shall  be  valid  without  any  other  publication 
thereof. 

XIY.  And  be  it  farther  enacted,  that  if  any  person  who  shall  attest 
the  execution  of  a  will  shall  at  the  time  of  the  execution  thereof  or  at 
any  time  afterwards  be  incompetent  to  be  admitted  a  witness  to  prove 
the  execution  thereof,  such  will  shall  not  on  that  account  be  invalid. 

XY.  And  be  it  further  enacted,  that  if  any  person  shall  attest  the 
execution  of  any  will  to  whom  or  to  whose  wife  or  husband  any  beneficial 
devise,  legacy,  estate,  interest,  gift,  or  appointment  of  or  affecting  any 
real  or  personal  estate  (other  than  and  except  charges  and  directions 
for*the  payment  of  any  debt  or  debts),  shall  be  thereby  given  or  made, 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution  of  such  will,  or 
the  wife  or  husband  of  such  person,  or  any  person  claiming  under  such 
person  or  wife  or  husband,  be  utterly  null  and  void  ;  and  such  person 
so  attesting  shall  be  admitted  as  a  witness  to  prove  the  execution  of  such 
will,  or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment  mentioned  in 
such  will.    • 

XVI.  And  be  it  further  enacted,  that  in  case  by  any  will  any  real  or 
personal  estate  shall  be  charged  with  any  debt  or  debts,  and  any  creditor, 
or  the  wife  or  husband  of  any  creditor,  whose  debt  is  so  charged,  shall 
attest  the  execution  of  such  will,  such  creditor  notwithstanding  such 
charge  shall  be  admitted  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof. 

XVII.  And  be  it  further  enacted,  that  no  person  shall,  on  account  of 
his  being  an  executor  of  a  will,  be  incompetent  to  be  admitted  a  witness 
to  prove  the  execution  of  such  will,  or  a  witness  to  prove  the  validity 
or  invalidity  thereof. 

XVIII.  And  be  it  further  enacted,  that  every  will  made  by  a  man  or 
woman  shall  be  revoked  by  his  or  her  marriage  (except  a  will  made  in 

I  Repealed  by  28  &  29  Vict.  c.  112,  s.  1. 
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exercise  of  a  power  of  appointment,  when  the  real  or  personal  estate  7  WilL  4  ft 
thereby  appointed  would  not  in  default  of  such  appointment  pass  1  Vict.  c.  26. 
to  his  or  her  heir,  customary  heir,  executor,  or  administrator,  or  the 
person  entitled  as  his  or  her  next  of  kin,  under  the  Statute  of 
Distributions). 

XIX.  And  be  it  further  enacted,  that  no  will  shall  be  revoked  No  will  to  be 
by  any  presumption  of  an  intention  on  the  ground  of  an  alteration  in  ^^umption. 
circumstances. 

XX.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  part  In  what  cases 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by  another  will  revokS^ 

or  codicil  executed  in  manner  hereinbefore  required,  or  by  some  writing 
declaring  an  intention  to  revoke  the  same,  and  executed  in  the  manner 
in  which  a  will  is  hereinbefore  required  to  be  executed,  or  by  the  burn- 
ing, tearing,  or  otherwise  destroying  the  same  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  with  the  intention  of 
revoking  the  same. 

XXI.  And  be  it  further  enacted,  that  no  obliteration,  interlineation.  No  alteration 

or  other  alteration  made  in  any  will  after  the  execution  thereof  shall  l^  *  ^^^^  ®^^^ 

•'  nave  any 

be  valid  or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the  effect  unless 
will  before  such  alteration  shall  not  be  apparent,  unless  such  alteration  ^^J|*^  ^ 
shall  be  executed  in  like  manner  as  hereinbefore  is  required  for  the 
execution  of  the  will ;  but  the  will,  with  such  alteration  as  part  thereof, 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testator  and 
the  subscription  of  the  witnesses  be  made  in  the  margin  or  in  some  part 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end  of 
or  opposite  to  a  memorandum  referring  to  such  alteration,  and  written 
at  the  end  or  some  other  part  of  the  will. 

XXII.  And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  part  How  revoked 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived  other-  ^'^^}  ^^?^^  ^^ 
wise  than  by  the  re-execution  thereof,  or  by  a  codicil  executed  in 

manner  hereinbefore  required,  and  showing  an  intention  to  revive  the 
same ;  and  when  any  will  or  codicil  which  shall  be  partly  revoked, 
and  afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before  the 
revocation  of  the  whole  thereof,  unless  an  intention  to  tlie  contrary 
shall  be  shown. 

XXIII.  And  be  it  further  enacted,  that  no  conveyance  or  other  act  When  a  de- 
made  or  done  subsequently  to  the  execution  of  a  will  of  or  relating  to  ^ender^^^in^ 
any  real  or  personal  estate  therein  comprised,  except  an  act  by  which  o{>erative,  &c. 
such  will  shall  be  revoked  as  aforesaid,  shall  prevent  the  operation  of 

the  will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time 
of  his  death. 

27  (2) 
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7  Will.  4  ft  XXIV.  And  be  it  ftirther  enacted,  that  every  will  shall  be  construed, 
1  Vict  c.  26.  with  reference  to  the  real  estate  and  personal  estate  comprised  in  it, 
^  ^m  ^^         to  speak  and  take  effect  as  if  it  had  been  executed  immediately  before 

speak  from       the  death  of  the  testator,  unless  a  contrary  intention  shall  appear  bj 

the  death  of      .r^       mi 

the  testator.       ^"®  ^"^• 

What  a  resi-         XXV.  And  be  it  further  enacted,  that,  unless  a  contrary  intention 

^h*ir  ^T'd^  ®^^^^  appear  by  the  will,  such  real  estate  or  interest  therem  as  shall  be 
comprised  or  intended  to  be  comprised  in  any  devise  in  such  will  con- 
tained, which  shall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 
in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being  con- 
trary to  law,  or  otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  such  will. 

What  a  XXVI.  And  be  it  further  enacted,  that  a  devise  of  the  land  of  the 

shau'^dude^  testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the  occupation 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which  would  describe  a 
customary,  copyhold,  or  leasehold  estate  if  the  testator  had  no  freeeold 
estate  which  could  be  described  by  it,  shall  be  construed  to  include 
the  customary,  copyhold,  and  leasehold  estates  of  the  testator,  or  his 
customary,  copyhold,  and  leasehold  estates,  or  any  of  them,  to  which 
such  description  shall  extend,  as  the  case  may  be,  as  well  as  freehold 
estates,  unless  a  contrary  intention  shall  appear  by  the  will. 

What  a  XXVII.  And  be  it  further  enacted,  that  a  general  devise  of  the  real 

general  gift      estate  of  the  testator,  or  of  the  real  estate  of  the  testator  in  any  place 
shall  include.  ...  .  «  .•        -i   .     ,  .        .,,  .,         • 

or  m  the  occupation  of  any  person  mentioned  in  his  will,  or  otherwise 

described  in  a  general  manner,  shall  be  construed  to  include  any  real 

estate,  or  any  real  estate  to  which  such  description  shall  extend  (as  the 

case  may  be),  which  he  may  have  power  to  appoint  in  any  manner  he 

may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 

unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like 

manner  a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest 

of  personal  property  described  in  a  general  manner,  shall  be  construed 

to  include  any  personal  estate,  or  any  personal  estate  to  which  such 

description  shall  extend  (as  the  case  may  be),  which  he  may  have 

power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 

operate  as  an  execution  of  such  power,  unless  a  contrary  intention 

shall  appear  by  the  will. 

How  a  devise        XXVIII.  And  be  it  further  enacted,  that  where  any  real  estate 

without  words  gj^^y  |^  devised  to  any  person  without  any  words  of  limitation,  such 
of  limitation  ,,  •'f  i*..i  i_ii.i 

shall  be  con-     devise  shall  be  construed  to  pass  the  lee  simple,  or  other  the  whole 

strued.  estate  or  interest  which  the  testator  had  power  to  dispose  of  by  will 

in  such  real  estate,  unless  a  contrary  intention  shall  appear  by  the 

will. 
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XXIX  And  be  it  farther  enacted,  that  in  any  devise  or  bequest  of  7  WilL  4  ft 
real  or  pergonal  estate  the  words  "die  without  issue,"  or  "die  without  1  Vict c. 26. 
leaving  issue,"  or  "  have  no  issue,"  or  any  other  words  which  may  no^i,e^ 
import  either  a  want  or  a  failure  of  issue  of  any  person  in  his  lifetime  words  '*die 
or  at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  j^gug^-^or 
be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime,  or  at  "die  without 
the  time  of  the  death  of  such  person,  and  not  an  indefinite  failure  of  ghall'l^  wn^ 
his  issue,  unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  strued. 
of  such  person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being 
(without  any  implication  arising  from  such  words)  a  limitation  of  an 
estate  tail  to  such  person  or  issue,  or  otherwise  :  Provided,  that  this 
Act  shall  not  extend  to  cases  where  such  words  as  aforesaid  import  if 
no  issue  described  in  a  preceding  gift  shall  be  born,  or  if  there  shall 
be  no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer  the 
description  required  for  obtaining  a  vested  estate  by  a  preceding  gift 
to  such  issue. 

XXX.  And  be  it  farther  enacted,  that  where  any  real  estate  (other  No  devise  to 
than  or  not  being  a  presentation  to  a  church)  shall  be  devised  to  any  e^^ufor^^ 
trustee  or  executor,  such  devise  shall  be  construed  to  pass  the  fee  except,  &c., 
simple  or  other  the  whole  estate  or  interest  which  the  testator  had  ^^^fhaud^ 
power  to  dispose  of  by  will  in  sach  real  estate,  unless  a  definite  term  of  interest 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall  thereby 

be  given  to  him  expressly  or  by  implication. 

XXXI.  And  be  it  further  enacted,  that  where  any  real  estate  shall  Trustees 
be  devised  to  a  trustee,  without  any  express  limitation  of  the  estate  to  unlimited 

be  taken  by  such  trustee,  and  the  beneficial  interest  in  such  real  estate,  devise,  &c.,  to 
or  in  the  surplus  rents  and  profits  thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  interest  sliall  be  given  to  any  person 
for  life,  but  the  purposes  of  the  trust  may  continue  beyond  the  life  of 
SQch  person,  such  devise  shall  be  construed  to  vest  in  such  trustee  the 
fee  simple,  or  other  the  whole  legal  estate  which  the  testator  had 
power  to  dispose  of  by  will  in  such  real  estate,  and  not  an  estate  deter- 
minable when  the  purposes  of  the  trust  shall  be  satisfied. 

XXXII.  And  be  it  further  enacted,  that  where  any  person  to  whom  Devises  of  es- 
any  real  estate  shall  be  devised  for  an  estate  tail  or  an  estate  in  quasi  ^t^i^^^**^^ 
entail  shall  die  in  the  lifetime  of  the  testator  leaving  issue  who  would 

be  inheritable  under  such  entail,  and  any  such  issue  shall  be  living  at 
the  time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened  immedi- 
ately after  the  death  of  the  testator,  unless  a  contrary  intention  shall 
appear  by  the  will. 

XXXIII.  And  be  it  farther  enacted,  that  where  any  person  being  Gifts  to  chil- 
a  child  or  other  issae  of  the  testator  to  whom  any  real  or  personal  f^°  ^^o^^^ 
estate  shall  be  devised  or  bequeathed  for  any  estate  or  interest  not  leave  issue 
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7  Will  4  ft 
lVictc.26. 

living  at  the 
testator's 
death  shall 
not  lapse. 

To  what  wills 
and  estates 
this  Act  shall 
not  extend. 


Not  to 
Scotland. 


determinable  at  or  before  the  death  ofjsnch  person  Bhall  die  in  the  lifetime 
of  the  testator  leaving  issue,  and  any  such  issue  of  such  person  shall  be 
living  at  the  time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  efPect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 

XXXIV.  And  be  it  further  enacted,  that  this  Act  shall  not  extend 
to  any  will  made  before  the  first  day  of  January  one  thousand  eight 
hundred  and  thirty-eight,  and  that  every  will  re-executed  or  repub- 
lished, oi'  revived  by  any  codicil,  shall  for  the  purposes  of  this  Act  be 
deemed  to  have  been  made  at  the  time  at  which  the  same  shall  be  so 
re-executed,  republished,  or  revived  ;  and  that  this  Act  shall  not  extend 
to  any  estate  pur  autre  vie  of  any  person  who  shall  die  before  the  first 
day  of  January,  one  thousand  eight  hundred  and  thirty-eight. 

XXXV.  And  be  it  further  enacted,  that  this  Act  shall  not  extend  to 
Scotland. 


15  ft  16 
Victc.  24. 


1  Vict.  c.  26. 


When  sig- 
nature to  a 
will  shall  be 
deemed  valid. 


THE  WILLS  ACT  AMENDMENT  ACT,  1852. 
[15  &  16  Vict.  c.  24.] 

I.  Where  by  an  Act  passed  in  the  first  year  of  the  reign  of  her 
Majesty  Queen  Victoria^  intituled  An  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  it  is  enacted,  that  no  will  shall  be  ralid 
unless  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or 
by  some  other  person  in  his  presence,  and  by  his  dii*ection :  erery  m\\ 
shall^  so  far  only  as  regards  the  position  of  the  signature  of  the 
testator,  or  of  the  person  signing  for  him  as  aforesaid^  be  deemed  to 
be  yalid  within  the  said  enactment,  as  explained  by  this  Act,  if  the 
signature  shall  be  so  placed  at  or  after,  or  following,  or  under,  or 
beside,  or  opposite  to  the  end  of  the  will,  that  it  shall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect  by  such 
his  signature  to  the  writing  signed  as  his  will,  and  that  no  such  will 
shall  be  affected  by  the  circumstance  that  the  signature  shall  not 
follow  or  be  immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between  the  concluding 
word  of  the  will  and  the  signature,  or  by  the  circumstance  that  the 
signature  shall  be  placed  among  the  words  of  the  testimonium  clause 
or  of  the  clause  of  attestation,  or  shall  follow  or  be  after  or  under  the 
clause  of  attestation,  either  with  or  without  a  blank  space  intervening, 
or  shall  follow  or  be  after,  or  under,  or  beside  the  names  or  one  of  the 
names  of  the  subscribing  witnesses,  or  by  the  circumstance  that  the 
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signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper  or  15  ft  16 
papers  containing  the  will  whereon  no  clause  or  paragraph  or  disposing  Vict  c.  24. 
part  of  the  will  shall  be  written  above  the  signature,  or  by  the  circum- 
stance  that  there  shall  appear  to  be  sufScient  space  on  or  at  the  bottom 
of  the  preceding  side  or  page  or  other  portion  of  the  same  paper  on 
which  the  will  is  written  to  contain  the  signature  ;  and  the  enumera- 
tion of  the  above  circumstances  shall  not  restrict  the  generality  of  the 
above  enactment ;  but  no  signature  under  the  said  Act  or  this  Act  shall 
be  operative  to  give  effect  to  any  disposition  or  direction  which  is 
underneath  or  which  follows  it,  nor  shall  it  give  effect  to  any  disposition 
or  direction  inserted  after  the  signature  shall  be  made. 

II.  The  provisions  of  this  Act  shall  extend  and  be  applied  to  every  Act  to  extend 
will  already  made,  where  administration  or  probate  has  not  already  wiUsalwdy 
been  granted  or  ordered  by  a  Court  of  competent  jurisdiction  in  conse-  made, 
quence  of  the  defective  execution  of  such  will,  or  where  the  property,  not 

being  within  the  jurisdiction  of  the  Ecclesiastical  Courts,  has  not  been 
possessed  or  enjoyed  by  some  person  or  persons  claiming  to  be  entitled 
thereto,  in  consequence  of  the  defective  execution  of  such  will,  or  the 
right  thereto  shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a  Court  of 
competent  jurisdiction,  in  consequence  of  the  defective  execution  of 
such  will. 

III.  The  word  **wiir'  shall,  in  the  construction  of  this  Act,  be  Interpreta- 
interpreted  in  like  manner  as  the  same  is  directed  to  be  interpreted  fj^^jip, 
under  the  provisions  in  this  behalf  contained  in  the  said  Act  of  the  first 

year  of  the  reign  of  her  Majesty  Queen  Victoria. 


STATUTES  OF   DISTRIBUTION.  22  ft  23 

Car.  2,  c.  10. 


[22  &  23  Car.  2,  c.  10.] 

Section  5.  All  ordinaries  and  every  other  person  who  by  this  Act  is 
enabled  to  make  distribution  of  the  surplusage  of  the  estate  of  any 
person  dying  intestate,  shall  distribute  the  whole  surplusage  of  such 
estate  or  estates  in  manner  and  form  following,  that  is  to  say,  one  third 
part  of  the  said  surplusage  to  the  wife  of  the  intestate,  and  all  the 
residue  by  equal  portions  to  and  amongst  the  children  of  such  persons 
dying  intestate,  and  such  persons  as  legally  represent  such  children,  in 
case  any  of  such  children  be  then  dead,  other  than  such  child  or 
children  (not  being  heir  at  law)  who  shall  have  any  estate  by  the  settle- 
ment of  the  intestate  or  shall  be  advanced  by  the  intestate  in  his 
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22  ft  23  lifetime,  by  portion  or  portions  eqnal  to  the  share  which  shall  by  snch 
Car.  2,  c.  10.  distribution  be  allotted  to  the  other  children  to  whom  such  distributioD 
is  to  be  made ;  and  in  case  any  child,  other  than  the  heir  at  law,  shall 
have  any  estate  by  settlement  from  the  said  intestate,  or  shall  be 
advanced  by  the  said  intestate  in  his  lifetime  by  portion  not  equal  to 
the  share  which  will  be  due  to  the  other  children  by  such  distribution 
as  aforesaid ;  then  so  much  of  the  surplusage  of  the  estate  of  snch 
intestate  to  be  distributed  to  such  child  or  children  as  shall  have  any 
land  by  settlement  from  the  intestate  or  were  advanced  in  the  lifetime 
of  the  intestate  as  shall  make  the  estate  of  all  the  said  children  to  be 
equal  as  near  as  can  be  estimated  ;  but  the  heir  at  law,  notwithstanding 
any  land  that  he  shall  have  by  descent  or  otherwise  from  the  intestate, 
is  to  have  an  eqnal  part  in  the  distribution  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  the  land  which  he  hath  by 
descent  or  otherwise  from  the  intestate. 

Sectiou  6.  And  in  case  there  be  no  children,  nor  any  legal 
representatives  of  them,  tlien  one  moiety  of  the  said  estate  to  be 
allotted  to  the  widow  of  the  intestate,  the  residue  of  the  said  estate  to 
be  distributed  equally  to  erery  of  the  next  of  kindred  of  the  intestate 
who  are  in  equal  degree,  and  those  who  legally  represent  them. 

Section  7.  Provided  that  there  be  no  representations  admitted  among 
collaterals  after  brothers^  and  sisters^  children  ;  and  in  case  there  be  no 
wife,  then  all  the  said  estate  to  be  distributed  equally  to  and  amongst 
the  children  ;  and  in  case  there  be  no  child,  then  to  the  next  of  kindred 
in  equal  degree  of  or  unto  the  intestate  and  their  legal  representatives 
as  aforesaid  and  in  no  other  manner  whatsoever. 


1  Jac.  2,  [1  Jac.  2,  Cap.  17.] 

c  17. 

* *  Section  7.  Provided  also  and  it  is  further  enacted  that  if  after  the 

death  of  a  father  any  of  his  children  shall  die  intestate  without  wife  or 
children,  in  the  lifetime  of  the  mother,  every  brother  and  sister  and  the 
representatives  of  them  shall  have  an  equal  share  with  her,  anything 
in  the  last  mentioned  Acts^  to  the  contrary  notwithstanding. 

1  /.«.,  tlie  SUtute  of  Dihtrilmtion,  22  k  23  Car.  2,  c.   10,  and  the  SUtate  of 
Frauds,  29  Car.  2,  c.  3,  s.  25. 
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FORMS. 


BILL  OF  LADING.! 

Shipped  in  good  order  and  condition*  by  in  and  upon 

the  good  ship  called  the  whereof  is  master  for 

this  present  voyage  and  now  riding  at  anchor  in  and 

bound  for  fifty  caskb'  of  being  marked  and 

numbered  as  in  the  margin*  weight*  and  contents  unknown*  and  are 
to  be  delivered^  in  the  like  good  order  and  condition,  the  act  of  God,* 
the  Queen's  enemies,'  pirates,  robbers*®  by  land  or  sea  but  not 
pilferage,"  restraint*'  of   princes,    rulers,    or   people,   fire,   jettison, 


Forms. 


1  Ante,  p.  (58. 

*  These  words  apply  to  the  external 
condition  ouly  :  Mtjore  v.  Harris^  1  App. 
Cas.  3-28. 

^  Tho  statement  in  a  bill  of  lading  as 
to  the  quantity  of  goods  shipped  is,  un- 
less there  is  a  special  provision  to  the 
contrary  {AfediUrraiiean  Co,  v.  Mackay, 
[1903]  1  K.  B.  297),  only  primd  facie, 
and  not  conclusive,  evidence  against  the 
^hiiwwner  as  to  the  amount  shipped,  and 
he  may  prove  that  in  fact  a  smaller 
amount  was  shipped  :  Brown  v.  Powell 
Co,,  L.  R.  10  C.  P.  562  ;  McLean  v. 
running,  L.  R.  2  H.  L.  Sc.  128;  LuJt- 
man  v.  Cltristu',  19  Q.  B.  D.  333  ;  SmUh 
V.  Bedouin  Co.,  [1896]  A.  C.  70.  By 
the  Bills  of  Lading  Act,  IJ'SS  ^8  &  19 
Vict  c.  Ill),  8.  3,  every  bill  of  lading  in 
the  hands  of  a  consignee  or  eutloi*see  for 
value  which  represents  goods  to  have 
been  shipped  on  board  a  vessel  is  con- 
clusive evidence  against  the  master  or 
other  person  signing  it,  unless  the  holder 
of  the  bill  of  lading  knew  that  the  goods 
had  not  in  fact  been  shipped,  or  unless 
the  misstatement  was  caused  without  any 
default  on  the  part  of  the  {lerson  signing 
and  wholly  by  the  fraud  of  the  shipper, 


or  of  the  holder,  or  some  person  under 
whom  the  holder  claims. 

"*  Parsons  v.  New  Zealand  Co.,  [1901] 
1  K.  B.  548. 

*  Blanchet  v.  PoxoelVs  Co.,  L.  R.  9  Ex.  74. 

*  As  to  the  effect  of  the  words  **  con- 
tents unknown,"  see  Lebau  v.  General 
Steam  Xav.  Co.,  L.  R.  8  C.  P.  88  ;  Tally 
V.  Tary,  ib,  679. 

"*  I.e.,  according  to  the  usage  at  the 
port  of  delivery  ;  Cargo  cr  Argos,  L.  R. 
5  P.  C.  160  ;  Petrocochino  v.  Bott,  I^  R. 
9  C.  P.  360. 

*  Ante,  p.  29,  n.  8. 

*  I.e..  any  sovereign  who  makes  war 
with  or  against  whom  war  is  made  by 
the  sovereign  of  the  shipowner :  The 
Heinrich,  L.  R.  3  A.  &  K.  424  ;  Busscll 
V.  Xtemann,  17  C.  B.  N.  S.  163. 

^^  As  to  the  meaning  of  **  robber-s** 
see  Taylor  v.  Liver fH)ol  Co.,  L.  R.  9  Q.  B. 
546  ;  Dc  BotJischild  v.  Bayal  Mail  Co.,  7 
Ex.  734. 

*^  Where  goods  are  stolen  by  persons 
in  the  service  of  the  ship,  the  case  is  not 
within  »n  exception  of  loss  from  **  pirates, 
robbers,  or  thieves"  ;  Steimnan  v.  Angler 
Line,  [1891]  1  Q.  B.  619. 

"  I  e.,  an  actual  {Atkinson  v.  Ritchie, 
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Forms.       barratry,^  the  neglecfc  and  default  of  pilot,  master,  or  crew  in  the 

navigation  of  the  Bhip,^  and  all  and  every  the  dangers  and  accidents* 

of  the  seas,  rivers,  and  navigation  of  whatever  nature  or  kind* 
excepted,  unto  or  to  his  assigns,  they  paying*  freight  for  the 

said  goods,  and  all  other  conditions^  as  per  charterparty,  with  primage 
and  average  accustomed/  The  ship  is  not  liable  for  leakage**  or 
breakage,'  loss  or  damage  by    heat,  sweat,  rust,  or   decay,  unless 


10  East,  580;  10  R.  R.  872)  as  distin- 
guished from  an  expected  {RodocanacJiiv, 
£UioU,  L.  R.  8  C.  P.  665,  670)  restraint. 
See  SmUk  v.  Jioaario  Co.,  [1894]  1  Q.  B. 
174 ;  KobeVs  Co.  v.  Jenkins,  [1896]  2  Q. 
B.  326 ;  Miller  v.  Law  Accident  Co., 
[1903]  1  K.  B.  712. 

1  EarU   V.    Howcro/t,   8    East,    126  ; 

9  R.  R.  385  ;  Cartj  v.  Burr,  8  App.  Cas. 
399,  405.     AiUe,  p.  145. 

*  These  words  do  not  apply  to  a  loss 
occasioned  by  the  personal  negligence  or 
default  of  the  shipowner ;  as  where  he 
knowingly  appoints  an  incompetent 
master,  and  the  loss  arises  from  the  in- 
competency :  CJuirtered  Mercantile  Bank 
of  India  v.  Netherlands  Co.,  10  Q.  B.  D. 
532  ;  but  they  apply  tliough  the  master 
is  part  owner  :  IFestport  Co,  v.  McPhail, 
[1898]  2  Q.  B.  130.  Sometimes  the 
words  **or  otherwise"  are  here  added, 
in  which  case  damage  caused  by  negli- 
gent blowing  by  a  stevedore  will  be 
within  the  exception  :  Norman  v.  Bin- 
nington,  25  Q.  B.  D.  475  :  Baerselman  v. 
Bailey,  [1896]  2  Q.  B.  301. 

'  A  collision  arising  from  negligence 
is  within  this  exception :  Wilson  v. 
Oicners  of  Cargo  per  Xaniho,  12  App. 
Cas.  603,  overruling  Woodley  v.  MicJiell, 

11  Q.  B.  D.  47.  See,  further,  The 
Thrunscoe,  [1897]  P.  801 :  Tlie  Torbryan, 
[1903]  P.  85,  194.  As  to  what  are 
•  *  perilsof  the  sea, "  see  per  Lord  Herschell, 

12  App.  Cas.  509 ;  Blackburn  v.  Liverpool, 
ike.  Co.,  [1902]  1  K.  B.  290.  Theft  {De 
Itothschild  V.  Boijal  Mail  Co.,  7  Ex.  734) 
is  not  within  this  exception. 

■*  This  includes  loss  by  pirates  {Pick' 
ering  v.  Barkley,  Sty.  132 ;  Barton  v. 
Wolliford,  Comb.  56) ;  by  collision  not 
occasioned  by  negligence  (Chartered  Mer- 
cantile Bank  of  India  v.  Netherlands  Co., 

10  Q.  B.  D.  530)  :  by  sea- water  passing 
through  a  hole  made  by  mts.  without 


negligence  on  the  part  of  the  master  or 
crew  {Hamilton  v.  Pandorf,  12  App.  Cm. 
618) ;  by  rats  damaging  the  goods  (Aay 
V.  WhceUr,  L.  R.  2  C.  P.  302) ;  but,hanng 
regard  to  the  implied  warranty  by  the 
shipowner  of  seaworthiness  at  the  com- 
mencement of  the  voyage  {Lyon  ▼.  MeUs,  5 
East  428 ;  7  R.  K  726 ;  Kopitoff^.  JFihon, 

1  Q.  B.  D.  377),  the  exceptions  have  no 
application  to  a  ship  which  was  unsea- 
worthy  at  the  time  of  sailing,  and  whose 
unseaworthiness  was  the  efficient  cause 
of  the  loss  or  damage :  The  Olenfruin, 
10  P.  D.  103  ;  Steel  v.  StaU  Line  Co., 
3  App.  Cas.  72 ;  Gilroy  v.  Price,  [1898] 

A.  C.  56  ;  Maori  King  v.  HugJus,  [1895) 

2  Q.  B.  550  ;  Queensland  Bank  v.  P.  JbO. 
Co.,  [1898]  1  Q.  B.  567  ;  Rowmn  v.  At- 
lantic Co.,  [1903]  2  K.  B.  666  ;  Bathbone 
V.  Maclver,  [1903]  2  K.  B.  378.  As  to 
what  is  * 'seaworthiness,*' see  an/«,  p.  149. 

^  I.e.  to  the  shipowner:  Shepard  \. 
De  Bemales,  13  East,  566  ;  12  R.  R.  442. 

*  "Conditions"  means  those  to  be 
performed  by  the  consignees,  not  the 
conditions  for  the  benefit  of  the  ship- 
owner in  the  charterparty :  Russell  v. 
Niemann,  17  C.  B.  X.  S.  168  ;  see  Qui- 
lischen  v.  Stewart,  11  Q.  B.  D.  186  ;  18 
Q.  B.  D.  317 ;  Serraino  v.  Campbell,  25 
Q.  B.  D.  601;  [1891]  1  Q.  B.  283; 
Diederichsenv.  Farquharson,  [1898]  1  Q. 

B.  150. 

"  Priinagc  is  a  duty  at  the  waterside 
due  to  the  master  and  mariners  of  a 
ship :  to  the  master  for  the  use  of  his 
cables  and  ropes  to  discharge  the  goods ; 
and  to  the  mariners  for  lading  and  un- 
lading: Tomline,  Diet.  s.  v.  Primage. 
Average  is  a  small  sum  paid  to  the 
master  above  the  freight :  Kidston  v. 
Empire  Insurance  Co.,  L.  R.  1  C.  P.  546. 

**  Whatever  l>e  the  quantity  lost: 
Ohrlofv.  Briscall,  L.  R.  1  P.  C.'281. 

*  Unless  the  leakage  or  breakage  arises 
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occasioned  by  improper  stowage  or  for  any  damage*  to  any  goods 
which  is  capable  of  being  covered  by  insurance.^ 

In  witness  whereof  the  master  or  parser  of  the  said  ship  hath 
affirmed  to  bills  of  lading  all  of  this  tenor  and  date,  the  one  of 

which  bills  being  accomplished,  the  other  [  ]  to  stand  void. 

Dated 


Forms. 


A  CHAETEEPAETY.3 

It  18  THIS  DAY  MUTUALLY  AGREED  between  A.  B.,  owner  of  the  good  ship 
or  vessel,  called  the  A  1  of  the  measurement  of         tons 

or  thereabouts,^  now*  in  the  port  of  [or  now  at  sea 

having  sailed  weeks  ago],  and  C.  D.  on  behalf  of  E.  F.,  merchants ; 
that  the  said  ship  being  tight,  stannch  and  strong,  and  every  way  fitted 
Ibr  the  voyage  shall  with  all  convenient  speed  sail  and  proceed  in  the 
usaal  and  cnstomary  manner  with  usual  dispatch  according  to  the 
custom  of  the  port  [or  in  regular  turn]  [or  shall  sail  from 
on  or  before  the  ]  except  in  the  case  of  accidents  beyond 

the  charterer's  control  **  to  ,  or  so  near  thereunto  as 

slie    may   safely  get/    and    there    shall    load*  from   the  factors  of 


from  the  default  of  the  shipowner  or 
master  servants  or  crew :  Phillips  v. 
Clark,  2  C.  B.  N.  S.  156  ;  Czech  v.  General 
Steam  Nav,  Co. ,  L.  R.  3  C.  P.  14.  Damage 
done  to  goods  by  leakage  or  breakage  of 
other  goods  is  not  within  the  exception : 
Thrift  V.  Ymle,  2  C.  P.  D.  432. 

*  This  does  not  include  theft :  Taylor 
V.  Liverpool  Co.,  L.  R.  9  Q.  B.  546. 

2  Price  V.  Union  Co.,  [1903]  1  K.  B. 
750. 
»  Ante,  p,  113. 

*  The  statement  that  the  »bip  is  of  a 
pirticolar  class  is  a  condition  which  is 
fulfilled  if  the  ship  is  of  that  class  at  the 
time  when  the  charterparty  is  made : 
French  v.  Newgass,  3  C.  P.  D.  163: 
Huret  V.  U^xmie,  18  C.  B.  144 ;  Ro^ith 
V.  Maemillan,  2  H.  &  C.  750.  See,  as 
to  conditions  precedent  and  warranties, 
anU,  pp.  66,  67. 

*  The  statements  as  to  the  place  where 
the  ship  is  lying  {Bchn  v.  Bumess,  3  B. 
&  S.  751 ),  as  to  the  time  when  it  sailed 
{OUive  V.  Booker,  1  Ex.  416),  that  it  shall 
sail  at  a  certain  date  {GlaJiolm  v.  Jlai/s, 
2  M.  &  Gr.  257  ;  58  R.  R.  399 ;  Croocke- 
m't  V.  Fletcher,  1  H.  A:  N.  S9S),  that  it 


has  "now  sailed  or  is  about  to  sail" 
(Boitsen  v.  Taylor,  [1898]  2  Q.  B.  274), 
and  (unless  the  charterparty  operates  as 
a  demise  of  the  ship)  a  statement  that 
the  ship  is  tight,  &c.  {Steel  v.  State  Line 
Co.,  3  App.  Cas.  77  ;  Stanton  v.  Richard- 
son, L.  R.  7  C.  P.  421),  are  conditions 
precedent.  But  a  statement  thnt  the 
ship  shall  sail  at  some  uncertain  time,  as 
"with  all  convenient  speed,"  "within  a 
reasonable  time,"  "with  the  first  favour- 
able wind,"  is  a  warranty  only:  Mac- 
Andreto  v.  Chappie,  L.  R.  1  C.  P.  643  ; 
Behn  V.  Bumess,  3  B.  &  S.  754. 

*  An  ordinary  event  of  nature,  such 
as  a  snowstorm,  is  not  an  accident : 
Fenwick  v.  Schmalz,  L.  K.  3  C.  P.  313. 

^  Le.,  the  ship  must  go  to  the  place 
named,  unless  there  is  some  obstacle, 
physical  or  other  (iVe&dw  v.  Dahl,  12  Ch. 
D.  568  ;  6  App.  Cas.  38),  which  prevents 
her  from  going  there  for  what  would  be 
an  unreasonable  time,  having  regard  to 
the  intentions  offliarterer  and  shipowner. 
See  Tharsis  Co.  v.  Mm-rl^  [1891]  2  Q.  B. 
647. 

^  In  the  absence  of  special  agreement 
the  shipowner    has  to  load  the  cargo 
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Forms.      the  said  a  fall  and  complete  cargo,^  say  about 

toDS  2  not  exceeding  what  she  can  reasonably  stow  away  and  carry,  over 

and  above  her  tackle,  apparel,  proyisions,  and  furniture  (the  charterer's 
stevedore  to  be  employed  by  the  ship),  and  being  so  loaded  shall  there- 
with proceed  to  ,  or  so  near  thereunto  as  she  may  safely 
get'  and  deliver  the  same  in  the  usual  and  customary  manner^  on 
being  paid  freight  as  follows  :  viz.,  shillings  per  ton  delivered 
(the  act  of  God,*  the  King's  enemies,  fire,"  and  all  and  every  other 
dangers  and  accidents  of  the  seas,  rivers,  and  navigation,  of  whatever 
nature  and  kind  soever  during  the  said  voyage,^  always  excepted).^ 
The  freight  to  be  paid  on  unloading  and  right  delivery  of  the  cargo,* 
running  days^^  are  to  be  allowed  the  said  merchant  (if  the  ship  is  not 
sooner  dispatched),  for  loading  the  said  ship  at  ,  and 
days  on  demurrage"  over  and  above  the  said  lying-days  at 
£  per  day,  days  of  detention  by  ice  not  to  be  reckoned  as  lying- 
days."    It  is  further  agreed  that  the  liability  of  the  charterers  shidl 


properly  {Blaikie  v.  Stembridgef  6  C.  B. 
N.  S.  894  ;  Sa-ndeitian  v.  Scurry  L.  R. 
2  Q.  B.  86)  and  to  supply  the  necessary 
ballast  (Southampton  Steam  Colliery  Co.  v. 
Clarke,  L.  R.  6  Ex.  57  ;  IVeir  v.  Union 
Co.,  [1900]  A.  C.  525),  and  there  is  no 
objection  to  his  taking  merchandise 
which  occupies  the  same  space  as  com- 
mon ballast  and  receiving  freight  for  it 
(TowM  V.  Hendei'son,  4  Ex.  890).  The 
woi-ds  ''usual  and  customarj'  manner" 
have  reference  to  mode  of,  but  not  to 
time  occupied  in,  loading:  Tapseott  v. 
Balfour,  L.  R.  8  C.  P.  46  ;  Kay  v.  PiM, 
10  Q.  B.  D.  241. 

1  IsisSS.  Co.  V.  Bahr,  [1900]  A.C.  840. 

«  See  Morris  v.  Lcvison,  1  C.  P.  D.  155  ; 
MUlcr  V.  Borner,  [1900]  1  Q.  B.  691. 

3  Capper  y.  Wallace,  5  Q.  B.  D.  163 ; 
The  Alhanibi-a,  6  P.  D.  68. 

*  The  shipowner  and  charterer  must 
each  perfonn  such  parts  of  the  duty  of 
delivering  as  according  to  the  custom  of 
the  port  fall  on  them  respectively  :  Ford 
V.  Cotcsworih,  L.  R.  4  Q.  B.  127 ;  5  id. 
544  ;  Petersen  v.  Freehody,  [1895]  2  Q.  B. 
294  ;  Aktieselkab  Helios w.  Ehnan,[\%97^ 
2  Q.  B.  83.  As  to  how  a  reasonable 
time  for  discharge  of  cargo  is  to  be 
determined,  see  Postlelhwaite  v.  Freelatid, 
5  App.  Cas.  599  ;  Hick  v.  Rodocanachi, 
[1891]  2  Q.  B.  626;  [1893]  A.  C.  22; 
CastUffote  Steamship  Co,    v.    Dempsey, 


[1892]  1  Q.  B.  854 ;  Good  v.  Itaaa, 
[1892]  2  Q.  B.  5^5.  See,  as  to  the  place 
or  the  port  where  delivery  is  to  be  made, 
Nielsen  v.  WaU,  16  Q.  B.  D.  67. 

*  Ante,  p.  29,  n.  8. 

«  Newman  Co.  v.  British,  d-c.  SS.  Co., 
[1903]  1  K.  B.  262. 
7  See  The  Carron  Park,  15  P.  D.  20S. 
^  Ante,  p.  425,  as  to  these  exceptioni. 

*  I.e.,  payment  and  delivery  are  to 
be  concurrent :  Miedbrodi  v.  FitzSimon, 
L.  R.  6  P.  C.  314. 

^"  '•  Running  days"  mean  calendar 
days,  and  not  periods  of  24  hours  {The 
Katy,  [  1 895]  P.  56),  and priind/aeie  mean 
consecutive  days  ;  but  tho  custom  of  the 
port  may  be  proved  to  show  that  Sun- 
days, Saints'  Days,  or  other  holidays  are 
not  to  be  counted :  Kielaen  v.  Wait,  16 
Q.  B.  D.  67.  Sec  Myrnney  Co.  v.  Iberian 
Co.,  79  L.  T.  240. 

"  Demurrage  is  payable  if  the  car^ 
is  not  unloaded  within  a  reasonable  tim«^ 
if  no  time  is  fixed :  Budgett  v.  BinnittgUm, 
[1891]  1  Q.  B.  35  ;  Hulthen  v.  ^itewariy 
[1903]  A.  0.  389 ;  or,  when  the  time  is 
fixed,  if  it  is  not  unloaded  within  the  time 
fixed,  unless  the  delay  is  the  fault  of  the 
shipowner :  BandaU  v.  Lynch,  12  East, 
179 ;  11  R.  R.  340 ;  71tiis  v.  Byer$,  1 
Q.  B.  D.  244;  Portcus  v.  ffalHeif, 
3  Q.  B.  D.  223. 

i«  See  Xielsen  v.  TTait,  16  Q.  B.  D.  71. 
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cease  as  soon  as  the  cargo  is  on  board,  but  the  owners  of  the  ship  to       Forms. 

have  an  absolute  lien  on  the  cargo  for  all  freight,  dead  freight,^  and  

demurrage.^    Penalty  for  non-performance  of  this  agreement,  £ 


MAEINE   POLICY.^ 

S.6.  Be  it  known  that  as  well  in 

V~  own  name,  as  for  and  in  tlie  name  and  names  of  all 

____^__^_5_*    and  every  other  person  or  persons  to  whom  the  same 
Deliyered  thcN  doth,  may,  or  shall  appertain,  in  part  or  in  all,  doth 
day   make  assurance  aud  canse  and  them  and  every 

of  )  of  them,  to  be  insured,  lost  or  not  lost,^  at  and  from 

186     .  .  ,*  upon  any  kind  of  goods  and  merchandise,* 

No  .    and    also    upon  the  body,  tackle,  apparel,  ordnance, 

munition,  artillery,  boat,  and  other  furniture,  of  and  in 
the  good  ship  or  vessel  called  the  ,^  whereof  is  master 

under  God  for  this  present  voyage, — or  whosoever  else  shall  go  for 
master  in  the  said  ship,  or  by  whatsoever  other  name  or  names  the 
same  ship,  or  the  master  thereof,  is  or  shall  be  named  or  called,  begin- 
ning the  adventure  upon  the  said  goods  and  merchandises  from  the 
loading  thereof  aboard  the  said  ship  ,  upon  the  said  ship, 

&C.  ,  and  shall  so  continue  and  endure,  during  her  abode 

there,  upon  the  said  ship,  &c. ;  and  further,  until  the  said  ship,  with 
all  her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchandises 
whatsoever,  shall  be  arrived  at  upon  the  said  ship,  &c.» 

until  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety,  and 
upon  the  goods  and  merchandises  until  the  same  be  thei*e  discharged 
and  safely  landed ;  and  it  shall  be  lawful  for  the  said  ship,  <&c.,  in 

1  As  to  the  meaning  of   "  freight "  This  Act  is  repealed  by  54  k  65  Vict, 

and  "dead  freight,"  see  anU,  p.  113.  cc.  38  and  39. 

*  This   clause,   which    is    called    the  "•  See  ante^  p.  143. 

"cesser"  clause,  only  relieves  the  char-  *  See  aitte^  p.  146. 

terers  from  so  much  of  their  liability  ^  **  Goods  and  mei-chandise"  does  not, 

under  the  charterparty  as  is  co-extensive  in  the  absence  of  special  usage  {Milward 

with,  or  equivalent  to,  the  lien  given  to  v.  Hihbert,  3  Q.  B.  120  ;  Apollinaris  Co. 

the  shipowner,  and  leaves  them  liable  for  v.  Nord  Deutsche  Co.^  (1904)  1  K.  B.  252), 

that  which  is  not  covered  by  the  lien,  include  goods  carried  on  deck :  Blackelt 

e.g.,  damages  for  detention  at  the  port  \.  Royal  Exchange  Insurance  Co.,  2  Cr.  & 

of  loading:  Clink  v.    Badford,    [1891]  J.  250;  37  R.  R.  695. 

1  Q.  B.  625  ;  Ikinlop  v.  Balfour,  [1892]  7  jf  the  thing  assured  is  sufficiently 

1  Q.  B.  507 ;  Hansen  v.  Barrold,  [1894 J  described,  an  error  in  the  name  of  the 

1  Q.  B.  612.  ship  is  not  material :  lonides  v.  Paci/ic 

3  See  ante,  p.  142.     This  is  the  form  Insurance  Co.,  L.  R.  6  Q.  B.  674  ;  7  id. 

given  in  80  Vict.   c.   23,  schedule  E.  517. 
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FormB. 


Suing  and 
labouring 
clause. 


Memoran- 
dum. 


this  voyage  to  proceed  and  sail  to  and  touch  and  stay  at  any  ports  or 
places  whatsoever  without  prejudice  to  this  insurance.  The  said  ship, 
<S:c.,  goods  and  merchandises,  &c.,  for  so  much  as  concerns  the  assured, 
by  agreement  between  the  assured  and  assurers  in  this  policy,  are 
and  shall  be  valued  at  .* 

Touching  the  adventures  and  perils  which  we  the  assurers  are  con- 
tented to  bear  and  do  take  upon  us  in  this  voyage,  they  are,  of  the 
seas,  men-of-war,  fire,*  enemies,  pirates,  rovers,  thieves,  jettisons, 
letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  arrestsi 
restraints  and  detainments  of  all  kings,  princes,  and  people' of  what 
nation,  condition,  or  quality  soever,  barratry  of  the  master  and 
mariners,^  and  of  all  other  perils,  losses,  and  misfortunes  that  have  or 
shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods  and 
merchandises  and  ship,  &c.,  or  any  part  thereof;  and  in  case  of  any 
loss  or  misfortune  it  shall  be  lawful  to  the  assured,  their  tacton, 
servants,  and  assigns,  to  sue,^  labour,  and  travel  for,  in,  and  about  the 
defence,  safeguard,  and  recovery  of  the  said  goods  and  merchandises 
and  ship,  &c.,  or  any  part  thereof,  without  prejudice  to  the  insurance ; 
to  the  charges  whereof  we,  the  assurers,  will  contribute  each  one 
according  to  the  rate  and  quantity  of  his  sum  herein  assured.  And  it 
is  agreed  by  us,  the  insurers,  that  this  writing  or  policy  of  assurance 
shall  be  of  as  much  force  and  effect  as  the  surest  writing  or  policy  of 
assurance  heretofore  made  in  Lombard  Street,  or  in  the  Royal  Exchange, 
or  elsewhere  in  London.  And  so  we,  the  assurers,  are  contented,  and 
do  hereby  promise  and  bind  ourselves,  each  one  for  his  own  part,*  oor 
heirs,  executors,  and  goods  to  the  assured,  their  executors,  administrators, 
and  assigns,  for  the  true  performance  of  the  premises,  confessing  our- 
selves paid  the  consideration  due  unto  us  for  this  assurance  by  the 
assured  at  and  after  the  rate  of 

In  witness  whereof,  we  the  assurers  have  subscribed  our  names  and 
sums  assured  in 

N.B. — Com,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from 
average,  unless  general,  or  the  ship  be  stranded  ;  sugar,  tobacco,  hemp, 
flax,  hides,  and  skins  are  warranted  free  from  average  under  fire 
pounds  per  cent.  ;  and  all  other  goods,  also  the  ship  and  freight,  are 
warranted  free  from  average  under  three  pounds  per  cent,  unless 
general,  or  the  ship  be  stranded.^ 


1  See  anU,  p.  142. 

2  See  The  Knight  of  St.  Michael,  [\S9S] 
P.  30. 

•^  Ante,  p.  425,  n.  11. 
^  Ante,  pp.  145,  426. 

*  See  antCy  p.  147. 

*  Tlie  amount  which  the  assured  is 


entitled  to  recover  from  each  insurer 
bears  the  same  rate  to  the  amonnt  in- 
sured by  him  as  the  total  amoont  be- 
coming due  bears  to  the  total  amount 
insured  by  the  policy :  Wilson  v.  NeUon, 
5  B.  &  S.  356. 
7  As  to  this  clause,  see  ante,  p.  147. 
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FomiB. 
FOEM  OF  LETTEES  PATENT.^  

Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith  :  To  all  to  whom 
these  presents  shall  come  greeting  : 

Whereas  John  Smith,  of  29  Perry  Street,  Birmingham,  in  the  connty 
of  Warwick,  Engineer,  hath  by  his  solemn  declaration  represented  unto 
ns  that  he  is  in  possession  of  an  invention  for  *' Improvements  in 
sewing  machines,"  that  he  is  the  true  and  first  inventor^  thereof,  and 
that  the  same  is  not  in  nse  by  any  other  person  to  the  best  of  his 
knowledge  and  belief : 

And  whereas  the  said  inventor  hath  humbly  prayed  that  we  would 
he  graoioasly  pleased  to  grant  unto  him  (hereinafter  together  with  his 
executors,  administrators,  and  assigns,  or  any  of  them,  referred  to  as 
t]ie  said  patentee),  our  royal  letters  patent  for  the  sole  use  and 
advantage  of  his  said  invention  : 

And  whereas  the  said  inventor  hath  by  and  in  his  complete  specifica- 
tion^ particularly  described  the  nature  of  his  invention  : 

And  whereas  we  being  willing  to  encourage  all  inventions  which 
may  be  for  the  public  good,  are  graciously  pleased  to  condescend  to 
his  request. 

Know  ye,  therefore,  that  we,  of  our  especial  grace,  certain  knowledge, 
and  mere  motion,  do  by  these  presents,  for  us,  our  heirs,  and  successors, 
give  and  grant  unto  the  said  patentee  our  especial  licence,  full  power, 
sole  privilege,  and  authority,  that  the  said  patentee  by  himself,  his 
agents,  or  licensees,  and  no  others,  may  at  all  times  hereafter  during  the 
term  of  years  herein  mentioned,  make,  use,  exercise  and  vend  the  said 
invention  within  our  United  Kingdom  of  Great  Britain  and  Ireland, 
and  Isle  of  Man,  in  such  manner  as  to  him  or  them  may  seem  meet, 
and  that  the  said  patentee  shall  have  and  enjoy  the  whole  profit  and 
advantage  from  time  to  time  accruing  by  reason  of  the  said  invention, 
during  the  term  of  fourteen  years  from  the  date  hereunder  written  of 
these  presents :  and  to  the  end  that  the  said  patentee  may  have  and 
enjoy  the  sole  use  and  exercise  and  the  full  benefit  of  the  said  inven- 
tion, we  do  by  these  presents  for  us,  our  heirs  and  successors,  strictly 
command  all  our  subjects  whatsoever  within  our  United  Kingdom 
of  Great  Britain  and  Ireland,  and  the  Isle  of  Man,  that  they  do  not 
at  any  time  during  the  continuance  of  the  said  term  of  fourteen 
years  either  directly  or  indirectly  make  use  of  or  put  in  practice 

^  Ante,  p.  224.  This  is  the  fonii  given  in  the  schedule  to  the  Patents,  Designs, 
and  Trade  Marks  Act,  1883  (46  k  47  Vict.  c.  57). 

3  AiUCy  p.  227.  3  ^jiie,  p,  231. 
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Forms.       the  said  invention,  or  any  part  of  the  same,  nor  in  anywise  imitate 
the  same  nor  make  or  cause  to  be  made  any  addition  thereto  or  sub- 
traction therefrom,  whereby  to  pretend  themselves  the  inventors  thereof^ 
without  the  consent,  h'cence  or  agreement  of  the  said  patentee  in 
writing  under  his  hand  and  seal,  on  pain  of  incurring  such  penalties 
as  may  be  justly  inflicted  on  such  offenders  for  their  contempt  of 
this  our  Royal  command,  and  of  being  answerable  to  the  patentee 
according  to  law  for  his  damages  thereby  occasioned :  Provided  that 
these  our  letters  patent  are  on  this  condition,  that,  if  at  any  time 
during  the  said  term  it  be  made  to  appear  to  us,  our  heirs,  or  succes- 
sors, or  any  six  or  more  of  our  Privy  Council,  that  this  our  grant  is 
contrary  to  law,  or  prejudicial  or  inconvenient  to  our  subjects  in 
general,  or  that  the  said  invention  is  not  a  new  invention^  as  to  the 
public  use  and  exercise  thereof  within  our  United  Kingdom  of  Great 
Britain  and  Ireland,  and  Isle  of  Man,  or  that  the  said  patentee  is  not 
the  first  and  true  inventor  thereof  within  this  realm  as  aforesaid,  these 
our  letters  patent  shall  forthwith  determine,  and  be  void  to  all  intents 
and  purposes,  notwithstanding  anything  hereinbefore  contained :  Pro- 
vided also,  that  if  the  said  patentee  shall  not  pay  all  fees  by  law  required 
to  be  paid  in  respect  of  the  grant  of  these  letters  patent,  or  in  respect 
of  any  matter  relating  thereto  at  the  time  or  times,  and  in  manner  for 
the  time  being  by  law  provided  :  and  also  if  the  said  patentee  shall  not 
supply,  or  cause  to  be  supplied,  for  our  service  all  such  articles  of  the 
said  invention  as  may  be  required  by  the  officers  or  commissioners 
administering  any  department  of  our  service,  ^  in  such  manner,  at 
such  times,  and  at  and  upon  such  reasonable  prices  and  terms  as  shall 
be  settled  in  manner  for  the  time  being  by  law  provided,  then,  and  in 
any  of  the  said  cases,  these  our  letters  patent,  and  all  privileges  and 
advantages  whatever  hereby  gi-anted,  shall  determine  and  become  void 
notwithstanding  anything  hereinbefore  contained  :  Provided  also,  that 
nothing  herein  contained  shall  prevent  the  granting  of  licences  in  such 
manner  and  for  such  considerations  as  they  may  by  law  be  granted : 
And  lastly,  we  do  by  these  presents  for  us,  our  heirs  and  successors, 
grant  unto  the  said  patentee  that  these  our  letters  patent  shall  be 
construed  in  the  most  beneficial  sense  for  the  advantage  of  the  said 
patentee.    In  witness  whereof  we  have  caused  these  our  letters  to 
be  made  patent  this  one  thousand  eight  hundred  and 

and  to  be  sealed  as  of  the  one  thousand  eight 

hundred  and 

(Seal  of  Patent  Office.) 


1  AnU,  p.  225.  «  ArUe,  p.  238. 
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BILL  OF   SALE.i 

Form  in  Schedule  to  Bills  op  Sale  Act,  1882. 

This  Indbntube  made  the  day  of  ,  between 

A.  B.,  of  of  the  one  part,  and  C.  D.,  of  of 

the  other  part,  witnesseth  that  in  consideration  of  the  snm  of  £ 
now  paid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said  A.  B.  hereby 
acknowledges  [or  whatever  else  the  consideration  may  he']^  he  the  said 
A.  B.  doth  hereby  assign  nnto  0.  D.,  his  execators,  administrators, 
and  assigns,  all  and  singular  the  several  chattels  and  things  specifically 
described  in  the  schedule  hereto  annexed  by  way  of  security  for  the 
payment  of  the  sum  of  £  ,  and  interest  thereon  at  the  rate  of 

£  per  cent,  per  annum  [or  whatever  else  may  he  the  rate'].    And 

the  said  A.  B.  doth  further  agree  and  declare  that  he  will  duly  pay  to 
the  said  C.  D.  the  principal  sum  aforesaid,  together  with  the  interest 
then  due,  by  equal  payments  of  £  on  the 

day  of  [or  whatever  else  may  he  the  stipulated  times  or  time 

of  payment].  And  the  said  A.  B.  doth  also  agree  with  the  said  C.  D. 
that  he  will  [here  insert  terms  as  to  insurance,  payment  of  rent,  or  other- 
wise, which  the  parties  may  agree  to  for  the  maintenance  or  defeasafice  of 
the  security]. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  be  liable 
to  seizure  or  to  be  taken  possession  of  by  the  said  0.  D.,  for  any 
cause  other  than  those  specified  in  section  seven  of  the  Bills  of  Sale 
Act  (1878)  Amendment  Act,  1882. 

In  witQtfSS,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me  E.  F.  [add 
mtness's  name,  address,  and  description]. 

1  Bills  of  Sale  Act,  1882  (45  &  46  Vict.  c.  43),  Schedule.     See  anU,  p.  103. 
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ABSTRACT, 

of  title,  right  to,  of  vendor  or  purchaser,  23 

ACCEPTANCE, 
of  goods,  53 
of  gift,  81,  82,  83,  85 
of  bill  of  exchange,  174, 175, 186. 187, 190.    See  Bills  of  Exchange. 

ACCEPTANCE  AND  RECEIPT  OP  GOODS, 
under  Statute  of  Frauds,  50,  51.  53,  55 

ACCORD  AND  SATISFACTION,  159 
release  of  debt  by,  87 

ACCOUNT, 

action  for,  when  barred,  341,  342,  358 

ACKNOWLEDGMENT.    See  Limitation.  Statutes  op;  Tbntbrdbn's  Act. 
to  take  debt  out  of  the  Statutes  of  Limitation,  must  be  in  writing,  350 
may  be  made  by  an  agent  duly  authorized,  351 

-  ACT  OF  GOD,"  29 

ACTIONS.    See  Contracts. 

of  trespass,  trover,  and  detinue,  18 

of  deceit,  65 

for  administration,  effect  of,  as  to  Statutes  of  Limitation,  362 

cause  of,  when  arises.  343,  345 

ADEMPTION.    See  Legacies. 
of  specific  l^^acy,  379 

ADMINISTRATION,  371—389.    See  Executors  and  Administrators. 
what  are  assets,  371,  376 

appointed  property,  376 
power  of  executor  or  administrator  to  sell  or  mortgage,  376 
assets  lost,  377 

letters  of.  to  whom  granted,  374 
devastavit^  or  waste  of  assets,  377 
order  of,  377 

effect  of  proceedings  in,  on  rights  of  executor,  342,  362 
costs  of,  377 
debts,  priority  of,  377 

28(2) 
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ADMINISTRATION— conNnw«(i. 

insolvent  estate,  rules  of  bankraptoy  applied,  378 

administration  of,  in  bankruptcy  Court,  338 
legacies.    See  Legacies. 
residue,  what  is,  381 
of  intestate's  estate,  382  et  seq. 
duties  payable  in,  386—389 

ADMINISTRATION  ACTION, 

effect  of,  on  operation  of  Statutes  of  Limitation,  343, 362 

ADMINISTRATOR,  374.     See  Executors  and  Administeators. 

ADMIRALTY,  COURT  OF,  110,  116, 116,  119 

ADVANCEMENTS 

to  children,  to  be  accounted  for  on  father's  intestacy,  383 

AFTER-ACQUIRED  PROPERTY, 
assignment  of,  103,  127 

AGENT.    See  Principal  and  Agent  ;  Lien  ;  Bailment. 

ALIEN,  407 

may  acquire,  hold,  and  dispose  of  real  and  personal  property,  106.  40& 
cannot  be  the  owner  of  a  British  ship,  407 
enemy,  408 

re-admission  of,  408 
denization  and  natiiralization  of,  409 

ALLEGIANCE,  108,  391 

ALTERATION 

of  bill  of  exchange,  192 

AMBASSADOR, 
domicile  of.  391 

of  children  of,  408 

ANIMALS, 

property  in,  3 

ANNUITY, 

assignable,  127 

limitation  of  action  for,  356 

ANTICIPATION,  RESTRAINT  ON,  399 

♦*  APPARENT  POSSESSION,"  94 

APPROPRIATION  OF  GOODS  ON  SALE,  48,  49 

APPROPRIATION  OF  PAYMENTS,  353 

ARRANGEMENT  OR  COMPOSITION.     See  Bankruptcy. 
with  creditors,  81,  158 

ARTICLES  OF  ASSOCIATION.    See  Companies. 

ASSENT 

of  executor  to  legacy,  379 
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ASSETS.    See  Administration. 
what  are,  376 
legal  and  equitable,  376 

ASSIGNMENT 

of  movables,  governed  by  lex  situSf  6 

of  choses  in  action.    See  Choses  in  Action. 

ASSOCIATION, 

or  company,  unincorporated,  263,  264,  288 

ASSURANCE.    See  Fibs  Assurancb  ;  Lifb  Assubance  ;  Mabine  Assubancx. 

ATTACHMENT  OF  DEBTS.  308 

ATTORNMENT  CLAUSES, 

operation  of  Bills  of  Sale  Acts  as  to,  99 

AUCTION, 
sale  by,  74 
reserved  price  and  pufier,  74 

AUCTIONEER,  33,  n.  f*),'  39,  73,  74.     See  Lien  ;  Pbincipal  and  Agent. 

AVERAGE, 

general,  particular,  121,  122 

in  bill  of  lading,  426,  n.  p) 

in  policy  of  marine  insurance,  147 

BAILMENT,  14,  21—31 
dei^ed,  14,  21 
different  sorts  of,  21,  26 
by  attornment.  22,  24 
of  coins,  23 
hiring  of  goods,  23 

redelivery  to  bailor  for  special  purpose,  23 
where  several  bailors,  24 
determined  by  act  of  bailee,  24 
bailee  may  not  dispute  title  of  bailor,  25 

has  "  special  property,"  16, 123 
bailee,  when  he  can  set  up  jus  tertii,  18,  25 
duty  of,  26 

liability  of,  for  negligence,  26,  27 
right  of,  to  sue  for  injury  to  thing  bailed,  22 
auctioneer  is,  23 
bailor,  duty  of,  as  to  dangerous  things,  81 

sale  by,  123 
action  by  bailor  for  conversion  or  detention,  123 
Statutes  of  Limitation,  as  to,  341,  347. 

BANK  OF  ENGLAND, 
injunction  against,  133. 

BANK  NOTES,  201 

BANKERS, 

liability  of,  on  bill  of  exchange,  178 

as  to  cheques,  194,  195,  196,  197 


Digitized  by  LjOOQIC 


438  INDEX. 

BANKERS— continued, 
lien  of,  40 
when  they  must  register,  265 

BANKRUPTCY,  Ch.  XYlll,,  SIS  et  seq. 

origin  and  objects  of  Bankruptcy  Acts,  316 
history  of  statutes  as  to,  817 
of  non-traders,  818 
Act  of  1869.. 319 
Acts,  1888  and  1890.  .819  et  seq, 
jurisdiction  in,  319 
acts  of,  325 

how  proceedings  are  commenced,  320 
in  what  Court,  320 
petition,  820 
official  receiver,  820,  822,  323 
receiving  order  and  its  effect,  320 
first  meeting  of  creditors,  821 
composition  or  arrangement,  321,  323 

annulment  of,  321,  323 
composition  distinguished  from,  821 
adjudication,  822 
appointment  of  trustee,  322 

of  committee  of  inspection,  323 
discharge  of  bankrupt,  323 
debts  provable  in,  324 
mutual  debts  or  credits,  324 
priority  of  debts,  824 
power  of  landlord  to  distrain,  325 
secured  creditors,  325 
when  bankruptcy  commences,  329 

relation  back,  329 
property  divisible  among  creditors,  329 
what  powers  of  bankrupt  may  be  exercised  by  triistee,  330 
meaning  of  reputed  ownership,  330 — 835 

**  possession  order  or  disposition,"  329,  330,  332 

in  trade  or  business,  380,  331 

consent,  333 

true  owner,  333 
executions,  when  effectual  against  trustee  in,  335 
avoidance  of  settlements  and  covenants  to  settle,  336 
fraudulent  gifts  or  transfers  by  debtor,  826 
fraudulent  preference,  826 
protection  of  bond  fide  transactions,  837 
disclaimer  in,  338 

administration  in  bankruptcy  of  estate  of  deceased  insolvent,  338,  378 
company  cannot  be  made  bankrupt,  287,  339 

BARGAIN  AND  SALE,  41  et  seq.,  46.     See  Contract  of  Sale. 

BEARER, 

instruments  payable  to,  168 
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BILLS  OP  EXCHANGE,  169  et  seq. 
are  negotiable,  169 

effect  of  assignment  of,  by  separate  instrument,  170 
form  of,  170 
liability  of  acceptor,  drawer,  indorser,  170,  171 

of  drawee  not  accepting,  170 

of  transferor  without  indorsement,  171 
relation  of  parties  to,  171 
definitions  of,  171,  172 
inland,  172 
foreign,  178 
when  payable,  173 
usance,  178 
days  of  grace,  173 
date,  173 

must  be  unconditional,  172, 173 
payee,  who  may  be,  173 

fictitious,  174 
referee,  in  case  of  need,  174 
consideration,  presumed,  174 

valuable,  what  is,  174 
acceptance,  definition  and  requisites  of,  174 

may  be  general  or  qualified,  175 
delivery,  175 

skeleton  bill,  inchoate  instruments,  175 
parties  to,  who  can  be,  176 

infants,  406 

corporations,  or  companies,  176 

liability  of  directors,  177 
signature  is  essential  to  liability,  177 

"  per  pro.."  178 

by  an  agent,  178 

sans  recaursj  179 

estoppel  as  to,  177 

forged  or  unauthorized,  inoperative,  177 

ratification  of  unauthorized,  177 

liability  of  bankers  as  to  forged  indorsement,  178 

protection  of  banker  as  drawee,  178 
presentment,  179  et  seq, 

for  acceptance,  179,  180 
when  excused,  180 
dishonour  for  non-acceptance,  180 

for  payment,  181  et  seq. 

when  duly  made,  181 

delay  in,  182 
effect  of  dishonour  by  non-payment,  182 
dishonour  and  protest,  179 
notice  of  dishonour,  182 

when  excused,  182 

when  and  how  given,  182, 183,  184 
protest  and  noting,  184 
damages  for  dishonour,  185 
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BILLS  OF  EXCHANGE— cajtiintojii. 
re-exchange,  186 
course  of  exchange,  186,  n.  (^ 
interest,  186 

acceptance  for  honour,  186 
payment  for  honour,  187 
accommodation  hills,  definition  of,  187 
"holder  "  and  "  holder  in  due  course,"  188 

rights  and  powers  of,  191 
good  faith,  189 

negotiation,  what  amounts  to,  189 
indorsement,  189 

on  **  allonge,"  189 

form  of,  189 

presumption  as  to  order  of,  190 

conditional,  190 

in  blank,  190 

special,  190 

forged,  197 

restrictive,  190 
negotiation  of  overdue  or  dishonoured,  190, 191 
forged  or  stolen,  191 
discharge  of,  191 
alteration,  192 
drawn  in  a  set,  192 

liability  of  indorser  or  acceptor,  192,  198 

rights  of  holders,  198 
lost,  198 

conflict  of  laws  respecting,  193 
securities  for,  199 
gift  of,  85 

mortis  causa  donatio^  92 
Statutes  of  Limitation  as  to,  845 
infant  cannot  be  liable  on,  406 

BILLS  OF  LADING.    See  Ships. 
what  they  are,  68 

indorsement  and  delivery  of,  may  pass  property  in  goods,  69 
drawn  in  sets,  69 

right  of  action  on,  transferable  by  statute,  69, 167 
indorsement  of,  defeats  right  of  stoppage  in  transitu^  64,  69 
are  excluded  from  the  operation  of  the  Bills  of  Sale  Acts,  98 
form  of.  Appendix,  425 
risks  excepted  in.  Appendix,  425,  426 
evidence  of ,  as  to  goods  shipped,  425,  n.  (^) 

BILL  OF  SALE, 
meaning  of,  94 

may  be  absolute  transfer,  or  by  way  of  mortgage,  94 
by  way  of  mortgage,  distinguished  from  pledge,  94 
secret  transfer  of  property  by,  95 
remedy  under  Bankruptcy  Acts,  95 
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BILL  OF  SAIM— continued. 

Bills  of  Sale  Acts,  causes  and  objects  of,  96,  97 
of  1878  and  1882.. 96 
distinguished,  97—105 
apply  only  to  documents  of  title,  99 
are  to  be  construed  as  one,  102 
under  Acts  of  1878  and  1882,  **  personal  chattels,"  what  are,  97,  98 
documents  included  under,  98 

exempted  from,  98,  99 
attornment  clauses,  when  bills  of  sale,  99 
what  constitutes  a  bill  of  sale,  99 
hire-purchase  agreements,  100 
attestation,  100 
registration,  100.  101,  107 
transfer  or  assignment  of  bill  of  sale  need 

not  be  registered,  101,  107 
consideration  must  be  truly  stated,  102 
defeasance,  101 
by  way  of  mortgage  under  Act  of  1882,  form  of,  108,  104.     Appendix. 

accordance  with  form,  104 
schedule,  108 
specific  description    of    chattels, 

108 
grantor  must  be  true  owner,  103 
exceptions     as     to     description, 

schedule  and  ownership,  103 
of  after-acquired  chattels,  103 
for  less  than  £30  void,  102,  105 
causes  of  seizure,  106 
must  contain  certain  statements, 

104 
power  of  sale  under,  106,  107 
must  show  whole  contract,  104,  105 
extent  of  avoidance  under  various  sections,  'i05 
priority  of,  successive,  107 
entry  of  satisfaction,  107 
debenture  is  not,  107,  301 

BONDS, 

title  to,  168 
of  company,  299 

BOTTOMRY, 

definition  of,  118 

BOUGHT  NOTE,  75 

BOVILL'S  ACT,  11 

BRITISH  SUBJECTS, 
who  are,  408 

BROKER, 

for  sale,  authority  of,  to  sign  note,  74 
extent  of  his  authority,  75 
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BnOKEB^-continned. 

signed  entry  in  broker's  book,  75 

"  sold  "  and  "  bought "  notes  by,  76,  76 

when  personally  liable,  76 

CALLS,  269,  283,  291.    See  Companies. 
when  interest  payable  on,  154 
liability  for,  in  winding-up,  290 
mortgage  of,  296 
are  specialty  debts  within  Statutes  of  Limitation,  364 

CARBIER, 

common,  26,  29 — 31 
Carriers  Act,  30 
shipowners,  30 
lien  of,  34 
duty  of,  25,  29 
liabUity  of,  29,  30 
delivery  to,  on  sale,  64 

CERTIFICATE, 

of  incorporation  of  company,  effect  of,  277 
share,  effect  of,  282,  286 

CESSER  CLAUSE,  Appendix,  429,  n.  (>) 

CHAMPERTY, 

definition  of,  137 

HARGING  ORDER, 

on  funds  or  shares,  or  cash  in  Court,  310 

CHARTER-PARTY, 
definition  of,  113 
form  of.  Appendix,  427 

CHARTERED  COMi>ANY,  266,  271 

CHATTELS.     See  Choseb  in  Action;  Chobeb  in  Possession;  Personal 
Propebty. 
corporeal  and  incorporeal,  1 
meaning  of  word,  2 
property  in,  how  transferred,  41,  45 
personal,  imder  Bills  of  Sale  Acts,  97 

CHATTELS  REAL, 

devolution  of,  on  death,  7 
of  married  woman,  397 

CHEQUES,  194  et  seq. 

Bills  of  Exchange  Act,  1882,  applies  to,  194 

definition  of,  194 

presentment  of,  194 

effect  of  discharge  of  drawer,  194, 195 

banker's  authority  to  pay,  196 

when  banker  liable  for  dishonour,  196 
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CREQUBS— continued. 
as  vouchers,  195 
orossing  of,  195 
*'  not  negotiable/'  195 
liability  of  bankers  as  to,  195, 196 
gift  of,  85,  92 

CHOSES  IN  ACTION, 

examples  of,  2,  123, 124, 125,  126 

joint,  11 

whether  "  goods,"  Ac.,  2,  n.  («),  380,  382 

nature  of,  124 

legal  and  equitable,  125 

reversionary,  126,  127,  896 

were  not  generally  assignable  at  law,  126 

exception,  126, 127 

but  were  in  equity,  127 

assignments  against  public  policy,  136 

officers'  full  and  half  pay  not  assignable,  136,  137 

pensions,  136 
assignment  is  subject  to  equities,  130 
assignment  may  by  contract  be  free  from  equities,  131 
exceptional  contracts  not  assignable,  136 
notice  of  assignment  must  be  given  to  complete  title,  135 
notice  not  necessary  as  to  equitable  interest  in  land,  129 
notice  to  trustees,  130 
gift  of,  85—89 
may  be  assigned  at  law  under  Judicature  Act,  by  writing,  87,  135 

must  be  absolute,  135 

chose  in  action  must  be  legal,  135 
priorities  between  assignees,  determined  by  notice,  129 
assignee  takes  subject  to  prior  assignment  of  which  he  has  notice,  129 

of  fund  in  Court,  should  obtain  stop  order,  130 
assignable  by  statute,  184 
shares  in  companies,  assignment  of,  131, 132 

assignee  should  issue  distringas^  132 
vesting  of,  in  new  trustee,  134 
locality  of,  for  purposes  of  probate,  869,  n.  (^ 

debts,  157 
of  married  woman,  394 
action  by  cestui  que  trust  to  recover,  when  barred,  359 

CLASS, 

bequest  to,  866 

CO-DEBTORS.    See  Limitation,  Statutes  of. 

COINS, 

bailment  of,  23 
property  in,  41, 165 

COLLISION.    See  Ships,  and  Appendix,  426 

COMMON  CARRIER.    See  Cabbieb. 
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COMPANIES,  Ch.  XVI.,  pp,  363  et  seq, 
"  company,"  what  is,  268 

how  it  differs  from  ordinary  partnership,  263,  270 
unincorporated,  264,  269,  288 

liability  of  members  of,  264 
whether  illegal,  264 
incorporated,  265,  270 
at  conmion  law,  265 
under  letters  patent,  265,  270,  271 
Chartered  Companies  Act,  1887 . .  270,  271 
incorporated  under  special  Act,  266 
early  company  Acts,  266 
Joint  Stock  Companies  Acts,  267,  286,  287 
Winding-up  Acts,  1848  and  1849.  .266 

remedy  of  creditors  imder,  266 
under  Companies  Act,  1862 — imder  Companies  Clauses  Act,  267 
*<  capital,"  nature  and  descriptions  of,  267 

alteration,  increase,  or  reduction  of,  282,  285 
shares,  267,  268,  269,  280  et  seq. 
underwriting,  268 
contract  to  take  from  company,  268 

to  purchase  from  holder,  268 
calls  on,  268,  283 
distinguished  from  stock,  269 
qualification,  273,  291 
scrip,  269 

management  of,  269 
directors,  269,  274,  280,  281,  294 
cost  book,  270 

Stannaries  Court,  271 
transfer  of  shares  in,  271 
calls,  271 
imder  special  Acts  and  Companies  Clauses  Acts,  272  et  seq. 
register  of  shareholders,  272 
transfer  of  shares,  278 
trusts,  274 

may  issue  shares  at  discount,  274 
remedy  of  creditors  of,  274 
winding-up  of,  286  et  seq. 
Companies  Acts,  1862—1900.  .274 

who  and  what  must  register  under,  275 
members  of  company  under,  291 
companies  to  which  they  apply,  276 
memorandum  of  association,  276,  278 
modification  of,  279,  280 

under  Memorandum  of  Association  Act,  1890.  .276,  n.  f*) 
subscriber  of,  291 
articles  of  association,  278 

relation  of,  to  memorandum,  278,  279 
alteration  of,  279 
registration,  276,  277 
certificate  of,  277 
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COMPANIES— continued. 

Companies  Acts,  1862 — 1900 — contintted. 
registration — continued. 
one  man  company,  277 
of  trusts,  286 
liability  of  members,  277 
limited  and  unlimited  companies,  277 
companies  not  formed  for  gain,  278 
company  may  not  carry  on  business  when  less  than  7  members^ 

278 
resolutions,  ordinary,  special,  extraordinary,  279,  282,  288,  286 
directors,  powers,  and  liabilities  of,  280 

ultra  vireSt  acts  of,  280 
shareholders'  actions  against  directors,  281 
shares,  281 

transfer  of,  281 
forged,  282 
calls  on,  269,  282,  354 
contract  to  issue  as  paid  up,  284 

relief  for  not  filing,  284 
issue  of  at  discount,  285 
warrants,  285 
qualification,  278,  291 
charging  order  on,  810,  811 
Leeman's  Act,  282 
winding-up  of,  286  et  seq. 

former  practice,  286 
present  practice,  287 
priorities  in,  288 

company  unable  to  pay  its  debts,  289 
of  unregistered  company,  288,  294 
of  railway  company,  288 

compulsory,  289;  differs  from  voluntary,  291,  292 
when,  permitted,  289 
who  may  petition,  289 
commencement  of,  289 
contributories,  290 
rectification  of  register,  291 
voluntary,  292 

subject  to  supervision,  292,  298 
liquidators,  290,  298 
in  County  Court,  295 
Companies  (Winding-up)  Act,  1690.  .293,  295 
Joint  Stock  Companies  Arrangement  Act,  1870.  .294 
debentures  and  debenture  stock,  295.      See  Debentubeb;  Debentubs 

Stock. 
borrowing  powers  of,  295,  296 
receiving  order  not  made  against,  287,  339 
bonds  and  mortgages,  register  of,  299 

COMPANIES  CLAUSES  CONSOLIDATION  ACT,  1845, 
objects  and  provisions  of,  267,  272 
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COMPOSITION  OR  ARRANGEMENT.    Sec  Bankbuptcy. 
with  creditors,  how  it  difiEers  from  bankruDtoy,  320,  321 

CONDITION  PRECEDENT, 
in  contract  for  sale,  66 
in  charter-party,  427,  n.  {*) 

CONFLICT  OF  LAWS, 

respecting  bills  of  exchange,  193 
as  to  assignment  of  movables,  6,  7 

CONSIDERATION, 

presumed  in  a  deed,  174 

and  in  a  bill  of  exchange,  174 
for  guaranty  need  not  appear,  161 
for  bill  of  sale  must  be  truly  set  forth,  102 

CONTEMPT, 

writ  of  sequestration  for,  314 
by  a  corporation,  316 

CONTRACT, 

Statutes  of  Limitation  as  to,  840.  345,  346 
executed  or  executory,  46 

CONTRACT  OF  SALE  OF  GOODS, 
definition,  46 

when  it  passes  property  in  goods,  47  et  seq. 
who  can  transfer  property  in  goods,  41,  42 
executory  or  executed,  46  et  seq.^  345 
for  sale  or  return,  48 
appropriation,  48 
risk,  49 

hire  and  purchase,  49 
distinguished  from  contract  to  do  work,  52 

from  exchange,  52 
goods,  what  are,  52 

for  101.  or  upwards  must  in  writing,  50,  51 
within  Statute  of  Frauds  and  Sale  of  Goods  Act,  s.  4,  53 

acceptance  and  actual  receipt,  53—55 

earnest  or  part  payment,  55 
note  or  memorandum  in  writing,  56 

what  it  must  contain,  56 

may  be  in  several  documents,  57 
contract  and  note  in  writing  distinguished,  56 
variation  of  contract,  57 
signature,  57 

delivery  by  seller,  what  is,  60  e^  seq, 
reservation  of  right  of  disposal,  49 
on  credit,  62,  345 
insolvency  of  buyer,  62 
effect  of  drawing  bills  for  price,  68 
by  sample,  53,  66,  67 
for  special  purpose,  66 
not  to  be  performed  within  a  year,  59 
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CONTRACT  OF  SALE  OP  QOODS-^conHnued. 
rescission  of,  for  misrepresentation,  65 
condition  precedent  in,  66,  67 
goods  must  answer  description,  66,  67 
where  performance  of  condition  becomes  impossible,  67 
stoppage  in  transitu,  how  effected,  62,  63 
warranty  collateral,  67 

when  implied  of  quality  of  goods,  66 

of  title  to  goods,  68 
on  sale  by  sheriff  or  pawnbroker,  68 
effect  of  transfer  of  document  of  title,  64 
of  bill  of  lading,  69 

of  delivery  orders  and  dock  warrants,  70 
when  time  begins  to  run,  843 

CONTRIBUTION.    See  Principal  and  Surety. 
between  co-sureties,  160 

CONTRIBUTORY,  290.    See  Companies. 

CONVERSION, 

action  of  trover  for,  18 

auctioneer  liable  for,  74 

sheriff  when  liable  for,  306 

Statutes  of  Limitation  as  to,  341,  346 

CO-OWNERSHIP, 

distinguished  from  partnership,  9, 10 

COPYRIGHT,  Chap.  XV.,  pp.  243  et  seq. 
what  is,  243 
is  property,  243 
origin  and  subject  of,  244 
in  letters,  244 
at  common  law,  244 
in  books,  extent  and  duration  of,  247 

perpetual  in  certain  universities,  Ac.,  246 

Act  of  1842,  definition  of  "  book,"  246 

"  dramatic  piece,*'  247 
"  copyright,"  247 

"  author,"  definition  of,  247^ 

work  must  be  original,  247 

infringement,  247,  248 

area  of  copyright,  248 

alien  publishing  in  England,  248 

periodicals,  newspapers,  &c.,  248,  249 

dramatic  piece  or  musical  composition,  249,  260 

registration  of,  260,  261 

piracy,  261^264 

dramatization  of  a  novel,  261 

actions  to  be  commenced  within  twelve  months,  261 

is  personal  property,  262 

books  prohibited  to  be  imported,  262 
in  lectures,  262, 263 
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COFYB,IQllT—c(mtinued. 

in  engravings,  etchings,  prints,  and  lithographs,  253,  254 

in  sculpture,  254 

in  paintings,  drawings,  and  photographs,  255,  256 

in  designs,  257 

proprietor  of,  257 

registration,  261 

at  exhibitions,  258 

duration  of,  259 

register,  259 

piracy,  260 
International  and  Colonial,  260—262 

CORPORATIONS,  268,  266.    See  Companies. 
nature  of,  268 
remedy  of  creditors  of,  268 
loans  to,  295,  302 
executions  against,  805,  815 

when  capable  of  being  parties  to  bills  of  exchange,  176 
receiving  order  in  bankruptcy  not  to  be  made  against,  287,  J 
how  dissolved,  286 

CORPOREAL  CHATTELS,  1 

COST-BOOK  COMPANIES,  270 

CO-SURETIES.    See  Pbincipal  and  Surety. 
contribution  between,  160 

COUNTY  COURT, 

raising  Statute  of  Frauds  in,  59 
winding-up,  295 

jurisdiction  as  to  patents,  224,  n.  f) 
supplants  Stannary  Court,  271 
issue  of;!. /a.  by,  804,  n.  (*) 
bankruptcy  jurisdiction,  819 

COURSE  OF  EXCHANGE,  186,  n.  (i) 

COURT  OF  RECORD, 
what  is,  154,  n.  H 

CREDIT, 

sale  on,  61,  62 

CREDITORS*  DEED,  82 

CROWN, 

rights  of  officers  of,  with  respect  to  patents,  238 
priority  of  debts  due  to,  155,  288 

DAMAGES, 

when  interest  may  be  recovered  as,  154 
unliquidated,  not  provable  in  bankruptcy,  824 

DEBENTURES,  295  et  seq. 
what  are,  295 
different  kinds  of,  295 
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DEBENTURES— con/tntt«J. 
issued  improperly,  296 
power  of  oompcinies  to  issue,  295 
floating  charges,  297 
when  they  cease  to  float,  298 
incumbrances  and  debts  having  priority  over,  297 
remedies  of  debenture  holder,  298 

in  public  imdertakings,  298 
under  Ck>mpanies  Clauses  Act  (bonds  and  mortgages),  298 

remedies  of  bond-holder  and  mortgagee,  900 
may  be  issued  at  discount,  801 
not  bills  of  sale,  801 
under  Local  Loans  Act,  1875.  .802 
registration  of,  802 
interest  on,  specialty  debt,  854 

DEBENTURE  STOCK, 

under  Companies  Clauses  Acts,  800 
Companies  Act,  1862.  .801 

DEBTS,  151  et  seq. 
property  in,  17 

must  be  ascertained  sums,  and  due,  151 
deferred  and  contingent,  151 
equitable,  what  are,  151 

trustee  when  debtor,  151 
married  women  not  ordinary  debtors,  151 
interest  on,  when  allowed  at  common  law,  152 
in  equity,  152 

against  trustees,  152, 158 
money  charged  on  land,  158 
mortgage  debts,  158 
by  statute,  as  damages,  158 
calls  on  shares,  154 
compound,  when  payable,  154 
of  record,  154 
Crown  debts,  155 
recognizances,  155 
judgment,  155 

interest  on,  155 
priority  of,  156,  809,  811 
final,  what  is,  155,  828 
when  barred  by  statute,  856 
warrant  of  attorney,  156 
specialty  and  simple  contract,  157 
place  of  payment,  157 
locality  of,  168 
payment  of,  what  is,  158 
release  or  satisfaction  o^  87, 158 
accord  and  satisfaction,  87,  158 
guarantees  for.     See  Guabaiytees. 
attachment  of,  808 
forgiveness  of,  87 
G.p.p.  29 


Digitized  by  LjOOQIC 


450  INDEX. 

D^BTS— continued. 

mode  of  enforcing  judgments.     See  Executions. 
infants,  of,  405 

deduction  of,  in  assessing  death  duties,  387 
Statutes  of  Limitation  as  to,  345 

joint,  849,  350 

specialty,  353 

DECEIT, 

action  of,  65 

DEED.    See  Seal. 

gift  of,  by  equitable  mortgagee,  86 
consideration  implied  in,  174 

DEL  CREDERE  AGENT,  78 

DELIVERY,  Ibetseq, 
of  goods,  15,  41,  83 
of  bill  of  exchange,  189 
symbolic  or  constructive,  15 
on  sale,  what  is,  41,  60 
of  gift,  83 
of  cargo.  Appendix,  428,  n.  (*) 

DELIVERY  ORDERS,  70 

DENIZATION,  409 

DESIGNS, 

copyright  in,  256  et  seq, 

DETINUE, 
action  of,  19 
Statutes  of  Limitation  as  to,  346 

DEVASTAVIT,  343,  377.    See  Executors  and  Administrators. 

DEVOLUTION  OF  PROPERTY  ON    DEATH,    Ch.    XX.,    p.    363.    See 
Distributions,  Statute  op  ;  Executors  and  Administrators  ;  Will. 
under  will,  363 
in  case  of  intestacy,  373,  882 

DIRECTORS, 

of  company,  liability  of,  on  bills  of  exchange,  177 
duties  and  powers  of,  269,  280 
ultra  vireSj  acts  of,  280 
delinquent,  294 

DISABILITY.    See  Aliens  ;  Infants  ;  Limitation,  Statutes  op  ;  Lunatics  ; 
Married  Women. 
persons  imder,  Ch.  XXI.,  p.  393 

DISCOUNT, 

issue  of  shares  and  debentures  at.    See  Debentures  ;  Shares 
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DISTRIBUTIONS,    STATUTES    OP    (printed   in   Appendix),   423.     See 
Executors  and  Admciistbatobs  ;  Intestact  ;  Km ;  Kindred. 
in  cases  of  intestacy,  382 
as  to  husband's  right  to  wife's  estate,  374 
hotchpot  and  advancements  under,  383 

DISTRINGAS,  132 

DIVIDEND  WARRANTS,  201 
limitation  of  action  for,  342 

DOCK  WARRANTS,  70 

effect  of,  as  to  stoppage  in  transitu  and  vendor's  lien,  64 

DOMICILE,  6,  371,  389 

of  owner,  regulates  succession  to  personal  property,  6 
and  form  and  validity  of  will,  371 

DONATIO  MORTIS  CAUSA, 
definition  of,  91 
cannot  be  by  writing,  92 
delivery  is  necessary,  92 
what  may  be  subject  of,  92,  93 
evidence  as  to,  93 

DRAMATIC  PIECES.    See  Copyeioht. 

DRAWINGS.    See  Copybight. 

"  DUE," 

meaning  of,  151 

DUTIES, 

probate,  estate,  legacy,  succession,  386 — 389 

EARNEST  OR  PART  PAYMENT, 
on  sale  of  goods,  50,  51,  55 

EJECTMENT,  18 

ELEGIT,  writ  of,  308 

ELIZABETH,  STATUTE  OF  (13  Emz.  c.  6), 
alienations  in  fraud  of  creditiors  under,  94 

EMBLEMENTS,  305 

ENGRAVINGS.    See  Copybight. 

EQUITY  TO  SETTLEMENT,  396 

ESTATE, 

no  estate  in  chattels  personal,  7 

ESTOPPEL, 
title  by,  41 
negotiability  by,  168 
by  share  certificate,  282 

EXCHANGE, 

"  adverse  "  and  **  course  of,"  186,  n.  (») 

29   (2) 
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EXCHEQUER  BILLS,  201 

EXECUTED  AND  EXECUTORY  CONTRACTS,  46.    See  Contracts. 

EXECUTION,  Ch.  XVII.,  p.  303 
what  it  is,  303,  n.  («) 
judgment  creditor,  303 
leave  to  issue,  303 

by  writ  of  ft,  fa,,  304.    See  Fieri  Facias. 
against  partners,  307 

by  attachment  of  debts,  garnishee  orders,  308 
charging  order  on  stock  or  shares,  310 
sequestration,  313 
equitable,  by  receiver,  311 

of  County  Court  judgments,  how  enforceable,  304,  n.  ('),  312,  n.  {*) 
against  companies,  300 
after  winding  up,  303 
after  bankruptcy  of  debtor,  304,  335 

EXECUTORS  AND  ADMINISTRATORS, 
retainer  by,  343,  378 

may  pay  or  retain  debts  though  barred,  343 
may  be  witness  to  will,  365 
power  of  executor  is  derived  from  the  will  itself,  370 

of  administrator  from  the  Court,  375 
where  no  executor,  administration  granted  with  will  annexed,  367,  375 
married  woman  may  be  executrix,  368 
appointment  of  executors,  366 
one  may  act  for  all,  367 
devolution  of  office  of,  367 
executor  may  act  before  probate,  371 

de  son  tort,  368 

according  to  tenor,  367 

limited,  367 

may  renounce  probate,  368 

but  not  if  he  has  proved  the  will  or  acted,  369 
what  are  assets  in  hands  of  executor,  376.    See  Assets. 
powers  and  liabilities  of,  371,  375—379 
funeral  expenses  and  costs  of  proving  will,  377 
debts,  378 

priority  of  debts,  378 
executor's  year,  379 
may  prefer  creditor,  378 
legacies,  879.     See  Legacies. 
are  liable  for  a  devastavit,  377 
who  entitled  to  administration,  373,  374 
special  and  limited  administration,  375 

administrator  of  executor  does  not  represent  testator,  367,  368 
limitation  of  actions,  343,  349,  350,  359,  377 

EXECUTORY  BEQUESTS,  8 
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FACTOR, 

defined,  36,  77 

lien  of,  86 

pledges  and  sales  by,  27,  42,  77 

authority  of,  77 

FACTORS  ACTS,  27,  77 

FERJE  NATURJE, 

animals,  property  in,  4 

FIERI  FACIAS.    See  Execution. 
writ  of,  304 

what  may  be  seized  under,  304 
seizure  gives  sheriff  possession,  805 
goods  seized,  when  bound,  306 

under  Sale  of  Goods  Act,  1893.  .306 
debtor  is  owner  until  sheriff  sells,  305 
subject  to  rent,  305 
sale  by  sheriff,  306 
return  to  and  of  writ,  807 
bound  bailiff,  307 
against  partnership  property,  307 

FINAL  JUDGMENT  OR  ORDER, 
what  is,  328 

FINDER  OF  GOODS, 
rights  of,  14 

FIRE  ASSURANCE, 

is  a  contract  of  indemnity,  150 

policies  of,  are  not  assignable,  149 

assuror  entitled  to  benefit  of  everything  which  protects  assured  from 

loss,  150 
re-instatement,  14  Geo.  3,  c.  78.  .150 
material  facts  must  be  disclosed,  150 

FIRM,  10 

FIXTURES, 

when  they  can  be  taken  in  execution,  305 

"  FLOATING  CHARGE."    See  Debbntube. 

FOREIGN  INSTRUMENTS, 

how  far  negotiable  in  this  country,  166 

FOREIGN  LAWS.     See  Conflict  op  Laws. 

FRANCraSE, 

patent  is  a,  224,  n  (>) 
of  warren,  4,  n  (}) 

FRAUD, 

Statutes  of  Limitation  as  to,  358,  360 
fraudulent  misrepresentation,  65 
bill  of  exchange  obtained  by,  188, 189 
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FBAUDS,  STATUTE  OF, 

s.  17  as  to  the  sale  of  goods  of  the  value  of  102.,  50 — 59 

now  s.  4  of  the  Sale  of  Gkxxls  Act,  1898 .  .51 

evidence  required  under,  51,  52 — 59 

"  value,"  and  "  price,*'  51 

acceptance,  53 

actual  receipt,  64 

earnest  or  part  payment,  55 

8.  4  as  to  contracts  not  to  be  performed  within  one  year,  59 

signature,  57 

signature  by  agent,  61,  57,  58,  73 

memorandum  or  note  of  contract  under,  56 

by  auctioneer,  73 
broker,  74 
must  be  pleaded,  59 
s.  4,  special  promise  to  pay  debt,  &c.,  168 

interest  in  land — debentures,  297 
8.  7,  trusts,  creation  of,  88 
ss.  8  and  9,  trusts,  assignment  of,  88 
husband*8  right  to  administer  wife*s  estate,  374 
8. 19,  wills  of  personalty,  363 

FRAUDULENT  OONYEYANCE.    See  Bankruptcy. 
under  the  Statute  of  Elizabeth,  79, 94 
by  debtor,  826 

FRAUDULENT  MISREPRESENTATION,  66 

FRAUDULENT  PREFERENCE.    See  Bankbuptcy. 

FREE  WARREN,  4,  n.  (i) 

FREIGHT,  113,  Appendix,  426,428 
Uen  for,  34, 114 

FUNERAL  EXPENSES,  377 

GAME, 

property  in,  4 

GARNISHEE  ORDER,  308 

what  can  be  attached  under,  309 
effect  of,  as  to  creditor's  title,  309 

GENERAL  SHIP,  29, 115 

GIFT,  79  et  aeq. 
defined,  79 

imperfect,  not  enforced.  79,  88 
obtained  by  misrepresentation  can  be  recovered,  80 
effected  by  complete  transfer,  or  by  declaration  of  trust,  80,  88 
intention  to  give,  80 
promise  to  give  is  nudum  pactum,  81 
acceptance,  81 

when  presumed,  81,  82 
to  infant,  81 
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GIFT— continued. 

to  husband,  wife  and  another,  405 

on  condition,  81 

for  particular  purpose,  81 

by  deed  without  delivery,  82 

where  deed  concealed  or  destroyed  by  donor,  83 
by  parol,  delivery  necessary,  46,  83 
of  chattel  in  possession  of  bailee  or  trespasser,  84 
of  negotiable  instrument,  85 
of  instrument  creating  chose  in  action,  86 
of  deeds  held  by  equitable  mortgagee,  86 
to  debtor,  of  instrument  creating  debt,  86 
to  debtor,  release  by,  87 
by  assignment,  87 

of  chose  in  action  transferable  in  statutory  mode,  87 
of  equitable  interest  by  trust,  88 
Statute  of  Frauds,  88 
by  purchase  in  name  of  stranger,  89 
of  child,  89 
of  wife,  90 
by  husband  to  wife,  90,  394 
by  lunatic,  407 

"  GOODS,"  2,  62 
and  chattels,  2 

wares  and  merchandizes,  2.    Appendix,  429,  n.  (*) 
specific,  and  future,  47 

GUARANTEE,  169  et  seq.    See  Principat,  and  Subety. 
consideration  for,  need  not  appear,  161 

HIRE, 

by  bailee,  27 

HIRE-PURCHASE  AGREEMENTS,  23,  49,  100 

HOLDER.    See  Bills  of  Exchange. 

HORSES, 
sale  of,  45 

HOTCHPOT, 

in  cases  of  intestacy,  383 

HUSBAND.    See  Married  Women. 

interest  of,  in  wife's  property  at  her  death,  373,  374 

right  to  take  out  letters  of  administration  to  wife,  374 

gift  by,  to  wife,  90,  394 

not  included  in  "  next  of  kin,"  386 

rights  of,  in  wife*s  personalty,  393  et  seq. 

liability  for  wife's  ante-nuptial  debts,  346 

"  IN  REM,'' 

proceedings,  116 
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INCORPOREAL  CHATTELS,  1 

INDEMNITY, 

marine  and  fire  policies  are  contracts  of,  142, 150 

surety's  right  to,  163 

Statutes  of  Limitation  as  to,  845 

INDORSEMENT 

of  bills  of  lading,  effect  of,  69 

of  bills  of  exchange,  171, 189.    See  Bills  of  Exchange. 

INFANT, 
gift  to,  81 

Statutes  of  Limitation  as  to,  348 
acts  of,  when  void  or  voidable,  405 
marriage  settlements  with  the  sanction  of  Court,  406 
domicile  of,  390 
cannot  make  will,  365 
ReUef  Act,  406 

INNKEEPER, 
lien  of,  33 

INNKEEPERS  ACT,  1878.. 34 

INSURANCE.    iSetf  Fire  Assurance  ;  Life  Assurance  ;  Marine  Assurance. 

INTEREST, 

on  debts,  152.    See  Debts. 
as  damages,  154 

on  dishonour  of  bill  of  exchange,  186 
on  calls  due  from  contributory  of  joint-stock  company,  154 
when  compound  can  be  claimed,  154 
on  judgment  debts,  155 

when  payment  of,  takes  debt  out  of  Statutes  of  Limitation,  352 
when  payable  on  legacies,  381 

INTESTACY.    See  Distributions,  Statute  of;  Executors  and  Adminis- 
trators. 
distribution  of  personal  property  on,  382  et  aeq, 
letters  of  administration,  who  entitled  to,  374 
of  wife,  husband's  rights,  374,  393,  396,  400 
hotchpot  on,  384 

rules  as  to  persons  to  take  on,  385 
claims  under,  when  barred,  356 
Intestates'  Estates  Act,  1890,  382 

INTESTATES'  ESTATES  ACT,  1890.. 382 

INVENTOR, 

**  true  and  first,"  227.    See  Patents. 

lOU, 

is  an  acknowledgment  of  debt  only,  199 
when  to  be  stamped,  199 

JOINT  DEBTORS.    See  Limitation,  Statutes  of  ;  Mercantile  Law  Amend- 
ment Act,  1856. 
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JOINT  OWNERSHIP 
in  personal  property,  9 

JOINT-STOCK  COMPANIES.    See  Companies. 

JUDGMENT, 

enforcement  of.    Su  Execution. 

priority  of,  155 

debt,  when  barred  by  Statutes  of  Limitation,  341,  356 

JUDICATURE  ACT, 

as  to  insolvent  estates,  157,  378 
as  to  companies  winding  up,  288 

JUDICIAL  SEPARATION, 

effect  of,  on  wife's  property,  401 

JURISDICTION, 

Statutes  of  Limitation,  as  to  persons  out  of,  348 
as  to  assets  abroad,  371 

JUS  TEBTII,  19,  25 

KEY, 

effect  of  deUvery  of,  on  possession,  15 

KIN,  NEXT  OF, 

right  of,  to  administration,  374 
distribution  of  intestate's  estate  among,  382 
"  according  to  the  statutes,"  386 

KINDRED, 

mode  of  reckoning  degrees  of,  384 

KINGSDOWN'S  (LORD>  ACT,  372 

LACHES,  361 

LANDLORD, 

power  to  distrain  in  case  of  bankruptcy,  325 

LARCENY  ACT,  1861, 

re-vesting  of  stolen  property  under,  43 

LEASEHOLDS, 

rights  to,  on  death,  not  determined  by  domicil,  6 
of  married  woman,  397 

LECTURES, 

copyright  in,  252 

LEEMAN'S  ACT,  282 

LEGACIES, 
lapse  of,  365 

to  a  class,  joint  tenancy,  366 
to  be  paid  after  debts,  379 
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"LEGACIES— continued, 

assent  of  executor  to,  379 
appropriation  of  assets  to,  379 
specific,  379 

ademption  of,  879 
general,  380 
demonstrative,  380 
when  to  be  paid,  379 
when  interest  is  payable  on,  380,  381 
Statutes  of  Limitation  as  to,  356 

LEGACY  DUTY,  388 

LETTERS  PATENT.    See  Companies  ;  Patents. 

LETTERS  PATENT  ACT,  1837.     See  Compakies. 

LIENS, 

of  transferee  of  bills  of  lading,  &c.,  who  has  made  advances  on  the 

goods,  70 
possessory,  31 
equitable,  31 

particular  and  general,  32,  35,  39,  40 
by  express  contract,  35 
implied,  35 

how  they  arise  and  are  lost,  31 
in  respect  of  work  or  expense,  33 
of  auctioneer,  39 
innkeeper,  33 
common  carriers,  34 
shipowners,  34,  114 

broker  affecting  marine  policy,  32,  40, 144 
factors,  36 
solicitors,  87 

not  affected  by  Statutes  of  Limitation,  342 
priority  of,  to  debentures,  297 
other  persons,  40 
unpaid  seller,  61  et  seq, 

distinguished  from  stoppage  in  transitu^  62 
on  purchase-moneys,  39 
effect  of  delivery  on,  61,  62 
maritime,  115 — 121 

for  damage  by  collision,  116,  120 

for  repairs  and  necessaries,  121 

for  salvage,  117 

of  seaman  and  master,  for  wages,  119,  120 

for  towage  and  pilotage,  120 

priorities,  119, 120 

LIFE  ASSURANCE, 

nature  of  contract,  138,  189 

policies  of,  are  now  assignable  by  statute,  183, 141 

must  be  on  lives  wherein  assured  has  interest,  140 

by  a  married  woman  on  her  own  or  her  husband's  life,  142 

by  husband  or  wife  for  benefit  of  other  and  of  children,  142 
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LIMITATION,  STATUTES  OF,  Ch.  XIX.,  pp.  340  et  seq. 
policy  and  objects  of,  840 

bar  remedy  but  do  not  extinguish  right,  341,  342 
must  be  expressly  pleaded,  341,  343,  n.  Q) 
21  Jac.  1,  detinue,  trover,  account,  debt,  rent,  341 
rent,  341 

merchants*  accounts,  342 
Mercantile  Law  Amendment  Act,  1856 . .  342 
executor*s  rights  under,  342,  350,  351 
when  time  begins  to  run,  343—347,  354,  356,  359,  360 
apply  to  debts  of  married  woman,  348,  846,  348 
wife's  ante-nuptial  debts,  343,  346 
cause  of  action,  what  constitutes,  343,  845  et  seq.^  351 
run,  notwithstanding  death  of  creditor  or  debtor,  843 

or  non-existence  of  executor  or  administrator,  343 
where  cause  of  action  arises  after  death  of  creditor  or  debtor,  343 
when  time  begins  to  run  against  personal  representative,  343 
right  of  personal  representative  to  commence  new  action,  344 
cause  of  action  arises  on  brecbch  of  contract,  345 
where  goods  sold  on  credit,  345 
bill  or  note  payable  at  fixed  time,  345 

on  demand,  345 
as  to  contract  of  indenmity,  345 
where  promisor  disables  himself  or  refuses,  346 
as  to  trover,  conversion,  detinue,  346 

torts,  347 
disabilities,  347 

arising  after  cause  of  action,  347 
existing  when  cause  of  action  arises,  347 
of  plaintiffs,  being  infants  or  lunatics,  348 
married  woman,  348 
defendants,  348 
ambassadors,  349 
joint  debtors,  349 
successive,  349 
right  of  executor  of  person  dying  under  disability,  349 
acknowledgment  or  part  payment,  350  et  seq. 
by  one  joint  debtor  or  co-executor,  350,  351 
by  or  to  agent,  351,  352 
to  stranger,  351 
by  tenant  for  life,  352,  n.  (») 
payment  in  goods,  &c.,  352 
appropriation  of  payments,  353 
as  to  specialty  debts,  353 

statutory  liability  to  pay  money  as  calls,  interest  on  debentures,  354 
when  cause  of  action  arises,  354 
on  bresuihes  of  covenant,  354 
acknowledgment  or  part  payment,  354 

mortgage  debts,  and  under  Real  Property  Limitation  Act,  355 
surety  joining  in  covenant,  355 
mortgage  debt,  355 
collateral  bonds,  355 
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LIMITATION,  STATUTES  OF--c(mtinued. 
as  to  specialty  debts — continued. 

payments  of  interest,  by  whom,  keep  statute  from  running,  356 
judgments,  856 
legacies,  356 
intestate's  estate,  356 
actions,  Ac,  in  equity,  357 
trusts,  357,  358 

actions  against  separate  estate  of  married  woman,  358 
agent  in  fid\iciary  capacity,  858 
Trustee  Act,  1888.. 858 

where  cestui  que  trust  may  sue  though  trustee  is  barred,  359 
effect  of  fraud  or  undue  influence,  860 
laches  or  staleness  of  demand,  861 
trust  moneys  lent  to  tenant  for  life,  861 
trust  for  paTrment  of  debts,  861 
effect  of  administration  action,  862 

LONDON, 

custom  of,  as  to  wills,  363 
LONDON  AGENT, 

lien  of,  of  country  solicitor,  38 

LORD  TENTERDEN'S  ACT.    See  Tenterden's,  Lord,  Act. 

LOSS  AND  FINDING,  14, 15 

LUNATICS, 

dealings  by,  with  property,  when  valid,  407 
Lunacy  Acts,  1890  and  1891 .  .407 
limitation  of  actions  by,  848 

MAINTENANCE, 
definition  of,  137 

MALINS'  ACT,  897 

MARINE  ASSURANCE, 
"  open,"  or  *•  valued,"  142 
is  a  contract  of  indemnity,  142 
policies  of,  are  now  assignable  by  statute,  133 
interest  of  assured,  148 
form  of  policy,  144,  429 
what  may  be  insured,  145,  146 
**  honour  **  policies,  144 
insurance  broker,  144 
**8lip,"  144 

what  particulars  to  be  contained  in  policy,  144 
**  voyage  "  and  •*  time  "  policies,  145,  146 
re-insurance  and  double  insurance,  145 
risks  insured  against,  145 
when  risk  attaches  and  terminates,  146 
policy  avoided  by  delay  or  deviation,  146 
**  suing  and  labouring  "  clause,  147 
the  '*  memorandum,"'  147 
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MARINE  ASSURANCE— ca»<inta>d. 
"  total  loss/*  what  is.  147 
"  partial  loss,"  147 
constructive  total  loss,  147 
warranty  in  policy,  148 
representation  in  policy,  148 
seaworthiness,  when  implied,  148 

what  is,  149 
**  adjustment,"  between  assured  and  underwriters,  149 
under  valued  policy,  149 
open  policy,  149 

MARITIME  LIEN,  115.    See  Lien. 
priorities  in,  120 

MARKET  OVERT,  42.    See  Contract  op  Sale  op  Goods. 

MARKETS,  42 

MARRIAGE  SETTLEMENTS 

may  be  made  by  infants  with  sanction  of  Court,  406 
effect  of  bankruptcy,  836 

MARRIED  WOMEN.    See  Husband  ;  Wipe. 
when  agent  of  husband,  71,  72 
gifts  by,  90 

to,  90,  394,  405 
life  insurance  by,  141,  142,  402,  404 
proprietary  rights  of,  393  et  seq. 
at  common  law,  chattels  personal  in  possession,  393 
paraphernalia,  394 
choses  in  action,  394 — 396 

nature  of  husband's  rights  to,  394 — 396 
reduction  into  possession,  895 
reversionary,  396,  406 

Malins'  Act,  as  to  assignment  of,  397 
equity  to  a  settlement  out  of,  396 
chattels  real,  397 
equitable  separate  estate,  398  et  seq, 
how  acquired,  398,  400 

wife  can  dispose  of  equitable  interest  only,  398 
restraint  on  anticipation,  399 
removal  of,  by  Court,  400 
exists  only  during  marriage,  399 
death  of  wife,  husband  entitled  to  undisposed,  of,  4C0,  405 
where  wife  deserted  or  judiciaUy  separated,  401 
devolution,  400 
statutory  separate  estate,  402  et  seq. 
under  M.  W.  P.  Act,  1870.  .402 

M.  W.  P.  Acts,  1882  and  1893.  .402— 405 
capacity  to  acquire  and  hold,  403 
accrual  of  title,  403 
provisions  as  to  settlements,  403 
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MABRIED  WOMEN— con/int^d. 

statutory  separate  estate — continued. 

remedies  for  protection  of  separate  estate,  404 
investments,  404 
rights  of,  where  gift  to  wife  and  husband  and  third  person,  405 
liability  of,  on  debts,  152 
indorsement  of  bills  of  exchange  by,  189 
operation  of  Statutes  of  Limitation,  as  to,  343,  346,  348,  358 
will  of,  373,  394,  403,  405 
probate  of  will  of,  373 
may  be  executrix,  368 
infant,  406 

MAXIMS,  PHRASES,  &c., 

mohilia  sequuntur  perscynam,  6 

jus  accrescendi  inter  mercatores  locum  nan  hahet^  9 

nemo  dat  guod  non  habet^  41, 165, 

expressio  eorum  qucB  tacite  insunt  nihil  operatuTf  361 

MEMORANDUM  IN  WRITING.    See  Contract;   Frauds,  Statute  of; 
Principal  and  Surety  ;  Signature. 

MEMORANDUM  OF  ASSOCIATION, 
of  company.    See  Company. 
Act,  1890..  283 

MERCANTILE  LAW  AMENDMENT  ACT,  1856. 

consideration  for  guaranty,  need  not  be  in  writing,  161 
change  in  firm  of  partners  revokes  guaranty,  161 
rights  of  surety  on  paying  debt,  162 
as  to  Statutes  of  Limitation  in  case  of  accounts,  342 

in  case  of  two  or  more  joint  debtors,  349, 

351,  355 
disabilities  under,  348,  354 
acknowledgment  signed  by  agent,  351 

MERCHANDISE  MARKS  ACT,  1887  (50  &  51  Vict.  c.  28), 
warranty  \mder,  on  sale,  as  to  trade  mark  or  description,  67 
forgery,  &c.,  of  trade  mark,  penalty  for,  221 

MERCHANT  SHIPPING  ACT,  30, 108.    See  Ships. 

MISSTATEMENT,  INNOCENT, 
on  sale,  65 
in  contract  for  policy,  138, 148 

MONEY, 

property  in,  passes  by  delivery,  41,  165 

MONOPOLIES, 

as  to  patents,  224 

MORTGAGE.    See  Bills  op  Sale  ;  Debentures. 
distinguished  from  pledge,  94 
of  registered  ship  or  share  therein.  111 
priority  of,  129,  297 
of  debt  may  be  absolute  assignment,  135 
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MORTGAGE— con/mu«d. 

deed,  donatio  mortis  causa  of,  93 

mortgage-company's  debentures,  801 

by  companies  under  Companies  Clauses  Act,  299,  300 

on  company's  property,  must  be  registered,  302 

debt,  interest  on,  153 

when  barred,  355 

MORTGAGEE, 

equitable,  gift  of  deeds  by,  86 

*•  true  owner  "  under  reputed  ownership  clause,  95,  333 

MOVABLES.    See  Pbrsonal  Property. 
what  they  are,  6 

contrasted  with  real  or  immovable  property,  6 
succession  to,  on  death,  6 
*'rwo6i7ta  sequtmtur  personam^'*  6 

MUSICAL  COMPOSITION.    See  Copyright. 


NATURALIZATION,  108,  408, 

NEGLIGENCE, 
of  bailee,  26 
bailor,  30,  31 

NEGOTIABLE  INSTRUMENTS,  165  et  seq.    See  Bills  of  Exchange. 
may  satisfy  debt,  159 
are  treated  as  money,  165 
defined,  166 

test  of  negotiability,  166 
boTid  fide  holder,  who  is,  167 
negotiability  by  custom,  168 

by  estoppel,  168 

how  created,  166 

of  foreign  instruments,  168 
instruments  on  their  face  not  negotiable,  168 

NEWSPAPER, 
copyright,  249 

NEXT  OF  KIN.    See  Kin  ;  Kindred. 

NOTICE, 

of  assignments,  128,  129, 

of  charging  order,  311 

to  carrier  or  bailee  to  stop  in  transitu^  64 

of  trust,  240,  274 

bankruptcy,  328 

NOVATION,  87,  159 


OFFICIAL  RECEIVER.    See  Bankruptcy. 
liquidator  of  companies,  294 
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"  ORDINARY," 
who  is,  369 

OWNERSHIP, 
reputed,  95,  880 

"general**  or  "  qualified,*'  1,  22 
joint,  in  common,  or  several,  9 

PAINTINGS.    See  CJopybight. 

PARAPHERNALU,  894 

PARTNERS, 
liability  of,  11 
Bovill's  Act,  11 
concealed  fraud  by  one,  860 

PARTNERSHIP, 
what  is,  9 
distinguished  from  co-ownership,  10 

from  company,  263 
enforcement  of  judgments  against,  807 
guarantee  to  or  in  respect  of,  161 
when  must  be  registered,  264 

PATENTS,  Ch.  XIV.,  224  et  seq. 
Letters  Patent,  what  are,  224 
form  of,  Appendix,  431 
Statute  of  Monopolies  as  to,  224,  225 
subject-matter  of  patent,  what  may  be,  226—227,  280 
no  patent  for  a  principle,  226 

nor  for  discovery  apart  from  invention,  227 
combination,  227 
"manufacture,'*  234 

"  true  and  first  inventor,*'  who  is,  227,  231 
conmiunication  from  abroad,  228 
anticipation,  prior  user,  publication,  228 
utility,  229 
under  the  Patents,  Designs,  and  Trade  Marks  Act,  1888.  .230 

"patent,"  *'  patentee,**  and  "  invention,**  meaning  of,  230 
who  may  apply  for,  230 
to  two  or  more  jointly,  230 
application  for,  230 
protection  for,  at  exhibition,  231 
specification,  provisional  and  complete,  231 

disconformity  in,  282 

amendment  of,  235 

advertisements,  234 
comptroller  and  examiner,  233 
law  officer,  233 

abandoned  or  void  application,  234 
several  applications  for,  234 
opposition  to,  235 
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VATENTS—cmiinued. 
grant  of,  236 

when  it  may  be  refusedj  237 
provisional  protection,  236 

complete,  237 
loss  or  destruction  of,  237 
extent  and  duration  of,  237 
prolongation  of,  237 

rights  of  Crown  and  officers  of  the  Crown  as  to,  238 
user  on  board  a  foreign  vessel,  238 
when  patentee  compelled  to  grant  licences,  238 
revocation  of,  238 
assignment  of,  238 
register,  what  to  be  entered  on,  240 
equitable  rights,  240 
no  notice  of  any  trust,  240 
threats  of  legal  proceedings,  240 
falsely  representing  an  article  to  be  patented,  241 
infringement,  241 

sending  goods  by  post,  when  not,  241 

remedies  for,  241 
protection  of  foreign  and  colonial,  242 

PAWN  OR  PLEDGE.    See  Pawkbbokeb  ;  Factors  Act. 
what  it  is,  27 

special  property  of  pawnee  in  the  goods,  27 
rights  and  liability  of  pawnor  and  pawnee,  27,  28 
is  not  within  the  Bills  of  Sale  Acts,  28 
distinguished  from  mortgage,  9< 

PAWNBROKER, 

business  of,  is  now  regulated  by  Pawnbrokers  Act,  1872 . .  28 
sale  by,  generally  no  warranty  of  title  on,  68 

PAYEE, 

of  bill  of  exchange,  173 

PAYMENT, 

what  supports  plea  of,  158 

set  off  as,  168 

by  bills  or  cheques,  63,  159 

appropriation  of,  858 

part,  under  s.  4  of  Sale  of  Ooods  Act,  55 

place  of,  157 

acknowledgment  by,  352.    See  Statutes  of  Limitation. 

''PER  PRO"  signature  by,  178 

PERPETUITIES, 

personal  property  can  only  be  tied  up  for  a  limited  period,  8 

PERSONAL  PROPERTY, 

contrasted  with  real  or  immovable  property,  6 
movable  (but  not  leaseholds)  devolves  according  to  domicile,  6 
no  estate  in,  7 
G.P.P.  80 
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PERSONAL  PROPERTY— continued. 

limited  interests  in,  created  by  settlements,  8 

executory  bequests  of,  8 

perpetuities  in,  8 

no  future  interests  in  articles  qiue  ipso  usu  consumunturt  8 

may  be  owned  by  several  jointly,  9 

actions  in  respect  of,  18,  19 

PERSONAL  REPRESENTATIVES.    See  Executors  and  Administrators. 

PHOTOGRAPH, 
copyrigbt  in,  255 

PICTURES.    See  Copyright. 

PILOTAGE, 
lien  for,  120 

PIRACY.    See  Copyright  ;  Designs  ;  Patents. 

PIRATES,  425,  426,  n.  O 

PLEDGE.     Sec  Pawn. 

POLICIES    OF    ASSURANCE,    188   et   seq.      See    Fire,    Life,    Marine 
Assurance. 
assignment  of,  138.  141 
premium,  189 

duty  of  assured  to  disclose  materi§kl  facts,  188 
whether  avoidable  for  innocent  misstatement,  188 
indisputable,  141 

POSSESSION,  12  et  seq. 
meaning  of,  12 
defaztOy  and  in  law,  12 
distinguished  from  right  to  possess,  14,  16 
transfer  of,  15 

constructive,  delivery  of  key,  15 
of  finder,  14 

of  cestui  qtte  trusty  18,  n.  (i) 

when  j«5  tertii  can  be  set  up  in  action  as  to,  18,  19 
actions  in  respect  of,  18,  19 
change  of,  on  sale,  45  et  seq, 
apparent,  94 

by  grantor,  evidence  of  fraud,  95 
of  negotiable  instrument  is  evidence  of  title,  165  et  seq. 

POSSESSORY  LIEN,  81  et  seq.     See  Lien. 

PRIMAGE,  426 

PRINCIPAL  AND  AGENT.     See  Bailment  ;  Lien. 
agency,  how  created,  71 

agents  may  sign  so  as  to  charge  principals  57,  58,  72,  73 
agency  of  wife,  71 
from  necessity,  71 
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PRINCIPAL  AND  AGENT— con^inw^. 
by  ratification,  72 
general  or  special  agent,  72 
agent  contracting  in  his  own  name,  73 
auctioneer,  78 
brokers,  74  et  seq. 
factors,  77 
del  credere  agent,  78 
operation  of  Statutes  of  Limitation,  358 

PRINCIPAL  AND  SURETY, 
guarantee,  what  is,  159 

two  classes  of,  159 
co-sureties,  160 

guarantee  must  be  in  writing,  160 

must  be  made  to  the  person  to  whom  debtor  is  liable,  160 
consideration  need  not  appear  in  writing,  161 
effect  of  a  change  in  a  firm  of  partners,  161 
between  principal  and  surety  only,  161 
discharge  of  surety,  162 
suretyship  between  co-debtors,  163 
surety's  right  to  indemnity,  163 

whether  surety  may  call  on  principal  to  discharge  debt,  163 
co-sureties,  160 

surety  entitled  to  all  securities  which  creditor  has,  160,  162 
to  contribution  from  co-sureties,  160,  163 
and  to  securities,  160,  162 
Statutes  of  Limitation  as  to,  346 

PROBATE,  368.     See  Executors  and  Administrators  ;  Will. 
copy,  370 
ancillary,  372 
colonial,  372 
as  evidence,  370 
as  to  foreign  assets,  371 
grant  by  '*  ordinary,"  369 

PROBATE,  COURT  OF, 

jurisdiction  of,  transferred  to  the  High  Court  of  Justice,  369,  370 

PROBATE  DUTY,  386 

PROMISSORY  NOTES,  197  et  aeq. 

Bills  of  Exchange  Act,  1882,  applies  to,  197 
form  of,  197 
definition  of,  197 

inland  or  foreign,  definition  of,  198 
'     are  incomplete  until  delivery,  198 

may  be  made  by  two  or  more  makers  jointly,  or  jointly  and  severally,  198 

presentment  of,  198 

application  of  provisions  as  to  Bills  of  exchange,  199 

liability  of  maker,  199 

-•10  U,"  199 

80   (2) 
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PROPERTY.    See  Personal  Property. 

classes  of,  1,  8,  6 

*•  special,'*  17 

qualified,  16 

is  a  bundle  of  rights,  17 

in  debts,  18 

in  chattels,  how  transferred,  41,  45 

in  stolen  goods.  43 

when  it  passes  by  contract  for  sale,  47  et  scq, 
by  transfer  of  bill  of  lading,  69 
PUFFER, 

at  auction,  74 

RAILWAY  COMPANIES,  267.  272,  287,  300 

winding-up  of,  or  scheme  of  arrangement  by,  287 
debenture  holders  of,  remedy  by  receiver  and  manager,  300 
execution  against,  300,  805 

RATIFICATION, 
of  agency,  72 
of  signature  to  bill  of  exchange,  177 

RECEIPT  OF  GOODS,  53 

RECEIVER, 

equitable  execution  by,  811  et  seq, 
when  appointed,  312 
application  and  order  for,  313 
for  debenture  holders,  298,  300 

RECEIVING  ORDER.    See  Bankruptcy. 

RECOGNIZANCE,  155 

RECORD, 

courts  of,  154,  n.  ('*') 
debts  of,  154 

RE-EXCHANGE,  185 

RELEASE, 

of  debt,  93,  158 
of  surety,  162 

RENT, 

action  for,  when  barred,  341 

REPRESENTATION, 

in  contract  for  sale,  distinguished  from  condition  or  warranty,  65 
in  cases  of  insurance,  138 

REPUTED  OWNERSHIP,  95,  830.    See  Bankruptcy. 

RESCISSION. 

of  contract  for  misrepresentation,  65 

RESIDUE, 
what  is,  881 
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RESPONDENTIA, 
definition  of,  119 

RETAINER, 

by  executor  or  administrator,  878 
of  statute  barred  debt,  348 

REVERSIONARY  INTERESTS.    See  Mabbibd  Women. 
wife's  power  of  dealing  with,  396 

SALE,  41  et  seq.    See  Ck)NTBACT  of  Sale. 

**  SALE  OR  RETURN,"  48 

SALVAGE,  117 

SAMPLE, 

implied  condition  on  sale  by,  66 

SCIRE  FACIAS,  166,  286 

SCRIP,  269.    See  Companies. 

SCULPTURE.    See  Copybight. 

SEAL, 

of  company,  176,  277,  296 

"SEAWORTHINESS," 
what  is,  148,  426,  n.  (*) 

SEPARATE  ESTATE,  398.     See  Mabbied  Women. 

SEQUESTRATION, 
writ  of,  313  et  seq. 

ET  OFF, 

as  payment,  168 
as  part  payment,  66 

SETTLEMENT.     See  Bankbuptcy;  Elizabeth,  Statute  of;   Marriage 
Settlements. 

SHARE  WARRANTS,  286 

SHARES.    See  Companies. 
are  choses  in  action,  126 
vesting  of,  in  trustees,  134 
notice  of  trust  as  to,  274,  286 
charging  order  on,  310 
issue  and  allotment  of,  267,  274,  286 
calls  on,  271,  283.    See  Calls. 
transfer  of,  under  Companies  Clauses  Act,  273 

Companies  Acts,  281 
distinguished  from  stock,  269 
in  ships,  108 

SHERIFF.    See  Execution  ;  Fieri  Facl^s. 
no  warranty  of  title  on  sale  by,  68 
seizure  and  sale  by,  304,  808 
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SHIPOWNER, 

when  a  common  carrier,  29 
lien  of,  34 

SHIPS.    See  Maritime  Lien. 
moaning  of  "  ship,"  108 

provisions  of  Merchant  Shipping  Act,  1894,  respecting,  10ft 
definition  of  "  British  ship,"  109 

who  may  own,  108 

alien  cannot  own,  108 

registration  of,  108 

property  in,  to  be  divided  into  sixty-four  shares,  109 

there  may  be  joint  owners  of,  109 

joint  owners  need  not  be  partners,  109 

disputes  between  owners,  109 

trusts  not  to  be  entered  in  register,  110 
but  equities  may  be  enforced,  110 

transfer  of,  or  of  shares  in,  110 

not  subject  to  Bills  of  Sale  Acts,  98,  111 

transmission  of,  or  of  shares  in,  on  death,  111 

transmission  to  unqualified  person,  111 

mortgage  of.  111 

when  certificate  of  mortgage  or  sale  may  be  obtained,  112 

when  re-registration  is  necessary,  112 

transfer  of  registry,  112 
charter-party,  description  of,  113,  427 
"  general  ship,"  84, 116 
freight,  what  is,  113 

assignment  of,  113 
lien  for,  114 
proceedings  in  rem,  116 

against  company  owning  ship,  115,  n.  (*} 
maritime  lien,  116 

collisions,  damages,  how  borne,  116, 120 
excepted  in  bill  of  lading,  426 
salvage,  117 

compulsory  pilotage,  117 
limitation  of  liability  of  shipowner,  117 
bottomry,  118 
respondentia,  118 

priorities  of,  and  of  bottomry,  119 
biU  of  lading,  114,  426 
seamen's  wages,  119 

master  of  ship,  when  agent  to  contract  for  owner,  73 
average,  121 

SIGNATURE,  67,  73,  74,  177,  361,  363 

SOLD  NOTE,  76 

SOLICITOR, 

lien  of,  37  ct  seq, 

attestation  of  bill  of  sale  by,  100 

Statutes  of  Limitation  as  to  costs,  346 
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"SPECIAL  PROPERTY,"  17,  22 

SPECIALTY  DEBTS,  167 
priority  of,  abolished,  157 
Statutes  of  Limitation  as  to,  358 

SPECIFICATION.    See  Patents. 

STANNARIES,  270,  271 

STATUTE  MERCHANT,  STATUTE  STAPLE,  155,  n.  («) 

STATUTE  OF  DISTRIBUTIONS.    See  Distributions,  Statute  of. 

STATUTE  OF  ELIZABETH.     See  Elizabeth,  Statute  of. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  of. 

STATUTES  OF  LIMITATION.    See  Libotation,  Statutes  of. 

STOCK, 

in  companies,  how  differs  from  shares,  269 

STOLEN  GOODS.    See  Larceny  Act  ;  Market  Overt. 
sale  of,  42 

.  owner  can  recover  from  innocent  purchaser,  43 
possession  of  thief,  13 

STOP  ORDER, 

when  assignee  of  fund  in  Court  may  obtain,  133,  311 

STOPPAGE  IN  TRANSITU, 
when  right  arises,  62 
when  transitus  begins  and  ends,  62 
how  right  exercised,  63 
effect  of  exercise,  64 
how  defeated,  63,  64 

by  transfer  of  bill  of  lading,  64,  6 J 
effect  of  vendor  drawing  bills  for  price,  63 
of  part  delivery,  63 

SUCCESSION   DUTY,  889 

SURETY.    See  Principal  and  Surety. 

l!ENANCY  IN  COMMON,  9 
of  ships,  109 
under  wills,  366 

TENTERDEN'S,  LORD,  ACT, 

as  to  contracts  of  sale  of  goods,  50 

as  to  acknowledgments  under  the  Statutes  of  L  mitation,  350 

TESTE,   OF  WRIT.  306 

THELLUSSON  ACT, 

prescribes  periods  during  which  income  may  be  accumulated,  D 

TITLE.    See  Stolen  Goods. 

generally  necessary  to  pass  property  on  sale  of  goods,  41 

exception  in  case  of  sale  in  market  overt,  42 
as  to  negotiable  instruments,  165 
implied  warranty  of,  68 
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TOWAGE, 

lien  for,  120 

TRADE  MARKS,  Ch.  XUI.,  202 
principles  of  law,  202 
"  get  up  '*  of  goods,  202 
defined,  208,  205 
function  of,  205 
of  selector  or  importer,  208 
indicate  producer,  not  thing  produced,  203 
words,  208 

must  not  be  merely  descriptive,  203 

must  be  distinctive,  204 
names,  204,  206 

when  they  cease  to  be,  204 

where  expired  patent,  204 

where  several  persons  of  same  name,  206 
for  natural  products,  205 
must  be  afiflxed  to  goods,  205 

right  to,  only  in  respect  of  particular  kind  of  goods,  205 
whether  there  is  "  property  "  in,  206 
infringement  of,  207 
fraud  not  necessary  for  injunction,  207 

sectLS  as  to  damages  or  profits,  208,  209 
innocent  infringer,  208 
account  of  profits  or  damages,  209 
actual  deception  not  necessary,  209 
probable  deception  of  ultimate  purchaser  sufiicient,  208 
carelessness  of  purchaser  no  defence,  210 
Trade  Marks  Acts,  210 

objects  of,  210 

give  right  by  registration  without  prior  user,  211 
registration,  212 

condition  precedent  to  suing,  212,  219 

is  notice,  211 

application  for,  212 

must  be  advertised,  218 

may  be  opposed,  218 

conflicting  claims  to, '218 

of  identical  or  similar  marks,  218 
may  be  registered  in  a  series,  212 
in  any  colour,  13 

"  old  "  and  "  new  "  marks,  214 

deceptive  or  scandalous,  214 

marks  capable  of  registration,  214 

**  essential  particulars,"  214,  215 

distinctive,  214 

invented  words,  215 

additions,  non-essential,  215 

disclaimer,  215 

«*  common  to  the  trade,"  216 

Three  Mark  Rule,  216,  217 
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TRADE  UAB.KS— continued. 
registration— can/»iMi€<?. 
**  old  marks."  214,  216 

additions  to,  217 
combination  marks,  217 
effect  of,  217 

for  whole  class,  where  part  user,  214 
'    misrepresentation  in  trade  mark,  218 
assignment,  218 

register,  no  notice  of  any  trust  to  be  entered,  214 
may  be  rectified  by  order  of  Court,  219 
of  "  Sheffield  "  marks,  220 
arrangement  for  the  protection  of  foreign  and  colonial,  220 
forgery  of,  220 

TRADE  NAMES,  221  et  seq, 

right  to  exclusive  use  of  name  for  business,  221 
what  are,  222 

fraud  in  use  of,  not  necessary  to  groimd  action,  222 
use  of  a  man*s  own  name,  228 

TRESPASS, 
action  of,  18 

TROVER, 

action  of,  18 

Statutes  of  Limitation  as  to,  846 

TRUST, 

in  register  of  ships,  110 

patents,  240 

copyright,  259 

trade  mark,  214 

company,  134,  274, 
creation  of,  88 
assignment  of,  89 

moneys  advanced  to  tenant  for  life,  361 
express  and  resulting,  358 
voluntary,  avoidance  of,  336 
limitation  of  actions,  as  to,  357  et  seq. 

TRUSTEE  ACT,  1888, 

effect  of,  as  to  Statutes  of  Limitation,  358 

TRUSTEES, 

action  of  trespass  by,  18,  n.  (>) 

when  debtors  to  cestui  que  trusty  151 

notice  to,  of  assignments,  128,  311 

Statutes  of  Limitation  in  actions  against,  357  et  seq. 

as  to  contribution  between,  346 
vesting  in  new,  134 

ULTRA  VIRES, 

acts  of  directors,  280,  296,  299 
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*•  UNDERTAKING," 

of  company,  mortgage  of,  299 

UNDERWRITING, 
shares,  268 

VENDOR   AND    PURCHASER.    See  Bargain  and  Sale;  Stoppage  in 
Transitu. 
lien  of  unpaid  vendor,  61 

VESSEL, 

meaning  of,  108 

VESTING  DECLARATION, 

on  appointment  of  new  trustees,  134 

VOLUNTARY    SETTLEMENTS.      See  Bankruptcy;    Fraudulent    Con- 
veyance ;  Trust. 

WAGES, 

lien  of  seamen  and  master  for,  119, 120 
protected  from  garnishee  orders,  809 
priority  in  bankruptcy,  824 

WARRANT  OP  ATTORNEY,  163 

WARRANTY, 

collateral,  on  contract  for  sale,  67 

difference  between,  and  a  condition,  67 

as  to  trade  mark  or  description  on  goods  sold,  67 

of  title  to  goods  Bold,  68 

in  policy  of  marine  insurance,  148 

in  charter-party,  427 

WARREN, 
free,  4 

WEDDING  PRESENTS, 

are  separate  estate,  90,  n.  (^i) 

WIFE.    See  Husband  ;  Married  Women. 
when  agent,  to  pledge  husband's  credit,  71 
gift  by  husband  to,  90,  394 
equity  of,  to  a  settlement,  396 
right  of  husband  to  administration  of  estate  of,  374 
rights  of,  under  husband's  intestacy,  382,  384 

WILL.    See  Devolution  op  Property  on  Death  ;  Executors  and  Adminis- 
trators; Legacies. 
of  personalty,  history  of  testamentary  power,  91,  363 
customs  of  London,  York,  and  Wales,  363 
nuncupative,  at  common  law,  363 
Statute  of  Frauds  as  to,  363 
Wills  Act,  1837.. 363 

necessary  formalities,  363,  364 

what  personal  property  may  be  disposed  of,  864 

gift  to  attesting  witness,  365 
infant,  incapable  of  making,  365 
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WILL — continued. 

speaks  from  death,  365 
•  lapse  of  bequest,  865 

exception  when  legatee  is  child  or  other  issue  of  testator,  365 
bequest  of  debts  in  particular  place,  156 
joint  tenancy  or  tenancy  in  common — gift  to  a  class,  366 
revocation  of,  366 
executors,  appointment  of,  366.    See  Executobs. 

where  none,  administration  cum  testantento  annexo,  367 
probate  of,  369  et  seq.    See  Probate. 
will  of  realty,  370 
copy,  as  evidence,  370 
relates  back  to  death,  870 

enables  executor  to  sue  in  English  but  not  in  foreign  Court,  371 
domicile  of  testator,  form  and  validity  of  will  depend  on,  371 
Lord  Kingsdown's  Act,  as  to  wills  of  British  subjects  made  abroad,  378 

or  made  in  England  where  testator  h&&  foreign  domicile,  372 
colonial  probates,  372 
in  execution  of  power,  378 
of  married  woman,  373,  894 

administration  of  assets,  375.     See  Administration. 
legacies,  379.    See  Legacies. 
residue,  what  is,  381 

WILLS  ACT,  413 

.  WINDING-UP  OF  COMPANIES.     See  Companies. 

WORK, 

contract  to  do,  52 

WRIT.     See  Execution  ;  Fieri  Facias  ;  Sequestration. 


THE  END. 


BRADBURY,   AONEW,   &  CO.  LD.,  PRISTERS,    LONDON   AND  TONBRIDGL*. 
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